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The writing’s on the wall … 
Conservative Party’s 2017 manifesto proposes strict regulation of internet companies

n In spite of promises by online compa-
nies to improve self-regulation, moves 
are afoot both in the UK and Europe 
to impose statutory regulation on the 
internet, to meet the challenges of fake 
news and online hate crime. 

Theresa May’s Conservative Party 
manifesto, published on 18 May, has 

identified ‘fast-changing technology’ as 
one of the ‘five giant challenges’ that 
it wants to address, and suggests the 
creation of a regulatory framework to 
govern digital companies, social media 
platforms and content providers. 

In the context of protecting the reli-
ability and objectivity of information 

that it says is ‘essential to democracy 
and a free and independent press’, the 
manifesto proposes a sanctions regime 
giving regulators the power to order the 
removal of content directly, impose fines 
and even prosecute organisations. 

While the parliamentary inquiry 
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WINNERS & LOSERS

LIZ HURLEY HAS WON 
SUBSTANTIAL DAMAGES FROM 
MGN FOR THE HACKING OF HER 
MOBILE PHONE. THE PAYOUT 
IS BELIEVED TO EXCEED THE 
LARGEST PREVIOUS PHONE-
HACKING AWARD, MADE TO SADIE 
FROST IN 2015.  SEE PAGE 4
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WINNERS & LOSERS

Liz Hurley in phone-
hacking payout
n Actor Liz Hurley has received 
substantial damages and an apology 
from MGN Ltd, the publishers of the 
Daily Mirror, over the hacking of her 
mobile phone. 

While the amount of damages was 
not made public, it is thought the 
payment could exceed the £260,250 
paid to Sadie Frost, which was made 
following a judge’s ruling in a 2015 
trial of a number of celebrity claims 
against the newspaper group. 

Claims settled in April included 
those brought by Lord Jeffrey Archer 
and Dame Mary Archer, footballer 
Kevin Keegan, former home secre-
tary Charles Clarke, actor Patsy 
Kensit, Jo Wood, the 
ex-wife of Rolling 
Stone Ronnie Wood, 
and singer Sophie 
Ellis-Bextor. 

Hurley’s claim 
related to the 
publication of 58 
articles published 
between July 1998 
and March 2007 
by all three of MGN’s 
newspapers. 

‘Whilst Ms Hurley believed that 
each one of these articles intruded 
upon her private affairs, it was MGN’s 
relentless, voyeuristic interest in her 
pregnancy between 2001 and 2002 
that she still recalled with particular 
anger and horror so many years later,’ 
said her solicitor.

Lawyers representing MGN said 
the phone hacking was ‘wholly unac-
ceptable’ and offered an apology. 

Lawyers for Liz Hurley, who did 
not attend the High Court hearing 
herself, said she would donate the 
damages to campaigning group 
Hacked Off to ‘assist other victims of 
the press’.

Melania Trump wins libel 
damages and costs from 
the Mail
n In April, the publishers of the 
Daily Mail and MailOnline agreed 
to pay US First Lady Melania Trump 
damages and costs to settle her 
lawsuits against them.

zoom-in has reported in previous 
editions on Mrs Trump’s libel actions in 
both the US and UK. She sued over arti-
cles about her past when she worked as 
a model, which included the reporting 
of allegations that her modelling agency 
had provided escort services. The Mail
had published a retraction, but Mrs 
Trump brought actions against it in 
both London and in the US, as well as 
an action against a blogger, Webster 

Tarpley, which was settled 
earlier this year.

The Daily Mail and 
MailOnline have now 
settled the claims, 
paying a sum in 
damages and legal 
costs that has not 
been disclosed, but 

has been reported to 
be around $3 million. 

Mrs Trump had sought 
$150 million in her US claim. 

An apology has also been published, 
and a statement was read before the 
High Court in London. In it, 
Mrs Trump’s lawyers 
outlined her claim and 
said: ‘The sugges-
tion that such alle-
gations even merit 
investigation is 
deeply offensive 
and has caused a 
great deal of upset 
and distress to the 
claimant.’

A lawyer on behalf 
of the Mail told the Judge 
that it acknowledged that the 

claims were untrue, retracted and 
withdrew them, and that it was before 
the court ‘publicly to set the record 
straight, and to apologise to the 
claimant for any distress and embar-
rassment that the articles may have 
caused her’.

Conservative MP wins 
£200,000 damages over 
terrorism slur
n Nadhim Zahawi, Tory MP for 
Stratford-on-Avon until Parliament 
was dissolved for the general elec-
tion, has been awarded £200,000 
in libel damages over a claim that 
he had funded Islamic State (IS), 
aka Daesh. The High Court also 
awarded Mr Zahawi legal costs of 
£138,483 in his claim against Press 
TV and Press TV Ltd. 

Press TV is a 24-hour English-
language news and documentary 
network, affiliated with Islamic Republic 
of Iran Broadcasting (IRIB). IRIB is 
state-owned and is the only legal TV and 
radio broadcaster inside Iran. 

Mr Zahawi brought his claim over 
an article published in July 2015 on 
Press TV’s website, which was then 
extensively repeated on social media, 
but not in the mainstream UK media. 
The article said that Mr Zahawi, who 

was born in Iraq but moved to 
the UK as a child when 

his family fled Saddam 
Hussein, played a key 

role in IS’s lucrative 
black-market oil 
trade by buying 
crude oil from 
the terror group 
at a low price, 

then selling it on 
to Israel and Europe, 

thereby funding and 
profiting from trade with a 

terrorist organisation. 

Our quarterly round-up of high-profile legal winners and losers

Lawyers 
representing 
MGN said the 

phone hacking 
was ‘wholly 

unacceptable’

The Mail 
acknowledged 
that the claims  

were untrue,  
retracted and 

withdrew  
them
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MELANIA TRUMP HAS ACCEPTED 
AN APOLOGY, DAMAGES AND LEGAL 
COSTS FROM THE DAILY MAIL AND 
MAILONLINE OVER FALSE ‘ESCORT’ 
CLAIMS. SEE OPPOSITE
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The Judge referred in her judgment 
to heightened security measures that 
were in place when the case was heard, 
48 hours after the attack on Parliament 
on 22 March, saying: ‘Those measures 
were to safeguard against acts 
of terrorism of the very 
type with which, by 
the libels in this 
claim, Mr Zahawi 
has been wrongly 
associated by way 
of “fake news” 
on the internet, 
with the conse-
quence being very 
significant harm to 
his reputation.’

Mr Zahawi, who is 
chief strategy officer of Gulf 
Keystone Petroleum, said later: ‘The 
ludicrous allegation that I, while a 
Member of Parliament, had firstly 
betrayed all of my deepest held 
moral principles, and secondly had 
somehow managed to avoid interna-
tional security services, and the law, 
to personally trade oil with Daesh, 
was of course completely untrue. 
Despite having no basis in anything 
close to reality, the allegations spread 
like wildfire on social media and 
clearly some people believed them.’

The Court said the allegation of 
enabling and funding terrorism – 
and doing so for profit – was ‘excep-
tionally grave’. Although no direct 
terrorist action by Mr Zahawi had 
been alleged, the claim that he was 
a funder of terrorism was ‘practically 
indistinguishable’ from that, the 
Judge said. 

The case is the latest in a series 
of libel claims where claimants have 
been awarded damages over the alle-
gation that they were involved in 
terrorist activity. 

In March, Mohamed Ali Harrath, 
the founder and chief executive of 
the Islam Channel, was awarded 
£140,000 in his claim against the 
publishers of the website standfor-
peace.org.uk over an article that said 

that he was a convicted terrorist. In 
February, the management company 
of Finsbury Park Mosque was awarded 
£10,000 in damages, plus its costs, 
having wrongly been included in the 

‘terrorism’ category in a global 
online database, operated 

by Thomson Reuters, 
used by many banks 

to check for high-
risk clients.

The statement 
that someone 
is involved in 
terrorism is 

widely recognised 
by the courts as one 

of the most serious 
examples of a defamatory 

allegation. 
On the subject of what constitutes 

a defamatory statement, by contrast, 
a claim brought in the Republic of 
Ireland by Roxana Pach, a trainee 
dental nurse, over statements by a 
bus driver that she was a ‘fucking 
skank’ and a ‘fucking skankhole’ 
after she refused to pick up litter, was 
dismissed in April. 

Ms Pach’s claim that the words 
meant she was a woman of low morals, 
promiscuous, dishonest, socially undesir-
able and a prostitute was rejected, with 
the Judge saying that no half-intelligent 
person in the city of Dublin, hearing the 
discourse about not having picked up 
the litter, would conclude 
from it that she was an 
easy woman of low 
morals and low char-
acter. This is in line 
with established 
principles in defa-
mation law that 
mere abuse is gener-
ally not defamatory.

Katie Hopkins 
loses over Twitter libel
n As was widely reported, in 
March, columnist and former Appren-

tice contestant Katie Hopkins was 
ordered to pay writer and journalist 
Jack Monroe £24,000 in damages in 
respect of two tweets. The tweets, 
the Court found, meant that Monroe 
condoned and approved of vandalising 
war memorials.

Hopkins did not seek to defend 
the tweets as true. In relation to the 
first tweet, she had mixed up Monroe 
and another journalist, Laurie Penny. 
Rather, the argument centred on 
whether the tweets had caused ‘serious 
harm’ to Monroe’s reputation, with 
the Court finding that they did.

Hopkins also has to pay a substan-
tial sum in costs – an initial payment 
on account of £107,000 was ordered 
by the Court. Hopkins had sought 
to appeal the judgment, but the trial 
judge has refused permission to appeal. 
The Judge found that the application 
for permission was made too late, and 
that in any event Hopkins’ grounds of 
appeal had no real prospect of success.

This is not the first libel case that 
has come from Twitter. In 2013, 
Tory peer Lord McAlpine sued Sally 
Bercow over a tweet saying ‘Why is 
Lord McAlpine trending? *innocent 
face*’ after McAlpine was wrongly 
linked to child sex abuse claims. The 
court found the tweet to be defama-
tory of Lord McAlpine, meaning that 
he was a paedophile guilty of sexually 
abusing boys living in care. Bercow 

settled the case for an undis-
closed sum.

Both cases show that 
on social media we are 
all publishers, and 
are subject to libel 
laws just like broad-
casters and news-

paper publishers. In 
particular, those with a 

large number of followers 
risk causing serious harm to 

someone’s reputation if they tweet 
something defamatory about them. 

Those with company social media 
accounts should be careful about who 
can tweet and what they are permitted 

WINNERS & LOSERS

The 
statement 

that someone is 
involved in terrorism 

is one of the most 
serious examples of 

a defamatory 
allegation

Those 
with a large 

number of social 
media followers risk 

causing serious harm 
to someone’s 

reputation
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to say. Even if tweets are not libel-
lous, they may be embarrassing for a 
company. Recently McDonald’s said 
its account had been ‘hacked’ after 
it posted a tweet about President 
Donald Trump that read: ‘@RealDon-
aldTrump You are actually a disgusting 
excuse of a President and we would love 
to have @BarackObama back, also you 
have tiny hands.’ The tweet was subse-
quently deleted.

Stephen Fry blasphemy 
probe dropped
n In May it was confirmed that an 
investigation by Irish police into 
an allegation of blasphemy made 
against Stephen Fry had been aban-
doned, after detectives could not 
find enough people who had been 
outraged by his remarks.

The investigation was initially 
launched after a member of the public 
contacted police regarding Fry’s 
appearance on The Meaning of Life on 
Irish state TV broadcaster RTE in 
February 2015.

Asked by the programme’s host, 
Gay Byrne, what he would say to God 
if he arrived in heaven, Fry replied: ‘I’d 
say, bone cancer in children? What’s 
that about? How dare you? How dare 
you create a world in which there is 
such misery that is not our fault? It’s 
not right. It’s utterly, utterly evil.

‘Why should I respect a capricious, 
mean-minded, stupid god who creates 
a world which is so full of injustice 
and pain?’

Fry added: ‘The god who created 
this universe, if it was created by a 
god, is quite clearly a maniac, [an] 
utter maniac, totally selfish. We have 
to spend our life on our knees thanking 
him? What kind of god would do that?’

The comments were reported at 
the time, but the police only became 
involved after the member of the 
public, who did not want to be iden-
tified, complained – soon after the 
broadcast, more than two years ago – at 
Ennis Garda station in County Clare. 

Although he told the police he had 
not personally been offended by the 
comments, the man said he believed he 
was doing his civic duty by reporting 
the crime.

The complainant heard nothing for 
18 months but, following a letter sent 
by him to the head of the Irish police, 
Commissioner Noirín O’Sullivan, he 
was contacted by a detective from a 
Garda station in Dublin (near where 
RTE is headquartered) to say they were 
looking into the blasphemy claim.

Detectives then contacted the man 
in early May 2017 to confirm that 
the investigation had been concluded 
because they were unable to find a 
substantial number of outraged people.

The alleged offence was a contra-
vention of a controversial section of 
Ireland’s 2009 Defamation Act, which 
says: ‘A person who publishes or utters 
blasphemous matter shall be guilty 
of an offence and shall be liable upon 
conviction on indictment to a fine not 
exceeding €25,000.’

The case provoked calls from Irish 
Health Minister Simon Harris to 
hold a referendum to change the Irish 
constitution’s approach to the question 
of blasphemy. In England and Wales, 
blasphemy offences were abolished in 
2008.

The law relating to freedom 
of speech in Ireland is generally 
perceived as less liberal than that in the 
UK. The issue of reform of Ireland’s 
defamation laws has recently been 
raised by Irish politicians. In Ireland, 
there is no upper limit on damages 
awards, unlike in the UK, and there 
is the potential for a successful action 
to bankrupt a small media entity. In 
2009, PR consultant Monica Leech 
was awarded 1.87m Euros (£1.58m) 
in libel damages from Independent 
Newspapers. In 2014 the Supreme 
Court reduced the award to 1.25m 
Euros (£1.05m) – still an extremely 
large sum in comparison to the sort 
of awards made in the England in 
recent years.

FRY: NOT A BLASPHEMER
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REGULATION – OFCOM, ASA & IPSO

BBC Trust disappears

n On 3 April 2017, the BBC Trust 
ceased to exist and Ofcom took over 
as the regulator of all UK BBC televi-
sion programming and on-demand 
services. BBC World remains outside 
Ofcom’s remit. 

Ofcom rules on protection of 
children, harm and offence, crime, 
disorder, hatred and abuse, religion, 
and fairness and privacy (Ofcom Code 
sections 1-4, 7 and 8), already applied 
to the BBC; as did certain rules on 
product placement (under parts of 
Ofcom Code section 9). 

Ofcom has now taken over from 
the BBC Trust in regulating matters 
of accuracy and impartiality, elections 
and referendums, and commercial 
references in programmes. However, 
unlike other broadcasters, in all 
areas except for fairness and privacy, 
Ofcom requires complainants to have 
complained to the BBC before coming 
to Ofcom – what has been termed 
the ‘BBC First’ policy. (While Ofcom 
encourages complaints to be made in 
the first instance to other broadcasters, 
there is no requirement to do so.) A 

procedure for complaining to Ofcom if 
the complainant is not happy with the 
BBC response has been put in place, 
reflecting those applying to other 
broadcasters.

Ofcom is also setting and 
upholding requirements in 
relation to BBC program-
ming. In this regard 
Ofcom has put out 
a consultation enti-
tled: Holding the 
BBC to account for 
the delivery of its 
mission and public 
purposes, open until 
17 July, in which it 
seeks views on the BBC 
operating licence, Ofcom’s 
performance measures, and the 
process for amending these in future. 

Ofcom has proposed increasing the 
requirements for news content and orig-
inal content commissioned for UK audi-
ences. In relation to radio, there would be 
a requirement to increase the percentage 
of music from new and emerging UK 
artists on Radio 1 and 2. Ofcom also 
proposes setting quotas to ensure all 
four of the UK nations are represented, 

and that at least half of all programmes 
shown nationally and produced in the 
UK are made outside London.

OFCOM – STANDARDS: 
Alien clip shown at wrong 
time of day
n An ITV News bulletin that showed 
the graphic scene from Alien where a 
baby alien explodes from John Hurt’s 
stomach at 9.25am on a Saturday 
breached the Ofcom Broadcasting Code, 
the watchdog has ruled. Ofcom received 
five complaints about the images.

In a report on the death of the 
celebrated actor, the programme 
showed the notorious scene from the 
1979 film, which is rated ‘15’ by 
the BBFC. The broadcast took place 
on a Saturday morning, just after 
ITV’s strand of dedicated children’s 
programming, Scrambled!

Ofcom’s view that ITV, as a public-
service channel, was likely to attract 
a broad audience, which could have 
included children, some of whom could 

have been watching unsupervised 
on a weekend morning after 

children’s programming 
had just finished, was 

borne out by audi-
ence figures for ITV 
News showing 
that 19,000 chil-
dren aged 4 to 15 
were watching.

Rule 1.3 of 
the Code, which 

Ofcom found had been 
breached, says: ‘Children 

must… be protected by appro-
priate scheduling from material that is 
unsuitable for them.’

The clip as broadcast, despite its 
relatively brief duration, contained 
strong and very bloody images, showing 
a character’s agonising pain and ulti-
mate death.

Ofcom considered that parents and 
carers were unlikely to have expected 
material of this nature to be shown on 

Ofcom regulates the content of all television and radio in the UK. 
IPSO is the main regulator for the press and magazine industry. 
The Advertising Standards Authority regulates advertising.  All the 
regulators adjudicate on complaints with reference to codes of 
practice, with which those they regulate have to comply. The Ofcom 
Broadcasting Code is the main code relating to broadcast content, 
while IPSO judges complaints against the Editors’ Code.  The ASA’s 
main codes are the BCAP Code for broadcast advertising, and the 
CAP Code for non-broadcast advertising. Compliance with these 
codes is important. Regulators can impose penalties and sanctions 
for non-compliance. Regarding privacy matters, the regulatory codes 
also have wider legal significance because of provisions within the 
Human Rights Act 1998 and the Data Protection Act 1998. The result 
is that the Codes have a bearing not simply in a regulatory context, 
but also on how the courts should act when making any order 
affecting freedom of expression and the publication of journalistic, 
literary or artistic material.

Parents 
and carers were 
unlikely to have 

expected material 
of this nature to be 

shown on ITV before 
the watershed
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ITV before the watershed and immedi-
ately after children’s programming had 
finished.

ITV apologised for the clip, which 
it said was shown ‘in error’. The broad-
caster said that the editorial decision to 
refer to Alien was ‘made in good faith’, 
but it accepted that ‘ITN had failed 
to consider sufficiently the suitability 
of the material for children, given the 
violent imagery and time of broadcast’. 
It added: ‘Although news bulletins are 
not of particular interest to children… 
we accept that the clip chosen was 
unsuitable for children who may have 
been available to view at this time, and 
was therefore wrongly scheduled.’

OFCOM – STANDARDS: 
Offensive language about 
Trump  (resolved)
n Two complaints relating to the inad-
vertent inclusion of offensive language 
in news reports on protests against 
Donald Trump have been resolved by 
Ofcom. In both cases, the offensive 
words appeared on placards held by 
protestors, which appeared on screen for 
only around three seconds. 

The first complaint related to a 
broadcast on BBC1 East Midlands 
on 30 January at 6.30pm, reporting 
protests against the US President. The 
pre-recorded footage of the protests 
showed a placard that read ‘Fuck 
Donald Trump’. This was visible for 
approximately three seconds. 

Ofcom considered this language 
raised issues that warranted investiga-
tion under Rule 1.14 of the Code, which 
states: ‘The most offensive language 
must not be broadcast before the water-
shed’.

The BBC expressed regret and 
explained that the material had been 
edited ‘under extreme pressure in very 
limited time’. It acknowledged the seri-
ousness of the mistake and said that the 
programme-makers ‘fully accept that 
greater care was necessary’. An on-air 
apology was made at the end of the 

programme and it was removed from 
iPlayer. The editor had spoken to the 
production team and urged staff to be 
vigilant in the future. 

Although the offensive word was 
shown pre-watershed, Ofcom took the 
BBC’s explanation into account and 
decided that the matter was resolved.

The second complaint related to a 
broadcast on Sky News on 20 February 
at 7.10pm. In another news report 
about protests against Donald Trump, 
the live footage of a demonstration 
featured a protester holding a banner 
that read ‘Trump is a cunt’. This was 
visible for approximately three seconds. 
Ofcom again considered that this raised 
issues under Rule 1.14. 

Sky said that it had failed immedi-
ately to pick out the offensive language, 
but that shortly after the live pictures 
went out, one of the gallery staff raised a 
concern. They then checked the footage 
during the next commercial break. 
However, Sky took the view that, by 
that time, ‘too much time had elapsed 
to make an apology beneficial to the 
viewer’. 

Sky referred to the fact that the 
footage was shown after 7pm on a news 
programme largely dedicated to politics, 
public policy issues and foreign news. 
Therefore it was unlikely to attract chil-
dren. It also said that it had previously 
reminded all staff of the importance of 
being vigilant over protest banners and 
placards both on video and in live situ-
ations, and of the need to be alert to the 
dangers of live broadcasting. Following 
the incident, programme teams were 
warned to be ‘vigilant’ for any similar 
banners in Sky News content.

Again, Ofcom considered the broad-
caster’s explanation and decided that 
the matter was resolved. 

OFCOM – STANDARDS: 
CBS breaches code with 
photographs of dead girl
n CBS Reality has been found in breach 
of the provision of the Ofcom Code that 

says children must be protected from 
unsuitable material by appropriate 
scheduling. The factual channel showed 
a series of images of a dead child’s inju-
ries in a 30-minute programme broad-
cast at 7pm. 

On 20 February, the channel showed 
an episode of Medical Detectives, a long-
running American factual TV series 
that highlights how forensic science has 
assisted in solving criminal cases. The 
episode explored the death of a four-
year-old girl, and how forensic science 
led to her parents being exonerated 
of her murder by proving that a dog 
attack had caused her fatal injuries. The 
episode featured numerous black-and-
white and colour photographs of the 
child and her wounds. 

Ofcom considered the programme 
raised potential issues under the Rule 
1.3: ‘Children must be protected by 
appropriate scheduling from material 
that is unsuitable for them.’

CBS Reality said the channel was 
not aimed at children and it had run a 
pre-programme announcement. Audi-
ence data showed that 2,200 10- to 
15-year olds viewed the first three 
minutes of the programme, but after 
this the programme was not viewed by 
anyone aged 15 or under. CBS Reality 
relied on the fact that the focus of the 
episode was not the child’s wounds, that 
the images were brief and some were in 
black and white, and that the images 
only amounted to two minutes in total. 

Ofcom decided that, although the 
images of the child’s wounds were 
limited, they were repeated in close-
up for a relatively prolonged period of 
time. Even taking into account that the 
images were in black and white, Ofcom 
considered that the images of the child’s 
body and wounds were graphic and 
distressing. It considered that children 
were likely to be watching television 
at 7pm, potentially unaccompanied by 
adults, and may therefore have watched 
this programme even though it was 
not intended for a child audience.

While Ofcom acknowledged that 
there was clear editorial justification 
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for the inclusion of the images in terms 
of demonstrating the importance of 
forensic examination in establishing 
the true cause of the child’s death, 
it considered that the programme 
contained unsuitable images and was 
inappropriately scheduled. It was 
therefore a breach of Rule 1.3. 

OFCOM – FAIRNESS & 
PRIVACY: Complaint over 
The Secret not upheld 
n Ofcom has refused to uphold a 
complaint brought by a woman whose 
father’s murder, by her mother and her 
mother’s lover, was the subject of an 
ITV drama. Four-part series The Secret 
was broadcast during April and May 
2016, and depicted the real-life double 
murder of Lesley Howell and Trevor 
Buchanan (the complainant’s father) in 
Coleraine, Northern Ireland in 1991, 
by their respective spouses, who were 
having an affair.

Each episode of the series 
began with the on-screen 
text ‘A true story’, 
i m m e d i a t e l y 
followed by: ‘What 
follows is a drama-
tisation of real 
events that took 
place in Coleraine 
between 1990 and 
2011.’ The drama 
depicted the affair 
between Colin Howell 
and Hazel Buchanan (the 
complainant’s mother), which led them 
to devise a plan to murder their spouses. 

As well as showing the events 
surrounding the murders and their 
aftermath, the drama showed fictitious 
scenes from the complainant’s family 
life throughout the series, with actors 
playing her and the various other chil-
dren, for example in scenes showing the 
children at the dinner table, in church 
or in swimming lessons. Colin Howell 
ultimately confessed and, in spite of 
her attempt to show that she had been 
coerced by him, Hazel Buchanan was 

convicted along with him for both 
murders. 

The complainant first said that she 
was treated unjustly or unfairly in the 
programmes as broadcast because the 
series promoted itself as being a ‘true 
story’, which she asserted was ‘thereby 
inviting the audience to take all scenes 
and dialogue as factual’. Given the 
series’ self-avowed status as a dramati-
sation, Ofcom considered that viewers 
would have understood that the series 
was not intended to be a documentary, 
and that characters and scenes were not 
intended completely to reflect reality. It 
considered the complaint’s complaint 
in this context. 

While the complainant said that the 
representation of her mother was untrue 
and inaccurate because it accepted Colin 
Howell’s account, Ofcom noted that it 
was not disputed that her mother had 
been convicted for the crime after a 
trial, and that her attempts to appeal the 
conviction were unsuccessful. Ofcom 
did not consider that it was unfair to 

portray Hazel Buchanan as an 
accomplice in the murders. 

It was also made clear 
in the programme 

that Hazel did 
not see herself as 
guilty, and nor did 
her family. 

In relation to 
a complaint about 

incidental events 
that never happened, 

but which involved the 
complainant’s family life, 

Ofcom considered that viewers would 
have understood that the series was 
a drama based on factual events, and 
not a documentary, and would have 
recognised that the scripted dialogue 
in the programmes did not represent a 
full and accurate factual account of the 
conversations relating to the murders 
over a period of 21 years. 

The complainant objected to the 
programme-makers’ failure to discuss 
any scenes with her in which she would 
be depicted, or to provide an opportu-
nity to view the programme before it 

was broadcast. This was not upheld, 
since broadcasters are not obliged to 
provide participants or people with an 
interest with such opportunities, unless 
not doing so would result in unfairness 
to them in the programme as broadcast.

Secondly, the complainant said 
that her privacy was infringed. Ofcom 
considered that the information 
revealed in the scenes regarding the 
notorious murders, which had been 
widely reported in the public domain 
and which continued to generate 
substantial publicity, could not reason-
ably be considered to be information 
which, through the passage of time, had 
receded into the past and become a part 
of the complainant’s private life. It did 
not consider that there was a legitimate 
expectation of privacy in relation to 
the depiction of the murders or court 
proceedings.

However, Ofcom did consider 
that it may be arguable that the 
complainant had a legitimate expecta-
tion of privacy in relation to the depic-
tion of her interaction with her family 
members in scenes, although only at 
a low level. Here, there was a signifi-
cant public interest in broadcasting 
information about the murders, which 
were a very serious crime, and in the 
public being informed of the circum-
stances surrounding them and in under-
standing their consequences, which had 
been explored in detail in the criminal 
proceedings. The scenes were relatively 
anodyne, and the complainant herself 
had previously discussed the events 
surrounding the murders. The broad-
caster’s right to freedom of expression 
outweighed the complainant’s limited 
expectation of privacy. 

The depiction of controversial real-
life events in drama can be a difficult 
area, both editorially and legally. This 
decision, although it involves a finding 
that there may be an expectation of 
privacy in relation to what would likely 
be understood by viewers as fictitious 
scenes, and related to crimes which are 
in the public domain, is broadly a posi-
tive one for programme-makers. Abbas 
Media Law has many years’ experience 

REGULATION – OFCOM, ASA & IPSO

Viewers would 
have understood 

that the series was a 
drama based on factual 

events, and not a 
documentary
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advising on the most hard-hitting factu-
ally based dramas. For advice contact 
info@abbasmedialaw.com.

OFCOM – PRIVACY: Rookies 
– public interest outweighs 
privacy
n Ofcom has not upheld a complaint 
made by ‘Mrs A’ on behalf of her son, 
‘Mr B’, about an ITV programme 
that included footage of Mr B in the 
aftermath of his arrest on suspicion of 
attempted murder. It decided that Mr 
B’s limited legitimate expectation of 
privacy did not outweigh the broad-
caster’s right to freedom of expression 
and the public interest. 

Rookies is a series following proba-
tionary police officers. One of them, 
Anthony, was shown starting a first 
shift alone, during which a call came 
through regarding a violent incident. 
As he arrived at the scene, two police 
officers were shown with Mr B, as he 
said: ‘He was the one that started this.’ 
Mr B, who was 17 years old, was then 
shown sitting on the ground. His face 
was blurred. He said: ‘He told me to, 
he told me to stab him so I done it.’ 
Mr B was then shown being led by the 
police officers to a van. The narrator 
referred to the incident being treated 
as attempted murder. 

Footage of the scene was then shown, 
including discussions between Anthony 
and other officers relating to the state-
ment by Mr B. The narrator then 
informed viewers that the charge was 
later downgraded to GBH with intent 
and possession of an offensive weapon, 
and that the attacker pleaded guilty in 
court and was remanded in custody for 
sentencing. 

Mrs A complained that Mr B’s 
privacy was infringed in connection 
with the obtaining of material included 
in the programme as broadcast, because 
his arrest was filmed without consent. 
ITV said Mr B was arrested in a public 
place on suspicion of a very serious 
violent offence, that of attempted 
murder, and appeared to admit on the 

spot that he had stabbed his victim. In 
these circumstances, ITV said there was 
no legitimate expectation of privacy 
in the commission of a serious crime, 
or its aftermath, and that the material 
was obtained by proportionate means, 
particularly where the programme-
makers filmed openly: Mr B made no 
objection to their presence at the time, 
and it would have been impractical to 
seek his consent. In any event, ITV said 
that the filming was warranted in the 
context of an observational documen-
tary about police work.

Mrs A also complained that Mr B’s 
privacy was infringed because footage of 
his arrest was broadcast without consent 
and prior to the completion of the court 
proceedings. She said her son was recog-
nisable from the footage, as there had 
been no attempt to disguise his voice, 
and he had been identified by viewers. 
She said her son was 17 years old at 
the time of arrest, not in a position to 
give consent due to his mental health 
and his state of heightened distress, so 
the consent of his parents should have 
been obtained. Mrs A also referred to 
the reporting restrictions that were in 
place for the trial and the fact that the 
programme was broadcast before its 
completion.

ITV responded, again relying on 
the lack of any expectation of privacy 
and the broadcast being warranted. 
ITV said it had observed the reporting 
restrictions, the programme-makers 
were particularly careful to ensure that 
Mr B’s identity was concealed by blur-
ring his face and, contrary to Mrs A’s 
belief, had altered the pitch of Mr B’s 
voice in the footage of his arrest. ITV 
added that Mr B was filmed briefly, and 
that no personal information about him 
was disclosed other than that he was a 
young man who had been arrested and 
later pleaded guilty to GBH. It did not 
accept the need for parental consent. 

Ofcom decided that someone is not 
necessarily deprived of a legitimate 
expectation of privacy because he or 
she was involved in criminal conduct. 
Although the incident took place in 
public, Mr B had been filmed from a 

distance, and it did not appear that 
anyone had informed him about the 
presence of the cameras. It was not clear 
whether he was aware that he was being 
filmed. It was clear from the unedited 
footage, and footage subsequently 
included in the programme as broad-
cast, that he was upset and distressed by 
the incident and his actions. Mr B was 
filmed in a sensitive situation and had a 
legitimate expectation of privacy, albeit 
limited by the fact that the filming was 
conducted in a public place. Ofcom 
also took into account the broadcaster’s 
statement that the programme-makers 
had not requested Mr B’s consent.

Ofcom acknowledged that there was 
a genuine public interest in the making 
of observational programmes of this 
nature, and accepted that it was in the 
public interest to convey to viewers an 
understanding of the nature of police 
work and the kind of difficult and chal-
lenging situations probationary police 
officers face. The filming appeared to 
be open and unobtrusive in that it was 
filmed from a distance, and the means of 
obtaining the footage had been propor-
tionate. On balance, the broadcaster’s 
right to freedom of expression and the 
public interest in obtaining the footage 
of Mr B’s arrest outweighed his rights to 
privacy in the circumstances of this case. 

In relation to whether Mr B was 
recognisable, this would only have been 
to a very limited number of people who 
already knew him and were likely to 
already have knowledge of his involve-
ment in the incident. Again, the public 
interest outweighed any privacy rights 
he might have. 

It may be surprising to some that 
Ofcom decided that there was an expec-
tation of privacy where an individual 
was filmed in public in the immediate 
aftermath of a serious criminal offence 
to which he pleaded guilty. The age and 
mental state of the suspect, and his lack 
of consent, were clearly factors in Ofcom 
coming to this view. It is perhaps less 
surprising that it found that there was 
a public interest that outweighed this 
privacy right, given the nature of the 
programme. 
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About Abbas Media Law 
We are specialists on all aspects of UK 
law and regulation affecting the televi-
sion, film, advertising and publishing 
industries. We advise before publica-

tion and broadcast, working with creatives to minimise legal 
and regulatory risk, and following publication and broad-
cast, defending content when it and its producers come 
under attack. We work day-to-day with many of the country’s 
leading creative content producers.

Content Advice 
We are experts in all aspects of the law – defamation, privacy, 
contempt, copyright (including fair dealing), the criminal law 
– that affects the publishing and broadcasting of content in 
the UK, as well as all relevant regulatory rules – Ofcom, ASA, 
BBC Editorial Guidelines, IPSO and the Editors’ Code.

Nigel Abbas, the firm’s founder, is the primary author 
of Channel 4’s Producers Handbook, a comprehensive 
practical guide to best practice, regulation and the law as 
they apply to the making and broadcasting of the broad-
casters’ programmes. Equal in scale and ambition to the 
BBC Guidelines, it is now the benchmark for best practice 
training and procedures in the UK independent television 
sector. The Handbook was first published in 2008 (as a joint 
handbook for Channel 4 and Channel 5) and is now made 
available online at http://www.channel4.com/producers-
handbook/

Abbas Media Law’s lawyers and advisers are some of the 
most experienced content lawyers in the country. They have 
advised on an enormous amount of television, film and other 
content over many years, across all genres. Content that we 
work on appears on television, in cinemas, on-line or in print 
week-in-week-out. 

We advise and work on some of the most exciting 
and challenging factual programming; films and dramas, 
including the most hard-hitting factually based works; and all 
kinds of entertainment and comedy programmes. We advise 
on content from start to finish: advising on treatments and the 

feasibility of projects even before commission, advising on 
scripts, rough cuts, fine cuts, right through to picture lock. At 
other times clients seek advice on specific issues e.g. libel, 
copyright or other issues. We also advise many of the main-
stream news providers.

Business Affairs & Rights
We advise clients, both companies and individuals, on all 
aspects of business and commercial affairs, and chain of 
title and rights issues, in connection with the television, film, 
advertising and publishing industries. We advise on deal-
making, draft and negotiate all types of agreements, and we 
can answer all your day to day queries. See page 14.

Regulatory Threats and Complaints
We have many years’ experience dealing with high-profile 
post-broadcast complaints to the media regulators in 
particular Ofcom and the ASA, advising on strategy, tactics, 
drafting of submissions and defences and advocacy.

Legal Threats
Lawyers at Abbas Media Law have worked on some of the 
most legally challenging programmes over many years, 
including programmes made for the BBC’s Panorama and 
Channel 4’s Dispatches strands, fending off threats of attack 
from numerous high profile individuals and companies. We 
regularly advise and represent clients when legal threats are 
made against programmes and other content, both before 
and after publication.

Litigation
We advise and represent clients in most areas of litigation 
affecting the media, advising on strategy, tactics, drafting 
of pleadings and advocacy. Current and recent litigation 
in which we have been involved includes defending a libel 
claim brought over defamatory words published online, 
acting for an indie being sued for copyright infringement 
and acting for a national broadcaster in respect of a claim 
for judicial review of an Ofcom decision in respect of one 
of the broadcaster’s most popular series.

The Team

Nigel Abbas Founder
Nigel is a barrister with over 
20 years’ experience advising 
the media and entertainment 
industries.  He specialises 
in content advice, business 
affairs, complaints handling and 
litigation. As well as Founder 
of Abbas Media Law he is a 
member of leading media 
barristers’ chambers, 5RB.

Clare Hoban Senior Lawyer  

A highly experienced media 
lawyer, Clare began her legal 
career advising magazine 
publishers, followed by 11 years 
as an in-house programme 
lawyer at the BBC. She joined 
Abbas Media Law in January 
2016.

Jenny Spearing Consultant  

Jenny is a business affairs 
consultant with nearly 20 
years’ experience in television 
production. She has worked 
with and advises many leading 
UK indies and has experience 
of negotiating with US 
broadcasters.

Felicity McMahon Consultant 

A highly versatile media law 
barrister, Felicity’s expertise 
includes defamation, 
privacy and confidence, 
data protection, copyright, 
access to journalistic material, 
contempt, harassment and 
injunctions.

WHO WE ARE
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20 Questions
Known for large-scale popular factual TV series and an innovator of the multi-camera rig 

technique, producer Simon Dickson’s credits include The Plane Crash and First Dates, as 
well One Born Every Minute and The Hotel during his time as deputy head of documentaries 

at Channel 4. In 2015 Dickson set up his own company, Label1

What gets you out of bed in 
the morning?  Tea.

Who gave you 
your first break?  
The BBC. I applied 
for a place on the 
Trainee Assistant 
Producer Scheme 
and got lucky. 

What do you love 
most about your job?   
I have an amazing business 
partner called Lorraine Charker-
Phillips. No matter how shit I’m 
feeling, she’ll walk in full of beans 
every morning. It’s my favourite 
part of the day.

Most-used expression?   
‘No shit, Sherlock.’

What advice would you give 
someone starting out in TV?  
Be yourself. Make good tea.

What advice would you give 
to your 16-year-old self?   
You’re not as special as you think 
you are, but you’re not as crap as 
you think you are either. 

Favourite place to have fun?  
A wooden hut in Bisley, Surrey. 
Friends and I go there every July 
for a week of rifle shooting. It’s very 
restorative. I’m also happy behind a 
drum kit.

Favourite drink?  Red wine and 
vodka martini, but not in the same 
glass.

Favourite restaurant?  Le Relais 
de Venise (120 Marylebone 

Lane, London W1). The 
only thing they serve is 

steak and chips.

Favourite shop?  
Can’t stand shopping. 
Hate them all.

What are you 
reading at the 

moment?  Moonglow by 
Michael Chabon. He’s a quirky 

writer. I like his butterfly mind but 
I might give it up because the story 
construction is a bit impenetrable.

Favourite TV shows?  Mad 
Men, Breaking Bad, Endeavour and 
Grantchester. Despite working in 
factual TV, I tend to watch drama.

Guilty TV pleasure?  I have soft 
spot for reruns and box sets of 70s 
shows such as Charlie’s Angels and 
The Streets of San Francisco.

Dream dinner 
party guests?  My 
grandmother on my 
mother’s side lived to 
be 100, but I never 
got to meet any of my 
other grandparents. 
I’d like to find out what 
made them tick.

First record?  All Around the World 
by The Jam or I Lost My Heart to a 
Starship Trooper by Sarah Brightman. 
I love both, which tells you 
something about me. 

Biggest achievement in life?  
That’s easy. Staying married for 
20 years. I’m a complex boy and a 
monumental pain in the arse to live 
with, so every day I remind myself 
I am lucky to be married and try to 
figure out what keeps my wife, Lisa, 
hanging around.

Favourite show you’ve 
ever worked on?  So many. I 
enjoyed Plane Crash for C4, where 
I managed the deliberate crash 
landing of a Boeing 727 in a 
Mexican desert. It was a grandiose 
experiment fraught with danger and 
I’m proud that we pulled it off. 

Most diva-ish behaviour 
you’ve witnessed?  Everyone’s 
a bit of a diva in TV, aren’t they? 
Honestly, if someone’s got talent it 
doesn’t bother me. The only thing 
that raises my hackles is if I feel 
someone is not being truthful  
with me.

Describe yourself in 
five words. Caring, 

unpredictable, 
inconsistent, 
thoughtful, 
responsible.

Last time you 
cried?  Last week, 

but I’m not telling you 
why. Paul Hunwick

Label1 is currently making series two 
of The Job Interview for C4 and has a 
double order of Hospital for the BBC. 
www.label1.tv 

most about your job?  

Lane, London W1). The 
only thing they serve is 

steak and chips.

Favourite shop?  
Can’t stand shopping. 
Hate them all.

What are you 
reading at the 

moment?  

FEATURES

‘I’m 
a complex 
boy and a 

monumental 
pain in the 

arse’
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Australian jury hears 
Rebel Wilson’s libel claim 
against Bauer 

n Rebel Wilson’s claim against 
magazine publisher Bauer Media, over 
articles that claimed she lied about 
her name, age, background 
and stories from her 
childhood, began on 
22 May in the Victo-
rian Supreme Court 
in Melbourne.

The claim is over 
a story published in 
print and online in 
May 2015 in Women’s 
Day, and in other titles: 
The Australian Women’s 
Weekly, NW and OK! magazine. 
Ms Wilson says the articles were timed 
to coincide with the release of her film 
Pitch Perfect 2 and were defamatory, 
humiliating and damaging to her repu-
tation and career. Ms Wilson claims the 
articles meant she was a ‘serial liar who 
has invented fantastic stories in order to 
make it in Hollywood’.

As well as damages for distress and 
injury to reputation, Ms Wilson is 
claiming special damages for roles she 
says she was removed from or lost out 
on. One of the roles she claims to have 
lost was in Kung Fu Panda 3.

Defamation cases in Australia are 
still heard by a judge and jury, in 
contrast to England, where juries are 
now a thing of the past.

Giving evidence on her third day in 
the witness box, Wilson told the Court 
how upset she was when she went to 
a Dreamworks studio expecting to 
record extra lines for Kung Fu Panda 
3, and instead was fired by studio boss 

Jeffrey Katzenberg.
‘I believed I had already 
finished the whole film 

and believed I was 
coming in to do a 
couple of additional 
lines,’ she told the 
jury. ‘Mr Katzen-
berg, the head of 

Dreamworks, came 
down from his office 

and said… “Unfor-
tunately, you’re just too 

divisive to be in this movie. It’s 

a family movie. We will probably 
diminish your role or cut it out.” I was 
devastated. I had never been fired from 
a job before.’

Ms Wilson blamed the publication 
of the articles for the termination of 
her contract. She also told the jury that 
she was let go from a role in another 
Dreamworks animation, Trolls, saying 
she thought it was for the same reason.

At the time of zoom-in going 
to press the trial is ongoing and is 
expected to last up to 3 weeks.

Nigel Farage sued by Hope 
Not Hate
n Former UKIP leader Nigel Farage 
is being sued by anti-racism campaign 
group Hope Not Hate, over comments 
Mr Farage made on LBC in December 
2016. 

On the Nick Ferrari at Breakfast 
show, Mr Farage was asked about a 
Twitter exchange he had had with 
Brendan Cox, husband of murdered 
MP Jo Cox, in the aftermath of the 
terrorist attack on a Christmas market 
in Berlin. 

Mr Farage said: 
‘Yes, well of course he would know 

more about extremists than me, Mr Cox. 
He backs organisations like Hope not 

The law of defamation protects the reputation of individuals and 
companies. Statements are defamatory if they adversely affect a 
person’s or company’s reputation in the eyes of reasonable people. A 
person or company can sue over defamatory statements in England and 
Wales if they cause or are likely to cause serious harm to the person or, 
in the case of companies, cause or are likely to cause serious financial 
loss. Journalists – indeed, all those publishing content – need to be 
aware of the law, and confident that what they are publishing is either 
not defamatory or, if it is, that they can avail themselves of one of the 
defences to defamation.

DEFAMATION

One of the 
roles Wilson 

claims to have lost 
was in Kung Fu 

Panda 3

continued on page 20
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REBEL WILSON IS SUING BAUER MEDIA 
FOR DEFAMATION IN AUSTRALIA OVER 
ARTICLES CLAIMING SHE LIED ABOUT 
HER PERSONAL LIFE. SHE CLAIMS 
TO HAVE LOST WORK AS A RESULT, 
INCLUDING ON THE FILM KUNG FU 
PANDA 3. SEE OPPOSITE
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BUSINESS AFFAIRS & RIGHTS

Partnership and rights 
agreements
n If an individual brings an original 
concept for a television programme 
to a production company, and 
the production company is inter-
ested in developing and producing 
programmes based upon it, a deal 
needs to be done: to secure rights 
and exclusivity for the production 
company, and to secure a position for 
the individual should programmes 
based on the concept be commis-

sioned and funded.
Concepts or proposals may be as 

simple as a brief written document, or 
as developed as a full format binder, 
containing a detailed running order, 
shooting script and draft budget. 
There may even be a filmed pilot. 

In any event, where an idea has 
been developed and recorded in some 
tangible form, eg set out in a treat-
ment with some degree of detail, it is 
likely to be protected by copyright. 
Consequently, if the production 
company wishes to develop, pitch 

and ultimately produce programmes 
based on that concept, it must agree 
terms with the individual to acquire 
the rights. 

The acquisition of rights by the 
production company will generally 
take the form of a two-part deal: the 
first part will secure the rights for 
the company to develop and pitch 
the concept during a fixed period of 
time; the second part will secure the 
rights for the company to produce 
programmes based on the concept 
should it secure a commission and 
financing. 

The securing of rights in the 
project by the production company 
during development can be by way 
of an exclusive option, where rights 
remain with the concept’s owner but 
the production company has exclu-
sivity for a fixed time period during 
which the owner cannot take the 
concept elsewhere; or it may take the 
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continued on page 19

In every issue of zoom-in we examine the commercial, legal and 
regulatory hoops programme-makers have to jump through to get their 
programmes safely to air. Our production legal schedule above sets out 
the five key stages of production which producers need to consider and 
the advice and expertise they are likely to need at each stage. In each 
issue, we focus on one or two particular aspects of production legal 
requirements.
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ABBAS MEDIA LAW are experts in all aspects of business affairs & rights 
issues affecting the television and other media industries. Our business 
affairs & rights team, Nigel Abbas and Jenny Spearing, advise clients, both 
companies and individuals, on all aspects of business and commercial 
affairs, and chain of title and rights issues, in connection with the television, 
film, advertising and publishing industries. We can advise you and help you 
in structuring a deal, we can draft and negotiate all types of agreements, 
and we can answer all your day to day business affairs, production and 
rights queries. A small selection of the types of agreements and deals we 
regularly advise clients on are: 

• commissioning and production agreements

• financing agreements

• distribution agreements

• co-production agreements
•  all manner of underlying rights agreements such as option, access, 

location, contributor and presenter agreements.

We provide a first-class professional service offering 
clear practical advice and solutions. Please get in touch 
for more information about the services we offer. 

Nigel Abbas  
Founder

Jenny Spearing  
Consultant
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n Blink and you’ll miss it. Brydges 
Place off St Martin’s Lane in Covent 
Garden claims to be London’s 
narrowest passageway – fifteen 
inches at its tightest point – and is 
affectionately referred to by locals as 
Piss Alley. One suspects the owners 
of 2 Brydges Place quite like it that 
way. Braving it is a test of character 
that probably appeals to their sense 
of humour. It’s a test worth passing, 
because behind a smart black door 
lay five floors of small tumbling 
rooms that man about town Alex 
Proud once described as having ‘a 
debauched and languorous glamour, 
like Berlin in the 1930s’.

2 Brydges Place was established 
by Rod Lane in the early 1980s 
because he ‘didn’t like places where 
people clicked their fingers at the 
waiters’. Club secretary Heather 
Kenmure explains: ‘Rod has always 
had a strong vision for the place, and 
we still don’t tolerate any finger-
clicking bullshit. Better-known 
faces do not get automati-
cally prioritised over 
other people. We’re 
probably slightly 
more left-wing than 
most.’

The club is on the 
site of a notable gay 
drinking den called 
The Festival Club, which 
dated back to the 1950s. 
‘Rod actually worked there and then 

had the chance to buy this place,’ 
Kenmure says. ‘It started it off with 
lots of mismatched chairs from Lots 
Road [auction house] and a bunch of 
old queens that used to sing songs 
from South Pacific until 3am. To be 
honest, not a lot has changed. Our 
piano frequently gets used by some 
astonishing artists who just happen to 
be here.’ The English National Opera 
is next door and often drop in, making 
the 2 Brydges Christmas carol evening 
the stuff of legend. Burns Night is 
another highlight. ‘Oh yes, we put bar 
manager Bryn Thomas in a kilt. No 
pants, of course.’ 

‘Yes,’ pipes in Thomas. ‘If I 
twirl, you can see my neeps and 
tatties.’ 

In a world of ever-increasing 
digital noise, it is an act of quiet 
anarchy that 2 Brydges has no 
website. ‘We sometimes do an elec-
tronic round-robin of “egg porn”, 
which has images of somebody 
cutting into one of our poached 

eggs and the yolk spurting 
out,’ says Kenmure, a 

woman of such delicious 
naughtiness that she 
confesses to occasion-
ally drinking wine 
from a coffee mug 

before midday. ‘We 
only started taking card 

payments in 2013, and 
we’re still not fully computer-

ised,’ she adds proudly, pointing to 

a volume of leather-bound ledgers. 
While I’m there, however, an older 
lady member struggling with a soft-
ware update brings in her iPad for 
Kenmure to look at, which shows 
a level of service and kindness that 
marks out both Kenmure and the 
club.

The 1,200 members are largely 
from artistic backgrounds – actors, 
singers, agents and literary types 
– but there are also lawyers and 
bankers from nearby Coutts. ‘Now 
those boys know how to drink,’ 
says Kenmure admiringly. There’s 
a restaurant, part of which is open 
to the public. It serves salt beef, 
all-day breakfasts and reasonably 
priced modern British food, but 

FEATURE

Media Haunts:  
2 Brydges Place

Literary agents, opera singers, Coutts bankers and the cast of Kinky Boots. Unlikely 
bedfellows? Not at 2 Brydges Place. Paul Hunwick lines his stomach and braves a hidden alley 

‘We 
don’t 

tolerate any 
finger-clicking 

bullshit’

2 BRYDGES PLACE: LANGUOROUS GLAMOUR
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BUSINESS AFFAIRS & RIGHTS

form of an assignment of all rights, 
or an exclusive licence of rights in 
the concept. An assignment brings 
the greatest security for a produc-
tion company and may be necessary 
in order for it to pass rights on to a 
broadcaster or financier who wishes 
to fund further development of the 
concept prior to a commission. 

The securing of rights at commis-
sion stage will generally require a full 
assignment of rights in the concept 
from the owner to the production 
company to enable the company 
to produce and fully exploit the 
resulting programme. However, the 
rights acquired by the company will 
depend on the deal that is agreed 
with the concept’s owner in 
the event of commission/
production.

Where the 
concept owner 
has their own 
company, with 
a m b i t i o n s 
to grow that 
company into 
a full produc-
tion entity, the 
individual may 
be looking for a 
co-production deal. 
A co-production deal may 
constitute a full 50-50 partner-
ship, where both companies are 
parties to commissioning, finance 
and distribution agreements for any 
programmes based on the concept, 
so both parties are equally sharing 
the burden (financial risk, liabili-
ties, warranties, indemnities) and 
the benefits (intellectual property, 
production fee and net profit) of 
production, and are taking all crea-
tive decisions jointly. 

Alternatively, a co-production 
deal can take the form of a non-equal 
partnership, with one company 
being the lead producer, signing 
all commissioning, finance and 
distribution agreements as the sole 

production entity, and taking on all 
the burden and benefit of produc-
tion, with creative decisions being 
taken jointly or in consultation with 
the minor partner. In these circum-
stances, the lead producer will expect 
to take the lion’s share of the produc-
tion fee or all of it, and of net profit.

If the concept owner doesn’t have 
a company and has no ambitions 
to expand into production, it is 
usual that the production company 
produces the programmes based on 
the concept, and the individual has 
a guaranteed right to work on the 
programmes and future series in 
some capacity in return for a fee from 
the budget, and possibly also has an 
executive producer role, recoupment 

from the budget of historical 
development costs, and 

a small share of net 
profit. If the indi-

vidual does have 
a company, they 
may receive an 
‘in association 
with’ produc-
tion credit.

W h e n 
parties to such 

deals are consid-
ering what to ask 

for/what initial offer to 
make, they should consider 

various factors: how much work the 
individual has put into the concept 
and how much further work is 
required to get it into shape, so it 
is suitable for pitching to prospec-
tive broadcasters/financiers; whether 
the individual has talent attached 
or is, in fact, him/herself on-screen 
talent; whether the concept already 
has exclusive access or some other 
key element of production already 
attached; and whether the indi-
vidual already has interest from 
a broadcaster. For concepts that 
already have broadcaster interest, 
the concept owner is in a strong 
position to negotiate their deal with 
the production company.

For 
concepts 

that already have 
broadcaster interest, 

the concept owner is in 
a strong position to 

negotiate their 
deal 

continued from page 16
one senses some members might 
really just be using this to line 
their stomachs. 

There is no committee, 
no membership cards (‘We 
remember faces’) and the appli-
cation process mostly involves 
drinking with Kenmure at the 
bar. ‘I ask if people have a party 
trick,’ she says. ‘A lady last week 
told me she could sing any song 
from The Sound of Music while 
balancing a spoon on her nose 
and then bloody well did. She 
was fast-tracked, obviously.’

Work isn’t overly encour-
aged, Kenmure explains with 
characteristic fervour: ‘We don’t 
want people getting off the train 
and using the place as an office 
to sip tea; not when they could 
be drinking champagne. Go 
to the IOD if you want to have 
a meeting. We’re more about 
hedonistic pleasure and leaving 
your cares at the door.’

2 Brydges Place 
London WC2N 4HP 
020 7240 7659

Manager: Sharon Julius (Marilyn 
Monroe lookalike) 

Eat: Sea bass with vanilla butter 
and tempura courgettes, £17.95

Drink: Prosecco Pasqua, £8.25 
per glass, £29.25 per bottle

Don’t miss: The forthcoming 
Fanny Cradock Tribute Night 

Membership: South of £500pa

How to apply: Be nominated 
by a member, followed by drinks 
with Heather Kenmure or Rod 
Lane

Members: Approx 1,200 
including Simon Callow, Emma 
Thompson and Glenn Close

Opening hours: 8am - 1am (or 
later if the bar manager is having 
a good time)
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DEFAMATION

Hate, who masquerade as being lovely and 
peaceful, but actually pursue violent and 
undemocratic means.’ 

His remarks were widely reported. 
Hope Not Hate says it received 
a barrage of abusive social media 
messages, emails and phone calls.

The group asked Mr Farage to 
apologise for his remarks, but received 
no response. So the group brought 
legal proceedings. Commenting on 
the lawsuit, the group’s chief execu-
tive Nick Lowles said of 
Mr Farage’s comments: 
‘Nothing could be 
further from the 
truth. Hope Not 
Hate is an avowedly 
peaceful and anti-
violent organisa-
tion that fights the 
politics of extremism 
by bringing communi-
ties together.’ He further 
expressed concerns that 
Farage’s comment could undermine 
Hope Not Hate’s work, particularly at 
the present time with a general elec-
tion campaign under way. 

Hope Not Hate is made up of a 
limited company that forms the polit-
ical arm of the group, and a charity. It 
is understood that both are claimants in 
the libel action. 

In order to succeed in the legal 
claim, Hope Not Hate will have to 
show that Mr Farage’s remarks have 
caused or are likely to cause serious 
financial loss. The group is seeking 
damages for reputational harm and 
an injunction to prevent Mr Farage 
repeating his comments. The group 
has been crowdfunding its legal costs, 
and is seeking to raise £100,000.

Richard Simmons sues 
National Enquirer
n American fitness guru and enter-
tainer Richard Simmons is suing US 
tabloid National Enquirer over stories 

that claimed he was transitioning from 
male to female, and was now living as 
a woman named Fiona. 

The law suit is understood to be 
brought against National Enquirer, 
Radar Online and American Media 
Inc, which publishes both. Simmons’ 
attorney is said to cite both the law of 
defamation and of ‘false light’ invasion 
of privacy.

Simmons is a public supporter of 
LGBT rights, but states that everyone 
is entitled to be portrayed in a manner 

that is truthful. If the case 
proceeds, the courts will 

have to grapple with 
the issue of whether 
being falsely said 
to be transitioning 
gender is in fact 
something that 
would cause damage 

to reputation. This is 
a difficult assessment 

based on what the ordi-
nary person would think, and 

therefore one that changes over time 

depending upon the state of public 
opinion.

As a public figure, to succeed in 
defamation under US law, Simmons 
will also have to show that National 
Enquirer acted maliciously: that it 
printed the story either knowing it to 
be false, or did so with reckless disre-
gard to the truth. Simmons’ lawsuit 
alleges that National Enquirer calcu-
lated he would not complain for fear 
of being seen to be suggesting that 
there is something wrong with tran-
sitioning.

The defendants are standing by 
the claim, calling the suit ‘meritless’. 
They have issued a statement saying: 
‘It is ironic that Mr. Simmons claims 
to be an avid supporter of the LGBTQ 
community while at the same time 
alleges that he was defamed by Radar 
and The ENQUIRER report that he 
had transitioned into a female.’ They 
say that Simmons has based his live-
lihood on his public image, and that 
the story was a legitimate news story 
based on credible sources.

Hope Not 
Hate says it 

received a barrage 
of abusive social 
media messages

continued from page 14

SIMMONS: DAMAGED REPUTATION?

Ka
th

y 
H

ut
ch

in
s 

/ 
Sh

ut
te

rs
to

ck
.c

om
; E

M
L 

/ 
Sh

ut
te

rs
to

ck
.c

om



zoom-in Summer 2017 | 21

ADAMS: STRONG DENIAL

It promises to be an interesting 
case. zoom-in will report further as it 
progresses.

Gerry Adams to sue BBC 

n Sinn Féin president Gerry Adams 
is to sue the BBC for defamation in the 
High Court in Dublin. 

Adams is bringing the claim in rela-
tion to an edition of Spotlight, broad-
cast in September last year. In it, an 
unidentified man claimed that Adams 
approved the murder of 
Denis Donaldson. 
Donaldson was 
a former IRA 
member and Sinn 
Féin adminis-
trator who was 
shot dead at 
his cottage in 
Donegal in 2006, 
after it emerged 
that he had been an 
MI5 agent.

In 2009, the Real IRA claimed 
responsibility for the murder, but no 
one has ever been charged in rela-
tion to it. The unnamed man who 
made the allegations said he was an 
informer who had been in both the 
IRA and Sinn Féin. The BBC said that 
it disguised his identity for his safety. 

Adams has strongly denied the 
allegations. He has been leader of Sinn 
Féin since 1983, but has always denied 
that he was ever a member of the IRA. 
zoom-in will report further as the case 
proceeds.

Newspapers lose costs 
appeal 
n In April, three national newspa-
pers lost their appeals to the Supreme 
Court over decisions that they should 
pay additional costs to claimants who 
brought successful libel and privacy 
claims against them. The claims were 
brought under no-win, no-fee condi-
tional fee agreements (CFAs), which 
entitled the claimants’ lawyers to 
‘success fees’, and which allowed the 
claimants to recover premiums paid 
for after-the-event (ATE) insurance for 
their claims from the newspapers. 

The three newspaper publishers 
who pursued the appeals were Times 
Newspapers Ltd, Associated Newspa-
pers Ltd and MGN Ltd. They argued 
that the obligation to pay the addi-
tional costs under the current rules 
breached their right to freedom of 
expression under Article 10 of the 

European Convention on Human 
Rights. 

Two of the cases, Flood v 
Times Newspapers Ltd and 
Miller v Associated News-
papers Ltd, involved 
libel claims against 
the newpapers, while 
Frost and others v MGN 

Ltd involved a phone-
hacking claim by a group 

of claimants. In all three, 
findings against the newspapers 

led to court orders that they should 
pay the claimants’ costs – including 
the additional costs, which added very 
significant extra sums to their bills. 

The newspapers relied on a case in 
the European Court of Human Rights, 
where that court decided that a news-
paper’s right to freedom of expression 

was infringed by an order to reimburse 
the success fee and ATE premium 
incurred by the claimant. The Supreme 
Court said that the decision in the case 
was largely sound, but that it could 
not decide whether that general rule 
applied to media claims in this country. 

Even if there were such a general rule, 
to deny the claimants in these appeals 
the chance to recover their additional 
costs affected their property rights, and 
their legitimate expectation that the 
law would not be changed retrospec-
tively. There would also be a risk that 
the claimants’ rights to a fair trial and 
to protect their reputations would be 
infringed by preventing recovery. 

In the Flood and Miller cases, the 
Court decided that even if their right 
to freedom of expression were infringed 
by the additional costs, the newspa-
pers’ rights were outweighed by those 
of the claimants. In Frost, because the 
newspaper had published information 
obtained through phone hacking, its 
right to freedom of expression had 
reduced weight. 

The decision has proved contro-
versial among media lawyers. Media 
defendants see the additional costs 
they face in these kinds of claims as 
unfair, and point to what they say are 
outrageous costs bills that they face 
having to pay if they lose cases. They 
see the Supreme Court’s approval of the 
general principle that additional costs 
of this kind do infringe the media’s 
rights as clear encouragement for 
future challenges against them. 

Claimants say that, without the 
incentive provided by the chance for 
their lawyers to win additional costs 
in this way, those who cannot afford 
to pay to take on well-resourced media 
companies would be left without access 
to justice. They point to the fact that all 
three appeals were dismissed, and, in 
the Flood case, to the Supreme Court’s 
approval of the judge in a lower court 
deciding to take into account, when 
awarding costs, the fact of aggressive 
and unconstructive correspondence by 
The Times.

Media 
defendants 

see the additional 
costs they face in 

these kinds of 
claims as unfair
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Eminem brings action 
against NZ political party
n A song entitled Eminem Esque is 
the subject of a copyright lawsuit 
between Eminem’s music publishers, 
Eight Mile Style, and the New 
Zealand National Party. The song 
resembles Eminem’s hit Lose Yourself. 
Eight Mile Style says it infringes 
copyright.

Lose Yourself reached the top of 
the charts in 24 countries, featured 
in Eminem’s film 8 Mile, and won a 
Grammy Award.

The claim, started in September 
2014, was not settled and led to a two-
week trial in Wellington 
High Court in early 
May. 

The composer 
of Lose Your-
self’s opening 
guitar riff, Jeff 
Bass, described 
Eminem Esque as 
‘a blatant rip-off’ 
in court. Bass 
wrote Lose Yourself
with Eminem and 
musician and producer 

Luis Resto over a period of 18 
months. Eight Mile Style’s lawyer 
described Lose Yourself as ‘without 
doubt the jewel in the crown of 
Eminem’s musical work’.

Eminem Esque was used as the 
soundtrack of a New Zealand 
National Party political advert 
during the 2014 election campaign. 
The song was said to have been chosen 
after it fared better with focus groups 
than a piece of classical music.

The National Party says it 
purchased a licence for the song 
from an Australian music supplier, 
that it has been used before without 
complaint and that as it is a different 
song it did not infringe copyright.

The party’s campaign 
manager told the 

court she had raised 
concerns about 
using the song, 
but received 
assurances that 
it was part of a 
licensed music 
library and free 

from copyright 
issues. When the 

lawsuit was originally 
filed, the National Party’s 

Steven Joyce said he thought the use 
of the song was ‘pretty legal’.

The trial was heard by a judge 
without a jury. The Court heard 
about the similarities and differences 
between the pieces, including on 
matters such as melody and timbre, 
with the Court hearing both songs 
and other songs during the course of 
the hearing. 

The trial concluded on 12 May. 
The Judge reserved judgment, which 
will be issued in the next few months.

Beyoncé claims fair use, 
seeks to dismiss copyright 
suit
n Beyoncé is seeking to have a copy-
right suit, brought by the estate of the 
late rapper Messy Mya, dismissed.

The claim relates to Beyoncé’s 
video and live performances of her 
song Formation, which uses a section 

COPYRIGHT & IMAGE RIGHTS

EMINEM: RIFF TIFF

Copyright permeates all aspects of television production, providing 
copyright owners with certain exclusive rights to do specific acts in 
connection with the copyright works that they own.  Copyright protects 
people’s and companies’ creative endeavours so they can benefit and 
profit from their work. A television company making a programme 
for broadcast will own copyright in the film it is producing. Copyright 
enables the owners to earn money by licensing rights in the programme 
to others who wish to exploit it. At the same time, producers need to 
ensure that rights in copyright works included within programmes – 
so-called ‘underlying rights’, in music, archive, photographs etc – are 
properly licensed from whoever owns them, unless they can rely on 
one of the statutory defences to copyright infringement, such as fair 
dealing. Infringing others’ copyright is likely to result in you being sued 
for damages and may mean that your programme can’t be shown. An 
understanding of copyright is therefore essential for those working in 
television production.

The 
party’s 

campaign 
manager received 

assurances that the 
song was part of a 

licensed music 
library
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BEYONCÉ IS SEEKING TO HAVE 
A $20 MILLION COPYRIGHT 
LAWSUIT AGAINST HER IN THE US 
DISMISSED, ARGUING THAT AUDIO 
EXCERPTS USED IN A VIDEO 
AND LIVE PERFORMANCES FELL 
WITHIN THE FAIR USE DOCTRINE. 
SEE OPPOSITE
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COPYRIGHT & IMAGE RIGHTS

of audio of Messy Mya. The video uses 
ten seconds of audio from two 
of Messy Mya’s YouTube 
videos. Approxi-
mately six seconds 
of that audio was 
also used during 
live perfor-
mances of the 
song on Beyon-
cé’s Formation 
World Tour.

B e y o n c é ’ s 
lawyers claim this 
limited use falls within 
the ‘fair use’ doctrine and also that, 
in any event, the video’s producer 
Pretty Bird had licensed Messy Mya’s 
YouTube videos.

In a motion to dismiss, Beyoncé’s 
lawyers say that the claim has ‘grossly 
overstated’ the use of the clips, and 
that the use of a clip of 10 seconds or 
less as a raw material which is trans-
formed in the new usage is plainly 
the type of use the fair use doctrine is 
intended to protect. They also ask the 
Court to reject any attempt to expand 
the claim beyond copyright – the 
complaint alleges copyright infringe-
ment, false endorsement, unfair trade 
practices, and unjust enrichment.

While there is no general fair 
use doctrine in the UK, there are a 
number of exceptions to copyright 
infringement for fair dealing with 
material: for the purposes of criticism 
and review; news reporting; quota-

tion; caricature; pastiche and parody. 
Although the fair use exception in 

the US and fair dealing excep-
tions in the UK have simi-

larities, there are signifi-
cant differences. In 
practice, use of copy-
right material which 
falls within the UK’s 
fair dealing provi-
sions almost always 

falls within the fair use 
exception; but not always 

vice versa.

Ed Sheeran settles 
Photograph claim
n Superstar singer/songwriter Ed 
Sheeran is reported to have settled 
the copyright claim over 
his track Photograph, 
which zoom-in 
reported on 
previously. 

Shee ran 
was being 
sued by 
the writers 
of X Factor 
w i n n e r 
M a t t 
C a r d l e ’ s 
2012 single 
Amazing. They 
alleged Photograph 
– released by Sheeran in 

2014 on his x album – was a note-for-
note copy of their song.

The case was dismissed without 
prejudice by a California court after 
the parties reached an agreement. The 
terms of the settlement have not been 
disclosed.

Street artists’ complaints 
over works in Shoreditch 
advert
n A British Airways billboard in 
east London’s fashionable Shoreditch 
has attracted complaints from the 
street artists whose work it features. 
Amid a collage of elements taken 
from prominent street art works, the 
advert asks: ‘Hey Shoreditch, what 
if… you surprise your loved one this 

weekend? European city breaks 
from £119.’ 

The area has 
become well-

known inter-
nationally for 
a number of 
art works 
by promi-
nent street 
artists such as 

Shepard Fairey, 
best known for 

his ‘HOPE’ poster 
of Barack Obama. 

So numerous are the 
works on Shoreditch’s 

Fair dealing advice
n Over the last decade, fair dealing rules have been used 
with increasing frequency by programme-makers, both in 
news programmes when reporting on current events, and 
when reviewing or critiquing copyright works that it’s 
difficult or impossible to license. In addition, in 2014, 
fair dealing rules were extended: there is now a specific 
defence when fair dealing with quotations as well as a  
defence of ‘fair dealing for the purposes of caricature, 
parody or pastiche’. Abbas Media Law’s Nigel Abbas is 
one of the country’s most experienced lawyers advising in 
this area. He has advised on many hundreds of hours of 
programming featuring fair dealing over many years. 

Nigel is the primary author of Channel 4’s Producers 
Handbook and one of the primary authors of Channel 4’s 
fair dealing guidelines. Nigel updated the guidelines for 
Channel 4 last year to incorporate advice and practical 
guidance on fair dealing with quotations and for carica-
ture, parody and pastiche. See Channel 4’s guidelines at  
www.channel4.com/producers-handbook/c4-guidelines/ 
fair-dealing-guidelines. Nigel advises many of the leading 
content producers working in this area. 

If you need any advice on fair dealing, please contact 
Abbas Media Law at info@abbasmedialaw.com or visit 
our website, abbasmedialaw.com.

The writers 
of X Factor 

winner Matt Cardle’s 
2012 single Amazing 

alleged Photograph – 
released by Sheeran in 
2014 on his x album – 
was a note-for-note 

copy

Beyoncé’s 
lawyers claim 

this limited use 
falls within the ‘fair 

use’ doctrine
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largely industrial buildings that 
street art tours of the area show off 
highlights to visitors. 

BA was probably hoping that the 
area’s youthful demographic and air of 
edgy cool made it a suitable venue for 
a carefully targeted new advertising 
campaign. But the airline and Clear 
Channel, the company that created 
the advert, apparently did not seek 
the permission of the artists whose 

work they featured. 
In spite of its informal 

and sometimes illegal 
mode of display, street 
art and graffiti, in the 
same way as other 
folk-art forms like 
tattoos, is capable of 
attracting copyright 
protection. The commer-
cial success of prominent 

exponents of street art such as Banksy 
has seen artists acquire traditional 
galleries and legal advisers, and 
become increasingly keen to protect 
their intellectual property. 

German artist MadC, born Claudia 
Walde, claims an abstract mural she 
painted in Chance Street, a short 
distance away, was used in the BA 
advert without reference to her. 

Speaking to the Evening Standard, 
she said: 

‘My work has been in many videos 
and ad campaigns before but so far I have 
always been asked for permission first and, 
if it is a commercial project, been paid. Of 
course, I am upset. It is very disrespectful 
towards any artist to use their work 
without permission, be it British Airways 
or the agency who created the advert.’

Other artists whose work appeared 
in the ad made similar complaints. 
BA referred the newspaper’s ques-
tions on Ms Walde’s behalf to Clear 
Channel, which said it took the art 
‘in good faith’ from reputable image 
libraries and that the artists should 
get in contact ‘to resolve this matter’. 

Infringements of this kind typi-
cally end in an agreement by the 
infringer to pay the copyright owner 
a fair licence fee. Where the work 
belongs to a high profile and sought-
after artist, this could be a very signif-
icant sum. 

Another dispute over east London 
street art arose in April, when a 
German gallery arranged for 700 eggs 
to be printed with Hackney artist 
Stik’s Sleeping Baby, to accompany 
an art show. After the artist raised 
copyright infringement concerns, 

the gallery promised not to 
sell the eggs. And, in the 

same month, a group of 
Brooklyn-based street 
artists threatened 
McDonald’s with 
legal action over the 
fast-food chain’s use 

of their murals without 
their permission in a 

Dutch advertising campaign. 

Clear 
Channel said it 
took the art ‘in 

good faith’

SHEERAN: PAID OUT UNDISCLOSED SUM
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PRIVACY & DATA PROTECTION

BBC criticises Sir Cliff over 
lawyers’ bills
n The BBC has denounced bills run 
up by Sir Cliff Richard’s lawyers in his 
High Court privacy claim, brought 
over BBC reports of a police inves-
tigation into him for historic sexual 
offences that was later dropped. 

At a hearing, the BBC pointed 
to the fact that the star has already 
incurred costs of more than £800,000 
even though there is, it says, unlikely 
to be a trial this year. 

In a written submission made to 
the Judge, the BBC’s barrister said 
the costs, which the BBC could be on 
the hook for if it loses the case, were 
‘unreasonable’ and ‘disproportionate’. 

Sir Cliff was not in court, but his 
lawyers gave an explanation for the 
bills, and his spokesman said outside 
that the costs had been incurred ‘as a 
direct result of the actions of South 
Yorkshire Police and the BBC’. At the 
end of the hearing, the Judge declined 
the invitation to comment on the level 
of the singer’s costs. 

The hearing was the latest round in 
a series of preliminary battles between 
Sir Cliff and the BBC before his claim 
comes to trial. The singer has sued 
the Corporation and South Yorkshire 
Police over the BBC’s coverage of a 
raid at his home – a luxury penthouse 
in Berkshire - in 2014. The BBC sent 
a helicopter to film events at the prop-
erty, and footage was broadcast on 
television news which showed police 
searching the interior of the apartment. 

The raid took place because a man 
alleged in late 2013 that he had been 
sexually assaulted by Sir Cliff at a 
Sheffield football stadium in 1985. 
Sir Cliff denied the allegation and, in 
the wake of the raid, it was announced 
that he would not face charges. The 
raid happened at a time of heightened 
sensitivity, when both the police inves-
tigation of the Jimmy Savile scandal 
and the BBC’s own internal 
inquiry into the same 
issues were ongoing.

Sir Cliff 
complained in his 
claim that the 
police gave the 
BBC a ‘running 
commentary’ of 
the police search of 
his home and that an 
alleged deal between the 
Corporation and the police 

left him feeling ‘publicly violated’. 
South Yorkshire Police has apolo-

gised ‘wholeheartedly’ for the ‘initial 
handling of the media interest’ in 
the force’s investigation into the star. 
The BBC has also apologised to him, 
but has previously said that it would 
defend its journalism, saying that it 
had ‘at every stage reported Sir Cliff’s 
full denial of the allegations’, and that 
it ‘stands by the decision to report the 
investigation undertaken by the South 
Yorkshire Police and the search of his 
property’.

A key issue in the litigation to 
date has been the star’s efforts to find 
out more about how the BBC came 
to know that he was being investi-
gated by the police. He has asked the 
Judge to order BBC editors to tell him 
whether the source of the information 
was involved in Operation Yewtree, 
the Metropolitan Police investigation 
into sexual abuse allegations. 

The BBC has refused to provide the 
information and is relying on its jour-
nalists’ right to protect their sources. 
The Judge is due to decide the issue 
soon. In the meantime, the two sides 
have agreed to pause the litigation for 
a month in an effort to reach a settle-
ment over the case. 

FOI: Andrew Lansley’s 
diary to be made public 
n An appeal by the government to 
prevent the contents of former health 
secretary Andrew Lansley’s diary being 

disclosed to a journalist has 
been rejected by the 

Court of Appeal. The 
long-running case 
is the first time a 
court has consid-
ered the disclo-
sure of a ministe-
rial diary under 

the Freedom of 
Information Act.
Journalist Simon 

Lewis made a request to 

Since the Human Rights Act 1998 came into force, English law has 
developed a legal right to privacy. The courts can and will intervene to 
protect privacy rights where they are infringed without justification. 
This is commonly referred to as ‘misuse of private information’. 
Personal information is also protected by the Data Protection Act, so 
journalists and programme-makers need to be aware of, and comply 
with, its rules as it applies to them. In this section, we report on some 
recent privacy and data protection decisions of note.

The decision 
will be seen 

as a victory for 
journalists and 

transparency 
campaigners

SIR CLIFF: MASSIVE BILLS
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THE DUKE AND DUCHESS OF CAMBRIDGE 
ARE SEEKING SUBSTANTIAL DAMAGES FOR 
THE PUBLICATION OF PHOTOS PRINTED 
IN FRENCH MAGAZINE CLOSER AND 
REGIONAL DAILY PAPER LA PROVENCE 
IN SEPTEMBER 2012, WHICH THEY CLAIM 
INFRINGED THEIR PRIVACY. JUDGMENT 
WILL BE GIVEN IN JULY. SEE P28
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the Department of Health for disclo-
sure of the contents of the diary for the 
period 12 May 2010 to 30 April 2011. 
He was given a redacted version, but 
the Information Commissioner then 
required the majority of the infor-
mation that had been withheld to be 
handed over.

A sequence of legal challenges to 
the Information Commissioner’s deci-
sion then followed, culminating in a 
hearing before the Court of Appeal. 
The government relied on the fact that 
witnesses at an earlier stage in proceed-
ings, including Sir Alex Allan, a former 
Chairman of the Joint Intelligence 
Committee, had given evidence to the 
effect that the disclosure of ministe-
rial internal working diaries would 
not assist the understanding of the 
processes of government, and would 
be liable to mislead and misinform the 
public as to the efficiency and extent 
of the work of the minister.  Govern-
ment lawyers criticised the balancing 
exercise that had led to the Court iden-
tifying a series of interests in favour 
of disclosure, and ruling against the 
government at an earlier stage. 

The Judge said the first-tier 
tribunal had ‘actually identified 11 
particular types of benefit from disclo-
sure’, including the ‘general value 
of openness’ and ‘transparency in 
public administration’. He rejected 
the government’s argument that the 
Department of Health did not hold the 
diary information for the purposes of 
the FOIA.

The Judge emphasised the impor-
tance of the diary in running the 
department, saying that during the 
time Mr Lansley was a minister in the 
department the diary entries ‘were 
held by the department for itself even 
if they were also held – in the case of 
personal and constituency matters – 
for Mr Lansley as well’. He added: ‘I 
cannot see that the termination of Mr 
Lansley’s ministerial position made any 
difference to that position.’

He went on to say that it was ‘clear 
that it remained relevant or potentially 

relevant to the department to know, 
as a matter of historical record, 
where Mr Lansley had 
been and with whom on 
particular occasions, 
should there be a 
political, journalistic 
or historical interest 
raised with the 
department in rela-
tion to those matters’.

The decision will 
be seen as a victory for 
journalists and transparency 
campaigners. 

French privacy trial over 
Duchess of Cambridge 
topless photos
n Six people have gone on trial in 
France over topless photographs of the 
Duchess of Cambridge, taken while she 
and Prince William were on holiday in 
Provence in 2012. 

The photographs were taken 
while the Duchess was sunbathing 
at a private villa owned by Princess 
Margaret’s son David Linley, the 2nd 
Earl of Snowdon. It is believed they 
were taken from a public road with a 
long lens. They were published in the 
French edition of Closer magazine, and 
photographs of the Duchess in a swim-
suit were published in regional news-
paper La Provence. 

Those on trial for breach of privacy 
and complicity include two photog-
raphers, the editor of Closer, the chief 
executive of the publisher that owns 
the magazine, a photographer with La 
Provence, and its publishing director. 

While the royal couple have not 
attended court, a statement from 
Prince William was read out, in which 
he said the publication of the photo-
graphs was ‘all the more painful’ given 
his late mother Princess Diana’s expe-
rience with the paparazzi. 

Lawyers for the magazine coun-
tered that the couple’s public and 
private lives were so intertwined as 

to be inseparable, and pointed to the 
huge audience that watched 

their wedding in 2011. 
The photographers 

deny that they are 
responsible for 
the photographs 
used by Closer. 
All the defendants 
deny causing any 

damage. 
The Duke and 

Duchess of Cambridge 
are seeking around £1.3 

million in damages from Closer and 
£42,000 from La Provence, in addition 
to any fines imposed. These would be 
enormous sums for a privacy action 
in France, and would even dwarf the 
highest privacy damages awarded in 
England and Wales – those awarded in 
the phone-hacking cases, the highest 
award being £260,250 to Sadie Frost. 

In the US, damages awards can be 
on that scale or higher: as we reported 
in earlier editions of zoom-in, Hulk 
Hogan was originally awarded $115 
million in respect of the unlawful 
publication of a sex tape, although in 
the end the case settled for $31 million.

The French court is expected to give 
a verdict on 4 July this year. zoom-in 
will report further when it does so.

Injunction granted to 
prevent Reuters using 
confidential documents
n Reuters cannot use information 
from the confidential documents of a 
hedge fund management company, 
after the High Court granted an 
interim injunction.

Brevan Howard Asset Management 
LLP sent a package of confidential 
documents to 36 potential investors. 
Information from those documents 
reached a financial journalist at 
Reuters news agency, which intended 
to publish. Reuters approached Brevan 
Howard to confirm the accuracy of 
the information, whereupon Brevan 

The Duke and 
Duchess are 

seeking around 
£1.3 million in 

damages
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Emma Watson to sue over stolen photographs
n Beauty and the Beast star Emma Watson is taking legal 
action after private photographs of her were stolen and, it is 
said, posted online. 

Her representatives have said the photographs are not 
nudes, but photographs from a fitting with a stylist of Ms 
Watson trying on clothes. Nonetheless, those are clearly 
circumstances in which the former Harry Potter actress 
would seem highly likely to have a reasonable expectation 
of privacy; and, therefore, she may well be able to bring 
an action for misuse of private information against anyone 
responsible in this country.

This is not the first time famous actresses have suffered 

leaks of private photographs. In the Spring 2017 edition 
of zoom-in we reported that hacker Edward Majerczyk was 
jailed for nine months for stealing nude photographs of 30 
celebrities including Jennifer Lawrence.

Ms Watson herself previously received threats that nude 
photographs of her would be leaked online, apparently in 
response to her 2014 UN speech about gender equality. Ms 
Watson said: ‘I knew it was a hoax, I knew the pictures didn’t 
exist…. The minute I stepped up and talked about women’s 
rights I was immediately threatened.’ 

Ms Watson’s publicist has confirmed that in this current 
case lawyers have been instructed.
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Howard sought an injunction.
The court decided that the docu-

ments were clearly confidential: those 
to whom they were sent had been tele-
phoned and told they were confiden-
tial, and the documents themselves 
were password-protected and stated 
that they were confidential.

Although Reuters said it did not 
have the documents themselves, the 
court found that an experienced finan-
cial journalist would likely have been 
aware of the confidentiality of the 
information. In any event, Reuters 
was told the material was confiden-
tial when they approached Brevan 
Howard.

Although there is a public interest 
in material relating to hedge funds, 
which can affect the financial markets 
and investments and pensions of indi-
viduals, the Court found there was no 
public interest in breaching confiden-
tiality in this case. There had been no 
wrongdoing or hypocrisy on Brevan 
Howard’s part that publication would 
have exposed. It is highly desirable 
that full and frank information should 
be given to potential investors without 
the risk of it being made public.

The case is an example of the 
application of the test for confiden-
tiality and the public interest. This 
is relevant to the use of leaked docu-
ments, which can be an important 
source of information in all spheres 
of journalism. Anyone using leaked 
documents should consider carefully 
the circumstances in which they were 
obtained, and what public interest 
there is in publishing before doing so.

Reuters has been granted permis-
sion to appeal. zoom-in will report on 
any further developments in the case.

‘Legitimate interests’ - 
European Court clarifies 
on use of personal data
n The Court of Justice of the Euro-
pean Union has given a helpful judg-
ment clarifying a particular aspect of 

data protection law. 
One of the permitted reasons for 

processing someone’s personal data is 
when either the person processing, or 
a third party, has a ‘legitimate interest’ 
in doing so. The Court has given some 
guidance on when this will apply. 

The case involved a passenger 
opening a taxi door as a tram was 
alongside, which meant the door 
damaged the tram. The tram company 
tried to claim damages from 
the taxi driver’s insur-
ance company, but it 
refused as the damage 
was caused by the 
passenger. 

As the police 
had taken details 
and imposed an 
administrative fine 
on the passenger, 
the tram company 
sought the details of the 
passenger from the police. 
However, the police would only 
provide the person’s name, which was 
not enough to identify the particular 
individual responsible. The police 
claimed they could not give further 
details (such as address or ID number) 
because of data protection laws. The 
national court in Latvia referred the 
case to the European Court for its 
opinion on the matter.

The Court found that the legitimate 
interests provision would allow the data 
controller (here, the police) to provide 
the personal data, but did not require it. 
Rather, it could be used as a legal basis 
if the national law provided for it. 

The Court found there are three 
conditions that must be fulfilled 
before ‘legitimate interests’ provides a 
lawful basis for the provision of data:
•  there is a legitimate interest in play 

on the part of the person holding the 
data or a third party, eg the party 
who seeks that data; 

•  it is necessary to process the personal 
data for the purposes of the legiti-
mate interests pursued; and 

•  the fundamental rights and free-

doms of the person whose personal 
data it is do not take precedence over 
the legitimate interests.

On the first point, obtaining the 
details of a person who has damaged 
property in order to seek damages from 
them is a legitimate interest of the 
tram company. On the second, it was 
also clear that the company needed the 
additional information (on top of the 
person’s name) in order to pursue that 

claim. In relation to the third point, 
the Court decided that each 

case must be decided on 
its facts. One has to 

look at the effect on 
the individual, and 
other factors such 
as whether the data 
could be obtained 
from another 

publicly available 
source.
The Court was also 

asked whether the fact that 
the passenger was a minor at the time 
of the incident meant that personal 
data could not be provided, to which 
it answered ‘no’, in the sort of circum-
stances present in this case.

The case sets out what appears to 
be a common-sense interpretation of 
the law, and is helpful in clarifying 
that data can be, but is not required 
to be, disclosed in circumstances such 
as these.

For those in the media, data protec-
tion concerns can arise in this sort 
of situation if information is sought 
from public authorities or other third 
parties. Those processing data with 
a view to publishing journalistic or 
artistic material have further protec-
tion in the form of section 32 Data 
Protection Act 1998, which provides 
an exemption from a number of provi-
sions of that Act in certain circum-
stances. This will often protect jour-
nalists from claims under the Act and/
or from the need to disclose material 
about a person to them on their request 
(when they make what’s known as a 
subject access request).

PRIVACY & DATA PROTECTION

Investigative 
journalism 

will often involve 
acquiring and 

retaining personal 
data over a period 

of time
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CONTEMPT & REPORTING RESTRICTIONS

Judge restricts reporters 
at Youth Court hearing

n A judge has been criticised for 
‘banning’ two journalists from a 
Youth Court hearing in Stevenage. 
She said she did not want large 
numbers of journalists in court, 
limiting their number to three due 
to her concern about the impact on 
the defendant, a 16-year-old boy on 
trial for stabbing a police dog and his 
handler. 

The Judge did not rely on any 
statutory provision for a restriction, 
but referred to a general discretion of 
the Court to control the number of 
people who can come in. 

Some 80 minutes later, the Judge 
re-admitted a Press Association 
journalist, but this was after a key 
witness had given evidence. 

The Judge said: 
‘I wasn’t excluding the person 

in any way … but the court 
can control the number of 
people that can come in.’ 

The Judge later 
allowed him to 
access typed notes 
taken by the court.

The Press Asso-
ciation’s Mike Dodd 
said: ‘Journalists have 
a statutory right to attend 

Youth Court hearings, and 
the law places no limits 
on how many might be 
there.’

The public 
are generally 
not permitted 
to attend Youth 
Courts, but 
journalists are 
permitted under 
section 47 Children 
and Young Person’s 
Act 1933. 

Editor fined for risking 
identification of sex 
offence victim
n The editor of The Ceredigion 
Herald, Thomas Sinclair, has been 
ordered to pay a total of £3,650 in 
fines and compensation after being 

found guilty of publishing an 
article that risked iden-

tifying the victim of a 
sexual offence. 

Section 1(2) 
Sexual Offences 
Amendment Act 
1992 prohibits 
the publication 

of anything that is 
likely to lead members 

of the public to identify 

the victim of a sexual offence, during 
the lifetime of that person. 

The article in question reported 
details of the relationship between 
a man convicted of voyeurism and 
the victim of the offence. The Judge 
found that this, together with other 
details in the article, meant that 
there was a real risk of jigsaw iden-
tification of the victim, particularly 
given the small community in which 
the defendant lived.

The Judge underlined the impor-
tance of anonymity for victims 
of sexual offences, saying: ‘This 
offence has enormous potential to 

undermine the confidence of 
victims reporting sexual 

offences.’
The Judge 

fined Mr Sinclair 
£1,500 and 
ordered him to 
pay £1,500 to 
the victim in 
compensation, 

costs of £500 
and a surcharge 

of £150. 
After the hearing, 

Mr Sinclair maintained 
that he thought the article 

created no risk, and said he would 
be appealing both his conviction and 
sentence.

Sussex Police criticised 
over breaching reporting 
restriction
n Sussex Police has been criticised 
after apparently breaching a reporting 
restriction with a press release in the 
news section of its website. 

The press release included the new 
home address of a victim of domestic 
violence. The address was removed 
when the police force was informed 
of the reporting restriction that the 
Judge had placed on this informa-
tion. It also alerted the media when 
it updated the press release.

The law of contempt makes it a criminal offence for the media 
to publish or broadcast comments or information that creates 
a substantial risk of serious prejudice to active UK legal 
proceedings, in particular criminal proceedings heard before 
juries. Penalties for contempt can be serious: fines, even 
imprisonment. Many activities are capable of amounting to a 
contempt, including: publishing seriously prejudicial material; 
obtaining or publishing details of jury deliberations; breaching 
reporting restrictions or a specific court order; making payments 
to witnesses; filming or recording inside court buildings without 
permission; and publishing information obtained from confidential 
court documents in both civil and criminal proceedings.

The Judge 
did not rely on 
any statutory 
provision for a 

restriction

The 
article 

reported details 
of the relationship 

between a man 
convicted of 

voyeurism and 
the victim
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launched in January by the Culture, 
Media and Sport Committee to look 
into fake news has come to a premature 
conclusion due to the snap general elec-
tion, these manifesto proposals come off 
the back of a recent report by an influ-
ential parliamentary select committee, 
the Home Affairs Committee, looking 
into hate crime. 

The report - Hate crime: abuse, hate 
and extremism online – was published 
on 25 April and included findings 
about online hate crime. It made hard-
hitting criticisms of internet compa-
nies for having allowed advertising 
by reputable organisations to appear 
alongside videos containing inap-
propriate content, including videos 
created by terrorist organisations. 

The Committee found that the 
failure of social media companies to 
remove illegal content when requested 
to do so should not be allowed to 
continue, stating that social media is 
now too important to continue with 
such a lax approach. ‘The major social 
media companies are big enough, rich 
enough and clever enough to sort this 
problem out,’ the report stated. The 
committee recommended a system of 
escalating sanctions, including mean-
ingful fines for social media compa-

nies that fail to remove illegal content 
within a strict timeframe. 

The proposals in the Conservative 
manifesto appear to favour traditional 
media, and indicate a potential level-
ling of the playing field with digital 
media. But the regulatory regime to 
be applied to the internet is a signifi-
cant increase in the role of the state 
in the dissemination of informa-
tion to the public. It would amount 
to the imposition of government 
controls significantly beyond those 
that currently apply to the press, and 
even to television. The UK’s press is 
currently self-regulated: fines cannot 
be imposed unless the publisher 
signs up to being fined, and news-
papers cannot be prosecuted, unless 
the criminal law is breached. Even 
Ofcom, in the strictly regulated 
medium of television, has no power 
itself to prosecute channels over 
content they disseminate. 

Concerns with these issues elsewhere 
can be seen in the fact that measures to 
address fake news and online hate speech 
are also being proposed in Germany, 
where a draft law was introduced in 
April. The German bill focuses princi-
pally on hate speech, which has become 
an increasingly significant problem 
since Angela Merkel offered sanctuary 

to refugees from Syria in the summer of 
2015. But it is also aimed at fake news, 
and in particular defamatory content.

The legislation requires social 
media companies to offer users ‘an 
easily recognisable, immediately acces-
sible and always available process for 
registering complaints about criminal 
content’. Internet companies would 
have to investigate all complaints and 
delete or block all content that is clearly 
criminal within 24 hours. 

This proposed new law would 
apply only within German borders, 
but a German government minister 
has said that he would press for similar 
measures to be adopted across the 
European Union. 

April saw the release of Move Fast 
and Break Things by US academic 
Jonathan Taplin. Whereas the early 
years of the internet saw academics and 
commentators lining up to lavish praise 
on the disruptive forces embodied by 
the internet giants, Taplin’s book is part 
of a new wave of criticism of their busi-
ness practices by influential voices in 
the media. These critiques are adding 
weight to the sense that the laissez-faire 
approach to internet regulation which 
has seen fake news proliferate, and is 
even thought to have affected election 
results, is set to change. 

continued from page 1
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