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Abbas Media Law
zoom-in is written by the Abbas Media Law team.
We are a niche law firm advising on all aspects of
UK law and regulation affecting the television, film,
advertising and publishing industries.
Founded by Nigel Abbas, we work closely with
broadcasters, independent production companies of
all sizes, and other content producers.
Abbas Media Law is experienced in advising
both before publication or broadcast, working with
creatives to minimise their legal and regulatory risk, as
NIGEL ABBAS
well as following publication or broadcast, defending
content when it – and its producers – come under attack.
With particular expertise in television and film, we have advised on thousands of hours of television over the past two decades, across all genres.
zoom-in editor Nigel Abbas is also the primary author of Channel 4’s
Producers Handbook.

Subscribe to zoom-in at abbasmedialaw.com for essential media
law and compliance news, analysis and updates.
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WINNERS & LOSERS

PRINCE HARRY AND MEGHAN
MARKLE HAVE ACCEPTED
DAMAGES AFTER A HELICOPTER
WAS USED TO TAKE PHOTOS OF
THEM AT HOME – SEE PAGE 4
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WINNERS & LOSERS

Our quarterly round-up of high-profile legal winners and losers
Prince Harry accepts
damages

AC Grayling wins £20,000
claim against Twitter user

‘The allegation is all the more
damaging in respect of those who
work with young people, and who
regularly visit schools to talk to
schoolchildren about their futures - as
does Professor Grayling.’
North was described in court
as a ‘prolific’ pro-Brexit writer and
founding member of The Leave Alliance. Professor Grayling is a wellknown critic of Brexit.

n Prince Harry has accepted substann Professor Anthony Grayling has
tial damages from photo news agency
won £20,000 libel damages against
Splash over photos of his home in
a Twitter user who accused him of
the Cotswolds taken by helicopter.
being a paedophile, in a case he said
The Duke of Sussex brought claims
was partly driven by ‘a wish to put a
in privacy and data protection, over
marker down that social media should
photographs which, according to a
not be used in this incredibly irrestatement in open court made by his
sponsible way’.
lawyers, were ‘of and into the living
The Oxford University fellow and
area and dining area of the home
professor was ‘distressed and enraged’
(US) First win for Sacha
and directly into the bedroom’. The
after Peter North suggested he
photos were subsequently
possessed videos showing child
Baron Cohen in Roy Moore
published in The Times and
abuse in a tweet posted in
libel claim
elsewhere. The news
May last year.
agency has given an
The
defamatory
n The actor/comedian Sacha Baron
Splash
undertaking to cease
tweet read: ‘I’d bet
Cohen and US cable network Showacknowledged
making the photogood money that AC
time have persuaded a judge to transfer
graphs available,
Grayling has a hard
a $95m defamation claim by former
that the photos
and not to repeat
drive full of under
Alabama judge and politician Roy
were an error of
the behaviour.
age botty sex videos.’
Moore, over an episode of the series
Prince
Harry
Professor Grayling
Who is America?, from Washington to
judgment
and his wife Meghan
was alerted to the post
New York.
Markle
recently
by other Twitter users and
Moore ran for the Senate in 2017
welcomed their first child,
said he felt so insulted that
but was unsuccessful after The WashArchie, to their family. The court
he was unable to ignore it, the High
ington Post told the stories of six
heard that the Duke and Duchess had
Court heard.
women who said Moore pursued them
chosen to rent the Oxfordshire home
North, who failed to file a defence,
when he was a local prosecutor and
because of the privacy it afforded
left the comment online for six days
they were teenagers. Moore denied any
them, but no longer felt able to live
on his Twitter page, which had nearly
wrongdoing.
there. The family now live in Windsor.
8,000 followers, and was warned over
When making Who is America?,
The photos were taken from a helihis remarks.
Baron Cohen, in the persona of Israeli
copter chartered by Splash especially
The baseless allegation was
anti-terrorism expert ‘Erran
for the purpose, which was flown at a
exacerbated by the fact
Morad’, invited Moore to
The
low altitude to enable pictures to be
that Professor Grayling
Washington, purporttaken into the rooms of the property.
regularly visits schools
edly
to
receive
baseless
The syndication of the photos was
to talk to pupils
an award for his
allegation was
said to have seriously undermined the
about the study of
support of Israel.
exacerbated by the
couple’s safety.
humanities,
the
Cohen’s charIn a statement, Splash acknowlcourt heard. His
acter
Morad
fact
that
Professor
edged that the photos were an error of
barrister told the
claimed to have
Grayling regularly an Israeli-develjudgment and apologised to the Duke
court: ‘Allegations of
and Duchess for the distress caused.
paedophilia, including
oped
paedophilevisits schools
Prince Harry has been vocal about
of possessing and storing
detecting
machine,
media intrusion. In 2016 he released a
child pornography, are
which then beeped as he
public statement about the press treatundoubtedly some of the most
waved it over Moore. ‘It must
ment of Markle after their relationship
serious allegations that can be levelled
be faulty. It’s malfunctioning,’ Cohen
became public.
at anyone in the modern age.
said, asking: ‘Is this your jacket? Did
4 | zoom-in Summer 2019
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SACHA BARON COHEN HAS STRUCK
A BLOW AGAINST POLITICIAN ROY
MOORE IN THEIR DEFAMATION
BATTLE – SEE OPPOSITE
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WINNERS & LOSERS
you lend the jacket to somebody else?’
Moore eventually walked out of
the interview. His legal claim alleges
that he ‘suffered extreme emotional
distress’ for ‘being falsely portrayed as
a sex offender and paedophile’.
However, a judge has now allowed
Baron Cohen and Showtime to rely on
a forum selection clause in a consent
agreement that Moore had signed in
connection with his appearance on
Who is America?, which stipulated
that disputes would be adjudicated in
New York.
Moore’s lawyers had argued that
the consent agreement was void due to
fraud arising from misrepresentations
surrounding the circumstances of his
appearance in the programme.
The judge found that Moore
had not specifically claimed he was
defrauded into agreeing to the forum
selection clause.
Cohen’s lawyer pointed the judge to
the fact that his client had won on the
same issue in a lawsuit brought over
his movie Borat, where a case issued in
Alabama was moved to a federal court
in Manhattan because of a forum selection clause.
Moore’s lawyer indicated that he
intends to appeal the case’s transfer.
His statement said that ‘no matter
where the case is ultimately heard,
we are confident that Sacha Baron
Cohen, Showtime and CBS will be
held legally accountable by a jury for
their low class, disgusting and malicious defamatory acts to harm a good
man and his family’.

n Sydney’s Daily Telegraph is appealing
the award of significant libel damages
to Oscar-winning actor Geoffrey Rush
over reports Rush engaged in ‘inappropriate behaviour’ towards actress Erin
Norvill during a production of King
Lear in 2015.
The Telegraph first published the
6 | zoom-in Summer 2019
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(Aus) News Corp to appeal
Geoffrey Rush libel award

RUSH: WON BIG PAYOUT

allegations in November 2017. It
Orange Is the New Black actress Yael
Stone. The Telegraph had sought to
sought to defend its coverage on the
admit evidence from Stone, but the
basis that it was true, but the trial judge
judge rejected it on the basis that the
rejected its arguments, describing the
resulting delay could cause ‘maniarticles as ‘a recklessly irresponsible
fest and palpable’ prejudice
piece of sensationalist jourto Rush. In a statement
nalism of the worst kind’.
issued through his
In Australia, as in
In Australia,
lawyers at the time,
England and Wales,
Rush said Stone’s
defendants carry
as in England and
allegations were
the burden of
Wales, defendants
‘incorrect and in
proof if they seek
some instances
to rely on truth
carry the burden of
have been taken
as a defence to a
proof if they seek to
completely out
defamation claim.
of context’.
News
Corp
rely on truth as a
The
judge
subsidiary Nationdefence
had made an order
wide News, publisher
suppressing
Stone’s
of
the
Telegraph,
identity and the details
announced in early May that
of her claims, but the parties agreed
it will appeal the decision. Its Notice
to lift that order in early May before
of Appeal, which seeks judgment in
an application against the order was
favour of the newspaper or a re-trial,
heard in the Federal Court.
says the trial ‘miscarried in that the
Lawyers for Rush and the Telegraph
conduct of the proceedings by the
have, however, agreed for a temporary
primary judge gave rise to an appreinjunction against republication of
hension of bias’, including the judge’s
some of the allegations made against
finding that Norvill, who appeared as
Rush in connection with the 2015
a witness for the newspaper, was ‘an
King Lear production, after Rush’s
unreliable witness prone to exaggerabarrister accused the newspaper of
tion and lacking in credibility’.
engaging in a ‘campaign against,
Norvill was not the source for the
with respect, the court, but with the
articles, but emerged late in the day
effect of attacking the vindication
to give evidence at trial. Rush vigormy client received a month ago’ since
ously denied her claims, and the judge
the judgment.
accepted his evidence at the time.
zoom-in will continue to report on
The Telegraph is also challenging
the case as the appeal progresses.
the judge’s ‘award of excessive
special damages’. If the appeal does
not succeed, Rush’s total payout
Injunction granted against
will come to A$2.87m (£1.56m),
including A$850,000 in compensaBloomberg over criminal
tory and aggravated damages, more
investigation claims
than A$1m for past economic loss,
A$919,678 for future economic loss
n The High Court has granted an
and A$42,000 in interest, making
injunction preventing Bloomberg
it reportedly the largest defamafrom reporting allegations that a
tion award for a single claimant in
businessman has been the subject of
Australian history.
an investigation by a UK law enforceIn separate developments, it has
ment body.
now been reported that the further
The article recounted leaked allemystery witness whose evidence
gations of corruption/fraud, taken
was never heard during the trial is
from a letter requesting mutual legal

assistance sent by the law enforcement
body to a foreign government. The
letter made clear it contained highly
confidential information and that the
claimant had not been charged with
any offences.
In 2017, the court refused an interim
injunction. One of the reasons was that,
as the judge understood it, the article
had prompted no adverse reaction
from the law enforcement body, which
expressed no concerns about the article
damaging the investigation.
That was not in fact the case. The
law enforcement body had expressed
concerns, including that publication
might pose a risk to the investigation,
and had sought further information
about what the article would say prior
to publication, which Bloomberg had
not provided.
Further, Bloomberg failed to make
clear to the court that the journalist
had not only seen the letter, but had
retained a copy of it, which was not
disclosed until much later.
The judge found the claimant had
a reasonable expectation of privacy in
the investigation. While the subject
matter of the article was clearly of
public interest, that did not justify
the disclosure of the claimant’s private
information contained in the letter.
The claimant was awarded £25,000
damages.
The case builds on previous case
law, in particular Sir Cliff Richard
v BBC. It is now the case that in
general individuals do have a reasonable expectation of privacy in the
fact of a law enforcement investigation into their behaviour prior to any
charges being brought. The case also
shows the care that must be taken
with confidential documents. While
Bloomberg had given both the
claimant and the law enforcement
body a right of reply, aimed at dealing
with any potential defamation claim
that might arise, it had not considered the confidentiality and privacy
issues involved in publishing this
leaked information.
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REGULATION – OFCOM, ASA & IPSO

Ofcom regulates the content of all television and radio in the UK.
IPSO is the main regulator for the press and magazine industry.
The Advertising Standards Authority regulates advertising. All
the regulators adjudicate on complaints with reference to codes
of practice, with which those they regulate have to comply. The
Ofcom Broadcasting Code is the main code relating to broadcast
content, while IPSO judges complaints against the Editors’ Code.
The ASA’s main codes are the BCAP Code for broadcast advertising,
and the CAP Code for non-broadcast advertising. Compliance with
these codes is important. Regulators can impose penalties and
sanctions for non-compliance. Regarding privacy matters, the
regulatory codes also have wider legal significance because of
provisions within the Human Rights Act 1998 and data protection
legislation. The result is that the Codes have a bearing not simply
in a regulatory context, but also on how the courts should act
when making any order affecting freedom of expression and the
publication of journalistic, literary or artistic material.

OFCOM: Can’t Pay? not in
breach over repeat

didn’t have to pay this yet. The agents’
arrival is plainly a shock.’
Throughout the segment, Ms
Danin stated she didn’t know about
the writ and did not have the money
n On 20 August 2017, Channel 5
to pay the legal costs. The HCEOs in
repeated an episode of Can’t Pay? We’ll
the programme explained that she had
Take It Away! featuring Ms Danin.
had since February to pay the debt,
The programme, originally broadcast
reminding her she had been taken
in November 2014, showed High
to court by three defendants on 6
Court Enforcement Officers arriving
February 2014.
at a health spa and walking
Rather
than
towards the entrance
Repeating
removing her assets,
of the building. The
one of the HCEOs
name ‘Shadi Danin
programmes a
suggested
Ms
Group’ was briefly
long
time
after
their
Danin repay the
visible in large
debt in three
lettering over the
original broadcast
instalments,
doorway.
risks creating
which she agreed
The HCEOs
to
do, paying the
spoke to Ms
potential unfairness
first one over the
Danin, the owner
issues
phone.
of the business, about
At the end of the
her failure to repay
programme, footage of Ms
money owed to another
Danin was repeated along with the
company following the loss of a court
following captions: ‘Spa owner Ms
case she had brought against it. The
Danin is up to date with her repaynarrator stated: ‘After losing a court
ment plan’ and ‘She is taking further
battle against three other companies,
legal action to recoup her losses’.
the spa owner now owes over £20,000
A complaint brought on behalf of
for legal costs. As she is taking further
Ms Danin said she was treated unjustly
legal action, she thought that she
8 | zoom-in Summer 2019

or unfairly in the programme because
it implied that she and her business
still owed £20,000. The complaint
stressed that the fact the programme
was repeated was detrimental to Ms
Danin’s reputation and her business,
and the repetition of the programme
had led to Ms Danin and her family
becoming the subject of abuse.
In considering this complaint,
Ofcom had particular regard to
Practice 7.9 of the Code: ‘Before
broadcasting a factual programme,
including programmes examining
past events, broadcasters should take
reasonable care to satisfy themselves
that material facts have not been
presented, disregarded or omitted in
a way that is unfair to an individual
or organisation.’
Ofcom noted that the captions that
appeared at the end of the programme
did not appear to have been updated
since the programme was first broadcast, as they did not explain that Ms
Danin had since repaid the debt in full.
Ofcom considered, however, that
the programme did not give the
impression that Ms Danin and her
business still owed £20,000, because
the programme showed Ms Danin
paying £6,741.83 on the day of the
enforcement and agreeing to pay the
remaining amount in two further
monthly instalments. The programme
included reference to the debt being
owed in August 2014.
Ofcom therefore considered that
the broadcaster had taken reasonable care to satisfy itself that material facts had not been presented,
disregarded or omitted in a way that
was unfair to Ms Danin, and that
the repeat of the programme did not
create unfairness to her.
This case acts as a reminder
to all broadcasters that repeating
programmes a long time after their
original broadcast risks creating
potential unfairness issues. Broadcasters should periodically review
repeat broadcasts of programmes to
ensure that any material change in

factual circumstances does not cause
unfairness to an individual and/or an
organisation. A consideration of the
programme’s depiction of the events
as a whole will be important (as in
this case), but specific details, such
as those found in captions, may also
require updating.

n Ofcom has rejected 230 fairness complaints about Channel
4’s Michael Jackson documentary
Leaving Neverland.
The documentary, which was in
two 90-minute episodes, aired in
March and provoked a widespread
re-evaluation of Jackson’s legacy.
It focused on the accounts of two
men, Wade Robson and James Safechuck, who alleged the star sexually
abused them when they were children.
The complaints were to the effect
that the sexual abuse accusations
against Jackson were presented as fact
despite not being proved in court, and
that they constituted unfair treatment
ZOMBIES: CAN CAUSE PROBLEMS
as a result.
The watchdog has also rejected
Rule 7 of the Broadcasting Code
four complaints about the level of
says: ‘Broadcasters must avoid unjust
detail involved in the descriptions of
or unfair treatment of individuals or
sexual abuse. Section 1 of the
organisations in programmes.’
Broadcasting Code says:
The
regulator,
‘Children must also be
however, did not view
protected by approthe complaints as
priate scheduling
giving rise to a
The regulator said
material
breach of the
the descriptions were from
that is unsuitable
Code. An Ofcom
to be expected in a
for them,” while
spokesman said:
section 2 says
‘We understand
programme shown
standards
must
that this twoafter the watershed be applied so as to
part
documen‘provide
adequate
tary gave rise to
protection for members
strong opinions from
of the public from the
viewers. In our view, the
inclusion in such services of
allegations were very clearly
harmful and/or offensive material’.
presented as personal testimonies and
The regulator said the descriptions
it was made clear that the Jackson
were to be expected in a programme
family rejects them.’

Kiselev Andrey Valerevich

OFCOM: Michael Jackson
documentary complaints
rejected

shown after the watershed, and with
clear audience expectations about its
sexual content.

ASA: Advice given on
zombie marketing
n The ASA has given advice on the
use of zombie imagery, on account of
May being ‘Zombie Awareness Month’.
The ASA has taken a tongue-in-cheek
approach, but has nevertheless offered
some good pointers about what is,
and what is not, acceptable in adverts,
together with examples featuring the
living dead.
Advertisers are warned not to
create fear, panic or distress, and of
the importance of the timing and/or
targeting of adverts.
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REGULATION – OFCOM, ASA & IPSO
An advert for a ‘zombie experience’
on the London Overground, featuring a
sunken-eyed, blood-soaked zombie, was
banned. Such posters are an untargeted
medium that can be seen by anyone,
including young children.
In 2014, two Halloween adverts on
YouTube for mobile network GiffGaff
were banned after having been found
to have breached the CAP Code. The
videos showed people playing with
blood, guts and other organs, with one
person opening their mouth to reveal
an eyeball. The advert was found to
be gory and realistic and likely to cause
distress to viewers. The ad campaign
had been aimed at over-18s, but
was not age-gated. A shorter version of
the adverts was saved from the chop,
being judged as just distasteful rather
than distressing.
Even if an advert has been aimed at
adult viewers, care needs to be taken. A
particularly graphic advert, showing a
chainsaw cutting through a zombie’s
head, and a man pushing a hand-blender
into a zombie’s face, was banned even
though it was shown before a trailer on
the Empire magazine website. Empire
is a film website whose audience is
99% over 18. However, the 18-rated
advert showed before the trailer for Man
of Steel, a Superman film. The ASA
found that the Man of Steel trailer would
appeal to family audiences, and that
there was no warning as to the graphic
content of the advert and no mechanism
put in place to stop the advert being
shown to children.
Some adverts do make the cut,
however. An advert for computer
game Dead Rising 3, showing a
bloodied news presenter reporting on
a zombie apocalypse and then turning
into a zombie herself, was cleared,
provided it was only shown after the
9pm watershed.
Advertisers should always work
within the CAP Code when making
adverts, zombie-based or otherwise.
Always consider ensuring gory or more
adult adverts are scheduled post-watershed, or appropriately targeted or agegated. If in doubt, take advice.
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Contributor duty of care:
reality TV under the
spotlight
n The recent tragic deaths of Steven
Dymond, a contributor to ITV’s The
Jeremy Kyle Show, and Mike Thalassitis, the second former contestant
on ITV’s Love Island to die in a year
(the other being Sophie Gradon),
have shone the spotlight on the level
of support provided to safeguard the
welfare of reality TV contributors.
Damian Collins MP has
announced a formal inquiry by the
Digital, Culture, Media and Sport
Committee, which he chairs, into
the British reality TV programme
industry. TV executives will give
evidence at public hearings on
the aftercare and mental health
support offered to participants.
Collins stated: ‘With an increasing
demand for this type of programming, we’ll be examining broadcasting regulation in this area – is
it fit for purpose?’
ITV will be reporting to
Ofcom on its investigation into
Mr Dymond’s participation in the
now axed Jeremy Kyle Show, and has
reportedly been reviewing the level
of support it provides to Love Island
contestants. ITV issued a lengthy
statement outlining its detailed
duty of care processes at every stage
of production, which it described as
a ‘continuous and ongoing process
for each Islander’. As zoom-in
went to press, ITV issued a further
detailed statement on its revised and
extended duty of care processes for
this year’s Love Island contestants,
which includes at least eight therapy
sessions, and 14 months of proactive
contact after the series ends.
Ofcom has said it is ‘examining
whether more can be done to safeguard the welfare of those people,
similar to the duty of care we have
in the Broadcasting Code to protect

under-18s’, and will be consulting
with stakeholders before finalising
any new guidance.
Any responsible producer or
broadcaster involved in making
reality shows will not wait for the
outcome of Ofcom’s review and will
already be rigorously reviewing its
own contributor welfare processes
to ensure that they are appropriately proactive, robust and effective
and implementing any necessary
improvements.
Abbas Media Law advises on a
range of reality shows, from The
Great British Bake Off and Celebs Go
Dating on Channel 4, to Geordie Shore
and Teen Mom UK, broadcast by MTV.
These are very different shows raising
correspondingly diverse issues. In
our experience, our clients take their
responsibilities to contributors very
seriously and appreciate professional
external guidance on assessing the
risks and making a judgment on
what the ‘duty of care’ means in practice for each show, in order to appropriately safeguard the mental health
and wellbeing of contributors.
For every reality series, there are
four key stages to consider when
determining duty of care requirements for contributor welfare:
• The casting and screening of
contributors;
• Issues arising during the filming
process, including taking due care
over physical and emotional wellbeing, privacy and fairness (including
in the subsequent editing process) and
responding effectively to concerns;
• Managing
expectations
and
responding to issues in the period
immediately before and after the
programme’s transmission; and
• Post-broadcast aftercare.
As part of Channel 4’s Legal &
Compliance department at the time,
Nigel Abbas and Jan Tomalin set up
and oversaw the compliance processes
for the first series of Big Brother in
2000. These processes were reviewed

landmarkmedia / Shutterstock.com
KYLE: CANCELLED

and updated after each series, taking
on board valuable lessons learned.
They are still the basic template for
compliance on most reality shows
and you will be hard pushed to find
a reality TV producer today who has
not worked on the Big Brother behemoth in the earlier part of their career.
A fundamental requirement
on shows of this nature is for each
prospective participant to be evaluated by a psychotherapist for their
suitability to deal with the demands
of a particular programme format.
This will include an assessment of
the person’s ability to handle negative comments about them from
complete strangers and the media.
Complex characters can undoubtedly make interesting television,
but only an irresponsible producer
would cast someone whom a professional deemed unsuitable.
In 2000, it was harder to predict
how the pressure-cooker environment of the Big Brother house, where
participants were away from their
family and friends, filmed 24/7 and
subjected to tasks and unpredictable
events, might affect those taking
part, including when they were finally
evicted to learn how they had been
perceived by the public and the press.
Viewer voting gave the public
a sense of entitlement to vent their

opinions on people they had never
met – and this was before they could
express them to the whole world on
social media. Who can forget ‘Nasty
Nick’? He entered the show an
unknown and emerged as a national
pantomime villain, roasted by the
tabloids for his devious tactics.
It is crucial to manage a contributor’s expectations, again with the
benefit of expert opinion, to assess
how they would be likely to cope with
becoming a target for Twitter trolls
and tabloid paparazzi, and whether a
contestant might struggle to adapt to
their new-found fame once they leave
a show. This includes enquiring about
the stability of the person’s home
life to establish the nature of their
domestic support structure and what
the reaction of their family, friends
and current or future employers
might be to their participation.
To that end, all sensible producers
will devise what many in the industry
still colloquially refer to as a ‘Talk of
Doom’ for prospective contributors.
A bespoke ‘TOD’ is a means to play
devil’s advocate and flush out how
well the contributor understands
and is likely to cope with the challenges thrown at them, eg by social
media. Precisely what those challenges might be is impossible to assess
with any certainty before filming has
even started, but it will often include
explaining to a would-be reality TV
star that strangers could shout abuse
at them in public, a Facebook group
dedicated to hating them could be set
up, or people from their past could sell
stories about them to the press – and
these stories might not even be true.
Many reality TV stars make a
lucrative career for themselves: they
take part in other shows, launch
brands and fitness videos and become
social media influencers. For example,
Geordie Shore alumnus Charlotte
Crosby, Gogglebox and I’m a Celebrity’s Scarlett Moffatt, Made in Chelsea
and I’m a Celebrity darling Georgia

Toffolo, TOWIE’s Gemma Collins
and Big Brother’s Rylan Clark-Neal, a
talented presenter with his own Radio
2 show, to name but a few. However,
they are a minority and another
important question to try to assess is
how well the person is likely to cope
if they don’t achieve hoped-for fame
and fortune once the limelight fades.
Vetting contributors is only the
start of the cast welfare process. The
duty of care continues to be paramount throughout filming and up
to and beyond broadcast. A bespoke
after-care package should always be a
key part of any reality TV contributor
welfare protocol. This will include
producer liaison with the contributor
in the run-up to and after first broadcast of the programme, making access
to the show’s psychologist proactively
available, and any other support
considered appropriate.
Making a judgment about what
aftercare and support to provide,
how often, and for how long will
depend on the contributor and the
circumstances of each case, and
requires careful consideration. On
long-running shows with a recurring cast, programme-makers must
also consider how changes in a cast
member’s life and mental health may
affect their continued participation
and the level of support required.
Some producers now face the unusual
challenge of interpreting their duty of
care for a cast member who has spent
several years, perhaps since a teenager, in a show who might struggle
to return to the ‘real’ world from the
‘reality’ one.
Someone taking their own life will
have complex causes and no process
can ever be so robust as to eliminate such tragedies occurring in the
future. However, these recent cases
have shown that reality TV producers
should never be complacent and that
processes on every series must be
reviewed and updated regularly to
ensure that they are fit for purpose.
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DEFAMATION

The law of defamation protects the reputation of individuals and
companies. Statements are defamatory if they adversely affect a
person’s or company’s reputation in the eyes of reasonable people. A
person or company can sue over defamatory statements in England and
Wales if they cause or are likely to cause serious harm to the person or,
in the case of companies, cause or are likely to cause serious financial
loss. Journalists – indeed, all those publishing content – need to be
aware of the law, and confident that what they are publishing is either
not defamatory or, if it is, that they can avail themselves of one of the
defences to defamation.

Johnny Depp fights off bid
to halt libel action

to ‘confidentiality restrictions’ in
an August 2016 divorce agreement
‘which prevent her from assisting the
defendants with evidence to support
n The Sun has failed to halt Johnny
their case’.
Depp’s libel action over allegations that
But, the judge announced: ‘I am
he beat his ex-wife Amber Heard.
not satisfied on the current evidence
A judge sitting at the High Court
that Ms Heard’s concerns about the
has rejected the newspaper’s applirestrictions that the divorce agreement
cation that Depp’s claim should be
imposes on her are well-founded.’
‘stayed unless and until’ he confirmed
He said that even if they were, ‘the
in writing that he would not sue Heard
matter is capable of resoluif she participated in a forthtion’ and continued to
coming trial. But the
Heard
say that Depp had
judge ruled that such
stated clearly in
an order was not
considered
his evidence to
‘necessary’ at this
she
was
subject
the court that he
stage of the case
expects
Heard
and contended
to ‘confidentiality
‘may well’ give
that Heard was a
restrictions’
evidence in the
‘crucial’ witness
proceedings,
and
for Sun publisher
in a divorce
‘he will not attempt
News Group Newsagreement
to prevent that’.
papers and journalist
He added: ‘The fact
Dan Wootton’s defence
that Ms Heard presently
– which is that the allegathinks that there is some impediment
tions are true.
to her giving evidence for the defendThe libel claim arises out of publiants is nothing to do with Mr Depp.’
cation of an article in The Sun in April
Depp, who denies beating Heard,
2018 under the headline ‘GONE
would provide a ‘raft’ of evidence from
POTTY How can JK Rowling be
independent witnesses who ‘funda“genuinely happy” casting wife-beater
mentally contradict the evidence
Johnny Depp in the new Fantastic
given by Ms Heard’, his barrister told
Beasts film?’
the court.
The judge said the article
He added that the actor ‘wants to
‘concerned alleged incidents of
stop false and defamatory publicadomestic violence by Mr Depp against
tions’.
Ms Heard during their marriage’.
The judge said: ‘Whether the
Heard considered she was subject
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allegations of domestic violence are
ultimately proved true is a matter for
trial. At this stage, the court is not in
a position to, and does not, make any
findings at all.’

Court rules on meaning
without hearing in barrister
libel claim
n A judge has ruled on meaning as
a preliminary issue in a libel claim
without an oral hearing, in a move
which will be welcomed by those who
criticise the high cost of media law litigation.
The claim was brought by barrister
Barbara Hewson against the publishers
of The Times and MailOnline for articles
published in April 2017.
The article in The Times was headlined ‘Barrister “made death threats”
to student’, while the MailOnline
article had the headline: ‘Lawyer who
was dubbed the “bolshiest barrister
on Twitter” and called for the age of
consent to be lowered to 13 “made
death threats” to law student’.
Ms Hewson argued that the articles
meant she was guilty of making death
threats, which she denies.
The newspapers argued that the
articles could not mean she was guilty
because they did not adopt or endorse
the allegations that were reported, and
that they were reporting untested and
ostensibly partial third-party allegations.
The judge expressly rejected the
argument that bald reports of the allegations of others necessarily bear a meaning
lower than the original allegations,
because they can be seen to be reports.
He referred to the so-called ‘repetition rule’, whereby when an allegation by a third party is repeated by the
defendant, the words must be interpreted by reference to the underlying
allegations of fact.
He held that, if the effect of the rule
on the meaning of reports of allegations
made by others is to be mitigated or
avoided, the material that has that effect

BAKOUNINE / Shutterstock.com
HEARD & DEPP: ACTION CONTINUES

reach his conclusion on the basis of
must be found elsewhere in the publicawritten submissions by the parties
tion, for example it must contain both
alone, without an oral hearing, which
sides of a dispute.
he suggested might save time and
The judge found no mitigating
costs.
effect here, and decided that the articles
He raised the potential impact of
meant that Ms Hewson was guilty of
this approach on open justice
acts of harassment and online
and the need for hearings
bullying.
to be held in public,
The judge’s analThe
but identified a
ysis and rejection
procedure
procedure whereby
of the arguments
the judgment and
advanced by the
adopted here may
submissions could
media
defendmake fighting claims be handed down in
ants is a valuable
open court to overrestatement
of
a more attractive
come any problems
the law for those
prospect for the
of that kind.
considering
how
The meaning of a
to minimise the risk
media
publication is often one
of defamation claims in
of the most fiercely contested
reports of serious allegations
areas of defamation litigation. Since
of wrongdoing.
the effective abolition of trial by jury
The decision also saw the judge

by the Defamation Act 2013, it has
become typical for this issue to be
resolved at a trial of meaning as a
preliminary issue.
The court’s ruling will often
affect the attitude of the parties as to
whether or not to settle the claim.
The procedure adopted here raises
the prospect of this potentially costly
obligatory stage in defamation litigation becoming quicker and less
expensive, which may make fighting
claims a more attractive prospect for
the media.

Academic sues Facebook
over Cambridge Analytica
allegations
n A former Cambridge University
researcher has launched a defamation
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DEFAMATION
claim against Facebook, over what he
says are the company’s efforts to make
him a scapegoat for their approach to
the collection of personal data used
by disgraced political consultancy
Cambridge Analytica.
Aleksandr Kogan devised an online
quiz to collect the data and has said
that the fine print accompanying his
app said the information could be used
commercially.
Crucially, the quiz harvested data
not only from those who took it, but
also from their Facebook friends, and
up to 87 million Facebook users were
affected.
In the wake of revelations in 2018
regarding Cambridge Analytica’s use of
the data he collected, Facebook executives including Mark Zuckerberg said
they had been misled by Kogan and
claimed he told them the data was for
academic purposes, when it was being

collected for use in political campaigns.
should have known. Facebook desperTheir efforts to pin the blame for the
ately needed a scapegoat, and Alex was
harvesting of users’ personal
their scapegoat.’
data on Kogan are now
In a statement, Facethe subject of his defabook
said Kogan’s
The
mation claim.
case was a ‘a frivoundisputed
Kogan
has
lous
lawsuit
insisted
since
from
someone
evidence was that
the story broke
recklessly
Mr Stocker had grasped who
that he was
violated
our
being made a
policies
and
put
his wife by the throat
scapegoat, and
people’s data at
leading to red marks
he now says
risk’.
that the company
The data was
being left on her
defamed him when
collected in 2014, at
neck
it claimed he had lied
a time when Facebook
about how the data was
allowed app developers
going to be used.
wide-ranging access to users’
‘Alex did not lie, Alex was not a
information.
fraud, Alex did not deceive them, this
Cambridge Analytica, which hired
was not a scam,’ said Steve Cohen, a
Kogan as a contractor, used the data for
lawyer for Kogan. ‘Facebook knew
political purposes, including in Donald
exactly what this app was doing, or
Trump’s presidential campaign and
during the Brexit referendum.
The revelation in 2018, via whistleblower Christopher Wylie, of the way
in which the data had been obtained
and used provoked a public relations
and legal crisis for Facebook.
Mark Zuckerberg was compelled
to give evidence to Congress and the
company is now facing investigations
by regulators and federal prosecutors in
the United States.
Kogan’s legal claim is the latest in an
ongoing crisis surrounding Facebook’s
approach to personal data and privacy.

Frederic Legrand - COMEO / Shutterstock.com

Supreme Court rules on
‘tried to strangle’ case

ZUCKERBERG: SAID HE WAS MISLED
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n The Supreme Court has decided that
a Facebook post in which a woman
claimed her husband ‘tried to strangle’
her meant he grasped her by the neck,
not that he attempted to kill her, overturning a finding that she libelled him.
The appeal was by Nicola Stocker,
who had divorced her husband Ronald,
and wrote on Facebook: ‘Last time I
accused him of cheating, he spent a
night in the cells, tried to strangle me,’
in a post to his new partner that was

abusive process, whether it be in libel
courts or the family court.’
David Price QC, who acted for her,
said: ‘I’m delighted that she has finally
got some common sense and justice.
While the judgment clarifies the issue
of interpreting words, it doesn’t solve
the formidable problem of the English
libel law, which makes it difficult if
not impossible for ordinary people to
defend themselves because of the costs.’

Sovastock / Shutterstock.com

BBC settles Ukrainian
president’s claim

POROSHENKO: ACCUSED OF CORRUPTION

seen by other users.
Mr Stocker sued for libel and, at
trial, the judge consulted the Oxford
English Dictionary, which provided two
possible meanings of the verb ‘strangle’:
a) to kill by external compression of the
throat; b) to constrict the neck or throat
painfully.
The judge decided that because
Mrs Stocker said her husband ‘tried’
to strangle her, that could not mean he
had constricted her neck painfully, and
could only mean he had tried to kill her.
The Supreme Court decided that
this ‘anomalous result was the product
of confining the meaning of the words
exclusively to two dictionary definitions’.
The court reviewed the law relating
to meaning, and in particular to the
meaning of statements on social media,
which the courts have generally found
should be assessed without being over-

n The BBC has settled a claim brought
by the Ukrainian president, Petro
Poroshenko, after the High Court ruled
a BBC report about a payment allegedly made to Donald Trump’s personal
lawyer, Michael Cohen, accused
Poroshenko of corruption.
The broadcaster has agreed to pay
damages and issue a correction. It must
also pay legal costs.
Poroshenko’s lawyer, Graham
Atkins, read a statement to the
High Court, in which he said: ‘Mr
Poroshenko did not authorise or procure
any payment to Mr Cohen of any kind,
nor was any such payment ever made to
analytical to reflect the approach of a
Mr Cohen or any other individuals for
typical reader.
that purpose.’
As a result of the judge’s ‘impermisAtkins told the court the damage
sible’ use of the dictionary, the Supreme
had been exacerbated because the article
Court re-determined the meaning and
remained online for so long. ‘He believes
held that the post meant Mr Stocker
that the resulting delay will inevitably
had grasped his wife by the neck.
have increased the damage caused to his
The undisputed evidence was that
reputation by the publication of this
Mr Stocker had grasped his wife
allegation,’ he said of his client.
by the throat leading to
The BBC said: ‘We
The
red marks being left on
believed
that
the
her neck, which were
publications made a
broadcaster
visible to police
less serious allegahas agreed to pay
officers two hours
tion against Mr
after the attack.
damages and issue a Poroshenko, but
Mrs
Stocker
in the light of a
correction.
It
must
said of her victory:
finding by the High
‘I’m delighted and
Court
that the allealso pay legal
hugely relieved. It
gation was as set out
costs
highlights the danger
above, we are happy to
that the courts are being
accept that this allegation
used by men to continue an
was untrue.’
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BUSINESS AFFAIRS & RIGHTS

The zoom-in Television Pr

In every issue of zoom-in we examine the commercial, legal and regulatory
hoops programme-makers have to jump through to get their programmes
safely to air. Our production legal schedule above sets out the five key
stages of production which producers need to consider and the advice and
expertise they are likely to need at each stage. In each issue, we focus on
one or two particular aspects of production legal requirements.

Option agreements
n Securing underlying rights for
television programmes is important.
Programme-makers need to ensure they
don’t waste time and money developing
a programme based on an underlying
work, eg a book, only to find that
another producer is out there pitching
a programme on the same subject. In
addition, broadcasters and financiers
may require that you can demonstrate
you have secured the exclusive rights
to an underlying work before they will
confirm a commission or offer funding.
It is for this reason that option
agreements are very useful documents.
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They can secure and demonstrate exclusivity, usually without the need for a
large upfront financial investment from
a producer.
The types of works that can be
optioned are broad, and are relevant
to most genres of programming, from
dramas to documentaries. While the
most common use of an option agreement is to secure the exclusive television
rights in a published book or series of
books, options can work equally well to
secure exclusive rights in unpublished
works, blogs, an entire body of work of
a particular artist (for example a painter
or musician), entertainment formats or
an individual’s life story.

The terms of option agreements can
vary greatly, but the general structure
is usually the same. To use a published
book as an example, programmemakers will agree a fixed fee with the
author in return for a fixed period of
exclusivity over the book. During that
period, the producer will usually also be
granted certain limited rights so that
the book may be adapted for television,
for example by the writing of scripts
or treatments, and may be pitched to
prospective commissioners and financiers. This allows the producer to investigate interest in commissioning and
investing in the programme without
having to purchase all rights in the
book from the outset.
If the option period expires without
the producer securing a commission and
finance to produce the programme, both
producer and author are released from
their obligations to each other. The
producer’s loss is limited to the option
fee, and whatever time and money has
continued on page 28

roduction Legal Schedule

Errors and omissions

Producing and exploiting content around the world
can be a risky business. As the articles in this magazine demonstrate, those publishing and disseminating
content can find themselves being sued, for defamation,
copyright infringement or a whole host of other things.
Litigation is rarely not a painful experience, even when
you win. If you lose you’re likely to have to pay potentially huge damages as well as legal costs, you will suffer
reputational damage, and you’re unlikely to be able to
exploit your programme either in the way in which it was
created, or at all.
It is essential therefore that content producers
work towards minimising their legal risk. This normally
involves programme-makers following journalistic
best practice; being assiduous in properly licensing
any third-party works included in the content; seeking
timely, expert legal advice on the content where necessary; and buying insurance to limit financial risk in case
mistakes are made, or the producer faces an opportunistic legal claim.
Errors and Omissions insurance is the name given to
this type of insurance. Such policies protect producers
and distributors of content against being sued for
specific legal causes of action, eg defamation, copyright infringement, misuse of private information and

others. As well as being a sensible option, they are
normally obligatory, as broadcasters and others who
want to license the content in the future will insist on
E&O insurance being in place.
Insurers will carefully consider any application to
purchase E&O insurance. Having assessed what risk
exploitation of the content poses, they will normally
provide a quote, the key elements of which are 1) the
premium – what the applicant must pay upfront for the
policy (premiums normally start from about £5,000);
2) the level of cover (up to as much as £5m); and 3)
the ‘excess’ – the amount the insured must pay in the
event of a claim, before the policy ‘kicks in’. Excesses
normally start from about £10,000 but are dependent
on perceived risk.
Except for the most innocuous content, insurers will
normally require producers to have a suitably qualified
lawyer – a ‘lawyer for content’ – consider and ‘sign off’
on the content as being ‘low risk’. Abbas Media Law
has many years’ experience working with programmemakers, broadcasters and other content producers
considering and ‘signing off’ on content, helping them
to secure E&O insurance at competitive rates. We are
known to all the major media insurers and brokers and
assist clients throughout the process.
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COPYRIGHT & IP RIGHTS

European Parliament
votes for new Copyright
Directive

The Directive is a key part of the
European Commission’s Digital Single
Market strategy and, unsurprisingly,
has been welcomed by the Commission, which described it as a measure
that ‘protects creativity in the digital
n On 26 March, the European Parliaage’ and will ‘strengthen our creative
ment voted in favour of the new Copyindustries’.
right Directive, a contentious legal
Two key features of the legislation
development that will significantly
have, however, proved highly controchange the EU’s copyright regime,
versial.
particularly online.
The effect of Article 11 is to create
The reforms will only take effect
a ‘link tax’, which will compel online
through EU members’ national law, so
platforms to pay news organisations for
once the text of the Directive has been
the use of their content in the form of
published in the Official Journal of the
extracts of text.
EU, member states will then have 24
News aggregators will be
months to transpose the new rules
required to pay the original
into their legislation.
The
publisher for the use of
The
uncertainty
this content, although
surrounding
the
Copyright
there is an exempBrexit
process
Directive appears
tion for ‘legitimate
means it is unclear
private and nonwhether
there
to be a positive
commercial use of
will be a transistep for those in
press publications
tion period during
by individual users’.
which
EU
law
the creative
The effect of Article
would continue to
industries
13 is that the onus will
apply, in which case the
be on internet platforms
UK will have to give effect
to ensure that agreements with
to the Directive, or whether the
rights-holders for the use of their work
UK might leave the EU without a
are in place.
deal and no longer be subject to any
In practice, platforms will either
obligation to implement it.
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Copyright permeates all aspects of television production, providing
copyright owners with certain exclusive rights to do specific acts in
connection with the copyright works that they own. Copyright protects
people’s and companies’ creative endeavours so they can benefit and
profit from their work. A television company making a programme
for broadcast will own copyright in the film it is producing. Copyright
enables the owners to earn money by licensing rights in the programme
to others who wish to exploit it. At the same time, producers need to
ensure that rights in copyright works included within programmes –
so-called ‘underlying rights’, in music, archive, photographs etc – are
properly licensed from whoever owns them, unless they can rely on
one of the statutory defences to copyright infringement, such as fair
dealing. Infringing others’ copyright is likely to result in you being sued
for damages and may mean that your programme can’t be shown. An
understanding of copyright is therefore essential for those working in
television production.

need to agree a licence with rightsholders, or introduce technical measures, such as artificial intelligencebased filtering, which assess content
prior to publication to ensure that
unlicensed content is not published.
The threat of over-blocking as
a result of automatic screening has
seen the measure described by some
as a ‘meme ban’. Google has said that
Article 13 has the potential to ‘change
the web as we know it’.
In spite of these concerns, broadly
the Copyright Directive appears to be
a positive step for those involved in the
creative industries, which are so important economically both in this country
and across the EU, and to signal a shift
in emphasis away from the interests
of the large US-based platforms that
dominate the internet.
Robert Ashcroft, chief executive
of PRS for Music, said the reforms
are ‘about modernising the internet
and it’s a massive step forward for
consumers and creators alike. This is
about creating a fair and functioning
market for creative works of all kinds
on the internet. It’s about making sure
that ordinary people can upload videos

SHIELDS: KNOWN FOR BROWS
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Shields did work with MAC as
part of its Icons collection in 2014,
and states that she has since been
‘investigating and developing potential opportunities to create her own
cosmetics line with an emphasis on
eyebrow-enhancing products’. She
is asking the court to require the
defendants to stop using her name
and selling the product, as well as
seeking damages.
Shields is also suing a number
of major US retailers who stock the
pencil, including Sephora, Nordstrom
and JC Penney.
Charlotte Tilbury has other products with names that could be linked
to other celebrities. Other eyebrow
pencils in the collection include
‘Naomi’ and ‘Grace K’. No others
have as yet resulted in lawsuits.

GRANDE: SUED

and music to platforms like YouTube
without being held liable for copyright
– that responsibility will henceforth be
transferred to the platforms.’
Lead singer of Blondie, Debbie
Harry, backed the reforms, saying the
Copyright Directive would ensure that
‘laws on copyright liability are applied
correctly and consistently, so that useruploaded content services making music
available can no longer ride on the back
of so-called “safe harbour” privileges to
avoid paying fairly for music.’

(US) Brooke Shields sues
Charlotte Tilbury over
eyebrow pencil
n Actress and model Brooke Shields
has launched legal action against
British make-up brand Charlotte
Tilbury and a host of retailers over an
eyebrow pencil named ‘Brooke S’.
The pencil in question is not
endorsed by Shields, whose legal
complaint states that she was neither

(US) Ariana Grande
sued over posting photo
of herself
consulted nor asked permission for the
n Pop star Ariana Grande is facing a
use of what she claims is clearly her
lawsuit over posting photographs of
name. Shields says she only discovered
herself on her Instagram account. The
the product existed when she saw it
photos, of Grande in the street, were
while shopping.
taken by professional photographer
The lawsuit asserts that Shields’
Robert Barbera. They show Grande
eyebrows have been her trademark
carrying a clear bag bearing the name
since the beginning of her career,
of her fourth album Sweetener.
which began with the 1978
The post, containing two
film Pretty Baby. The
photos, was published
The
pencil, the claim says,
on the day of the
copyright
is seeking to capialbum’s
release
talise on her iconic
and
received
in a photograph
brows and attract
over 3 millions
rests with the
customers looking
likes before it
to emulate her
was
removed.
photographer – the
look. Shields is
Barbera
has
creator of the work brought
suing in California
the case
– rather than its
for a violation of
in New York,
her right of publicity,
claiming that Grande
subject
a right which has no
did not seek permisdirect equivalent in the law of
sion to use the photos. He is
England and Wales. Shields claims the
seeking up to $25,000 for the use of
use of her name in this way interferes
each picture.
with her ability to market a make-up
Grande is the latest in a series of
line of her own or to properly endorse
celebrities to be sued over posting
a make-up product.
photos of themselves on social media,
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COPYRIGHT & IP RIGHTS
show had made after O’Brien had
broadcast them; but that they did not
sue over them, understanding that
he had not ‘stolen’ the jokes, just as
O’Brien said he had not ‘stolen’ jokes.
O’Brien added: ‘Two years ago one
of our writers came up with a joke
referencing Kendall Jenner’s ill-fated
Pepsi commercial, and so did 111
Twitter users. This “parallel creation”
of jokes is now so commonplace that
Caroline Moss of CNBC and Melissa
Radzimski of the Huffington Post have
given it a name: “tweet-saming.”’
Kaseberg said he was happy the
case had reached an amicable resolution. The terms of the settlement have
not been made public.

s_bukley / Shutterstock.com

Robert
Alexander
Kaseberg
as reported previously in zoom-in.
brought the case in 2015 over five
Other claims have been brought
jokes from O’Brien’s opening monoagainst Khloe Kardashian, Jennifer
logues on his TBS show Conan,
Lopez, Jessica Simpson, Gigi Hadid
which Kaseberg alleged
and American footballer
were stolen in 2014
Odell Beckham Jr.
and 2015. O’Brien
Many cases have
The case
always
denied
settled, although
highlights
the
the allegation.
the case against
Kaseberg has
Gigi
Hadid
difficulties that can
been a jokeremains active,
arise
when
different
writer
for
with
Hadid
l
a
t
e
n
i
g
ht
seeking
to
content creators create
TV
shows.
defend it.
identical or similar
He alleged the
The
copyjokes
were stolen
right in a photomaterial separately
from his blog and
graph rests with
Twitter account.
the photographer –
The jokes in questhe creator of the work
tion included one about New
– rather than its subject. This
England Patriots quarterback Tom
leads to the somewhat unusual situBrady after he and his team won the
ation of famous people facing copySuper Bowl.
right suits for posting paparazzi shots
Despite settling the case, O’Brien
of themselves. If in doubt, always seek
maintains the jokes were not stolen,
permission for the use of a photoand instead simply the result of
graph. The licensing fee is likely to
different writers happening to make
be less than the cost of defending a
the same joke about matters in the
copyright claim.
news at the same time.
In a column for Variety, O’Brien
(US) Conan O’Brien settles wrote: ‘Different people around the
world come up with the same joke
case over joke
all the time, especially when the
joke is topical.’ He also claimed that
n TV talk-show host Conan O’Brien
having examined Kaseberg’s blog and
has settled a copyright case brought
Twitter account, his writers’ assistant
by a joke writer who claimed O’Brien
had found 15 examples of Kaseberg
had stolen five of his jokes. The case
posting similar jokes to ones O’Brien’s
had been due to go to trial in May.

O’BRIEN: DENIED STEALING JOKES

Fair dealing advice
n Over the last decade, fair dealing rules have been used
with increasing frequency by programme-makers, both in
news programmes when reporting on current events, and
when reviewing or critiquing copyright works that it’s
difficult or impossible to license. In addition, in 2014,
fair dealing rules were extended: there is now a specific
defence when fair dealing with quotations as well as a
defence of ‘fair dealing for the purposes of caricature,
parody or pastiche’. Abbas Media Law’s Nigel Abbas is
one of the country’s most experienced lawyers advising in
this area. He has advised on many hundreds of hours of
programming featuring fair dealing over many years.
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Nigel is the primary author of Channel 4’s Producers
Handbook and one of the primary authors of Channel 4’s
fair dealing guidelines. Nigel updated the guidelines for
Channel 4 in 2015 to incorporate advice and practical
guidance on fair dealing with quotations and for caricature, parody and pastiche. See Channel 4’s guidelines at
www.channel4.com/producers-handbook/c4-guidelines/
fair-dealing-guidelines. Nigel advises many of the leading
content producers working in this area.
If you need any advice on fair dealing, please contact
Abbas Media Law at info@abbasmedialaw.com or visit
our website, abbasmedialaw.com.

The case highlights the difficulties
that can arise when different artists
or content creators create identical
or similar material separately, but in
parallel – a particular issue when the
work in question relates to topical
events. As O’Brien highlighted in his
column, with the proliferation of blogs
and social media, it is now easier than
ever to see examples of two or more
people coming up with the same joke,
line, or other work separately but at
the same or a similar time.

(US) Val Kilmer denies
copying sculpture idea
n Val Kilmer is facing a lawsuit from
sculptor Bale Creek Allen, who claims
the Top Gun and Kiss Kiss Bang Bang
actor copied his idea for a tumbleweed
sculpture.
Allen has been selling tumbleweed sculptures for several years via
galleries in Texas and New Mexico.
He claims that Kilmer contacted him
about buying one of his sculptures,
but in the end the sale did not go
ahead, according to Allen, because
Kilmer said he could not afford it.
However, Allen claims that in 2016
a very similar sculpture was made by
Kilmer in 22-carat gold and sold for
$150,000. Kilmer wrote about his
sculpture on Facebook, posting a

R-IP Grumpy Cat
n Grumpy Cat, possibly the most
famous pussy in the world, has died

peacefully at home in Phoenix,
Arizona, aged 7.
As reported in zoom-in last year, the
owners of the feline with the comically
miserable expression were awarded
$710,000 (£500,000) in damages by a
jury in California following a claim for
copyright and trademark infringement
and breach of contract brought against
coffee company Grenade Beverage. The
company was found to have broken the
terms of an agreement regarding the
use of the cat’s image in its marketing
materials.
Grumpy Cat, originally named
Tardar Sauce by its owner Tabatha
Bundesen, shot to fame online in
2012 when pictures of her scowling
features were posted on Reddit by Ms
Bundesen’s brother. The Grumpy Cat
merchandise empire extends to clothes,
calendars and soft toys, and she also
made TV and film appearances.
Grumpy Cat died in the arms of
her ‘heartbroken’ owner following
complications from a urinary tract
infection. News of her passing was
shared with her 2.7m followers on
Instagram, with her owners stating:
‘Besides being our baby and a cherished
memory of the family, Grumpy Cat
has helped millions of people smile all
around the world – even when times
were tough … Her spirit will continue
to live on through her fans everywhere.’

JStone / Shutterstock.com

Tinseltown / Shutterstock.com
KILMER: SOLD SCULPTURE

picture of himself in front of the work.
The post read: ‘I’m so happy to finally
have [a] place to sell my beloved 22kt
tumbleweed. It’s on display for an
astronomical price I’m slightly embarrassed to say but the darn thing costs a
pretty penny just to make (the foundry
has never been able to bronze anything
remotely this thin but we figured it
out!) it’s for sale as we speak at JUST
ONE EYE on Romaine here in LA. The
shop is the most amazing boutique in
all the land. Don’t forget Christmas is
right around the corner!’
Kilmer has denied any infringement of any copyright held by Allen.
In court documents, Kilmer’s lawyers
argue Allen’s work lacks the ‘requisite originality for copyright protection’. They further accuse Allen of
misusing copyright to file unmeritorious claims, and of using the claim to
harass Kilmer. He is seeking to have
the case thrown out with costs.
Earlier in the proceedings, Allen
had to apply for an extension of time
to serve Kilmer with the lawsuit, but
he was eventually served at a Q&A in
San Diego.

GRUMPY CAT: LATE AND GREAT
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20 QUESTIONS

Chinn up
Simon Chinn, founder
of Red Box Films and
co-founder of Lightbox, is
a double Academy Awardwinning film producer,
responsible for feature documentaries including Man on
Wire and Searching for Sugar
Man. He tells zoom-in what
makes a great doc, and why
you should never ask him to
change a duvet cover

What gets you out of bed in
the morning?
Dogs or small children.
What keeps you awake at
night?
Very little, actually.
What is your favourite
restaurant?
Nobu.
Favourite shop?
Timberland for shoes, Nicole Farhi
for everything else.
Favourite drink?
Talisker. A smoky, single-malt
whisky. Straight up, no ice.
What are you reading at the
moment?
12 Rules for Life: An Antidote to
Chaos by the controversial psychologist Jordan Peterson. He has a
libertarian streak which makes him
appealing to those on the right,
but I think he’s misunderstood.
Favourite TV shows?
OJ: Made in America. The documentary series, not the drama. And
Faking It.
Guilty TV pleasure?
Oh yes, many. The X Factor and
Britain’s Got Talent among others.
Favourite place to have fun?
On a river or a mountain in
Wyoming. It’s a beautiful part of the
world. I’ve been going there since
I was 12 and go back as much as I
possibly can. It’s the real wild west.
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Who gave you your first
career break?
Katie Lander, a producer at Jonathan Ross’s production company
Channel X. She hired me in 1992 as a
runner on Sean’s Show with [the late]
Sean Hughes.
What do you love most about
your job?
No two days are the same. When
it’s going well, it’s the best feeling
in the world and when it’s not, well,
it makes you appreciate even more
those days that are. It’s like fishing, it
wouldn’t be much fun if you caught a
fish on every cast.
Which programme are you
most proud of?
Man on Wire. It’s the first project that
I originated and produced through
my own company. It changed everything for me.
What makes a great
documentary?
In my mind, it’s the same answer as to
what makes a great film. It’s not just
the delivery of a compelling narrative, it’s emotion. Documentaries
can deliver narrative and emotion as
well as, and sometimes better than, a
scripted project.
Feature docs are hugely
popular at the moment. Why
is this and what was the
turning point?
We live in a time when trust in politicians and truth itself is in question. There are so many lies being
peddled that people are turning to
non-fiction. The form has evolved in
a really exciting way and distribution
platforms have a huge appetite for it,
Netflix chief among them.
Biggest TV-related legal pickle
you’ve got yourself into?
There have been many potential
pickles but I’ve had such great
lawyers, Nigel Abbas being one of

them, that I’ve managed to avoid
them. Managing the legals on My
Scientology Movie with Louis Theroux
was pretty breathtaking. It’s more that
they try to tie you up in legal knots
and exhaust your finances, than have
any real follow-through or bite.
Most diva-ish moment you’ve
witnessed working in TV?
I interviewed Samuel L Jackson in
Hollywood for a BBC series. He
insisted on us hiring his regular
hairstylist for $1,000 an hour. They
proceeded to shave his already very
bald head. Then when he sat down
for the interview, he was wearing a
Kangol hat. Classic.
Dream dinner party guests?
Kylie Minogue, Martin Luther King,
Nelson Mandela, David Bowie,
Freddie Mercury and Debbie Harry.
If you could change one thing
about yourself, what would
it be?
To finally conquer my residual shyness.
What is the greatest invention
of all time?
Clingfilm.
Last time you cried?
At the news of the death of my friend
and director of Searching for Sugar Man,
Malik Bendjelloul.
Any pet peeves?
I’m a bit phobic about changing
bedsheets, especially duvet covers. I
just hate it. I’m also really annoyed by
ideological Brexiteers.
What are you working on
right now?
We have half a dozen projects on the
go including a feature with and about
Tina Turner for HBO and a big series
about medical mysteries called Diagnosis for Netflix, based on the New York
Times column of the same name.
Paul Hunwick
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MEDIA HAUNTS: SHEFFIELD

THE MILESTONE: WORTH A JOURNEY

Cool steel

It’s June and the Sheffield Doc/Fest is back with a packed and
exciting schedule. In town and need a quick workout or a
good martini in between your marketplace sessions? Spilt red
wine on your best outfit after a heavy night in the Mercure bar,
or broken a nail? Maybe you just want to let your hair down
with some gay karaoke? Paul Hunwick has the answers in this
essential guide to Sheffield
GYM

A DECENT MARTINI

There’s no need to miss a workout
when you’re away: Pure Gym has
three Sheffield branches. The city
centre one is well equipped, has a
variety of classes and is open 24/7.
Membership is refreshingly contractfree: one-day pass costs £6.99; a threeday pass, £13.99; and a seven-day pass,
£17.99. Work that body and keep your
A-game up throughout the festival.
9-15 Manton Street, S2 4BA
0345 013 3482
puregym.com

A gem of a cocktail bar hidden above
The Great Gatsby. Daisy’s describes
itself as ‘the calm above the storm’
and has the air of a speakeasy. Open
Friday and Saturday 8pm–2am, the
table-service venue is also available
for private hire. Don’t limit yourself
to the excellent martinis: the
Augustus Sours has surprising plum
flavours and the Old Tom Nicol is
good and sharp. The Great Gatsby is
also worth checking out – especially
the Saturday hip-hop brunches,
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which come with bottomless
cocktails.
73-75 Division Street, S1 4GE
0114 273 1050
daisysbar.co.uk

DRY CLEANING
Red wine stain on your best outfit?
The one you were saving for that
meeting? Not a problem. GreenEarth
Dry Cleaning, laundry, ironing, alterations and repairs are all available at
Johnson Cleaners. Speedy Express
Service is available on request.
36 Pinstone Street, S1 2HN
0114 270 1845
johnsoncleaners.com

CURRY
Desperate for dahl, craving kebabs …
then head to Aagrah and you will not
be disappointed. Go for the buffet
(Sunday and Monday only) and treat
yourself to as much as you can eat of
a huge number of delicious Indian
dishes. Dark, cavernous, loud, this
place is fun. Enjoy watching the great
and the good of the docs world gorging

themselves on biryanis, bunas and
naan, all washed down with buckets of
Kingfisher. A zoom-in fave!
1 Leopold Street, S1 2JG
0114 279 5577
aagrah.com

SUNDAY ROAST
Not quite city centre but worth
the journey, The Milestone is a
gastropub that serves a celebrated
Sunday roast in an airy, contemporary setting. Think exposed ceiling
joists and Eames Eiffel chairs. Lunch:
12–3pm Mon–Sat. Dinner: 5-9pm
Mon–Thu, 5-10pm Fri–Sat. Sunday
lunch: 12–6.30pm. Roast beef and all
the trimmings is £15.25.
84 Green Lane, S3 8SE
0114 272 8327
the-milestone.co.uk

FINE DINING

TAMPER SELLERS WHEEL: GOOD COFFEE

GOOD COFFEE
A hip, barista-run café/eatery offering
carefully sourced coffee beans and New
Zealand-style light bites, Tamper
Sellers Wheel serves full-flavoured
coffee and is a great choice for a simple
breakfast, brunch or lunch.
149 Arundel Street, S1 2NU
0114 275 7970
tampercoffee.co.uk

VEGAN EATS
Located in the heart of the city just
around the corner from The Crucible,
Ego serves freshly cooked Mediterranean food, wine and cocktails in
the elegant Winter Gardens. It’s not
exclusively vegetarian but does offer
an extensive vegan menu.
88 Surrey Street, S1 2LH
0114 278 2004
egorestaurants.co.uk

Located in Sheffield’s leafy suburb
Nethergreen, Tom Lawson and Alistair
Myers serve creative, modern, global
cuisine as a fine dining experience.
The two-AA Rosette, Michelin-listed
Rafters delivers the kind of plates you
won’t be able to resist Instagramming.
The food tastes sublime too.
220 Oakbrook Road, S11 7ED
0114 230 4819
raftersrestaurant.co.uk

BIG NIGHT OUT
No trip to Sheffield
without a visit to The
has been a cornerstone
scene in Sheffield since

is complete
Leadmill. It
of the music
the 80s, and

BLOW DRY/MANICURE
They know how to do glam in
Sheffield. Three of the city’s toprated salons are:
Wigs & Warpaint
11 West One Plaza, S1 4JB
0114 270 0336
wigsandwarpaint.com
The Avenue Hair & Skin
195 Glossop Rd, S10 2GW
0114 272 0582
theavenuehairandskin.com

RAFTERS: BEAUTIFUL FOOD

The Style Bar
861 Ecclesall Road, S11 8TH
0114 268 6611
thestylebar.co.uk

THE LEADMILL: A LEGENDARY VENUE

continues to present a provocative
line-up of live events. It also hosts
cinema, comedy and club nights.
6 Leadmill Road, S1 4SE
0114 2727 040
leadmill.co.uk

HOT YOGA
Need that euphoric buzz that only
hot yoga can give? Try Hot Yoga
Sheffield, which has two studios:
one on Commonside and the other
in Edgedale, which also offers aerial
yoga. HYS has more than 20 classes a
week (from early morning to evening)
so there’s likely to be one to suit your
schedule. They promise you will sweat
a lot, ‘Even from your kneecaps.’
26-28 Commonside, S10 1GB
0114 438 2489
3-11 Edgedale Rd, S7 2BQ
0114 221 6551
hotyogasheffield.co.uk

GAY BAR
You don’t need to be gay to have fun in
Dempsey’s, Sheffield’s favourite gay
club. The decor won’t win any design
awards but the music is unashamedly upbeat, the karaoke is fun and
the staff have a reputation for being
friendly. Membership or valid photo
ID required. Dance yourself dizzy.
1 Hereford St, S1 4PR
0114 275 4616
dempseys-sheffield.com
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PRIVACY & DATA PROTECTION
to cause patients distress because it
acknowledged that asking them about
it could have that effect; and that TVP
could have avoided distractions to
hospital staff by ensuring its own staff
were present at all times.
The ICO accepted that filming was
done for journalistic purposes and did
not dispute that there was a public
interest in the subject matter.
It found that the exemption did
not apply, however, because TVP
was still able to make a successful
to comply with data protection law
programme after changing its procebecause the initial filming at Addendures, suggesting compliance with
brooke’s involved the processing of
the Act was not a barrier to its
personal data, which was neither fair
programme-making.
nor lawful in the circumstances.
When considering the penalty it
It considered that patients would
imposed, the ICO took into account
expect filming to be drawn to their
that TVP had destroyed the footage in
attention and would not expect
question, had worked in close liaison
there to be cameras that could not
with the Trust from the outset, and
be turned off; and that the filming
had cooperated with the ICO. The
was unlawful because TVP did not
ICO noted, however, that TVP did not
provide enough information about
undertake a data protection or privacy
it to patients and in some cases
impact assessment prior to filming,
provided inaccurate information.
and did not notify the ICO of the
Data protection legislation includes
matter once patients raised concerns,
a so-called journalism exemption that
which it considered were aggravating
relieves programme-makers of certain
factors in the circumstances.
obligations under data protection law,
In a statement, TVP said: ‘We are
where they can demonstrate filming
disappointed in the outcome of the
is for a journalistic purpose and in
ICO’s decision after we made strong
the public interest, and such obligalegal representations and now will
tions are incompatible with their
be appealing against the deciprogramme-making.
sion.’ Channel 4 issued
TVP had argued that
a statement emphathe exemption applied,
sising the publicand that it could
The decision
interest nature of
not have complied
is
a
reminder
of
the documentary
with the Act
and stating it
in the circumthe importance of
was supportive
stances because,
data
protection
at
of the decision
if it had sought
consent
from
to
appeal.
every stage of the
patients before
While
the
production
process
filming, it could
decision was made
have caused them
under the Data
distress,
distracted
Protection Act 1998,
clinical staff and delayed
which has now been replaced
treatment.
by the Data Protection Act 2018,
The ICO dismissed these arguthe 2018 Act contains equivalent
ments, finding that TVP should
provisions and so the decision is still
have known filming would be likely
a timely reminder of the importance

Since the Human Rights Act 1998 came into force, English law has
developed a legal right to privacy. The courts can and will intervene to
protect privacy rights where they are infringed without justification.
This is commonly referred to as ‘misuse of private information’.
Personal information is also protected by the Data Protection Act, so
journalists and programme-makers need to be aware of, and comply
with, its rules as it applies to them. In this section, we report on some
recent privacy and data protection decisions of note.

Indie fined £120,000 over
hospital filming
n The Information Commissioner’s
Office (ICO) has fined True Vision
Productions (TVP) £120,000 for
filming patients at Addenbrooke’s
Hospital maternity assessment unit
without their explicit consent.
The filming, conducted using
CCTV-style cameras in three rooms of
the hospital in 2017, was for a Channel
4 documentary about still births and
was done with the permission of the
relevant NHS Trust.
TVP staff were not always on site,
no one sought explicit consent from
patients for filming, and the cameras
could not be turned off. TVP did
however put filming notices in the
waiting room and near the cameras,
and left letters on tables in the
waiting room.
One of the filming notes said:
‘No mums or visitors will be filmed
without permission,’ although this
was not the case. The letters did not
say that to avoid being filmed, patients
had to ask to be examined in the one
room that did not have a camera.
In total, almost 2,000 people
were affected by the filming. The
ICO launched an investigation after
several patients at the clinic realised
they had been filmed and complained
to the media.
TVP changed its filming practices
and ultimately created a successful
programme using the alternative
footage.
The ICO found that TVP failed
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of considering data protection at every
stage of the production process.
This decision makes clear that
the stakes can be very high for
programme-makers. Conducting a
detailed privacy impact assessment
and obtaining express consent from
patients before filming in sensitive
situations can be crucial.
Abbas Media Law are experts in all
aspects of data protection and privacy
law and regularly advise broadcasters
and production companies on just
these sorts of matters. AML provides
regular training to production staff on
data protection and privacy matters. If
you are interested in receiving training
or need any advice, please contact
AML at info@abbasmedialaw.com

Court of Appeal upholds
Can’t Pay? judgment
n A Court of Appeal judgment in a
case involving the Channel 5 series
Can’t Pay? We’ll Take it Away! leaves
the position unchanged. As we previously reported, Mr Ali and his wife
Mrs Aslam brought the case over an
episode of the programme, in which
they were shown being evicted from
their home, which was viewed 9.65m
times. The broadcast was found to be
a misuse of their private information,
and they were each awarded £10,000
damages. The judge said he would
have made a higher award had it not
been for short videos of the eviction
posted by the claimants’ landlord on
social media, which were seen by at
most a few hundred people.
The claimants appealed the size of
the damages awards, saying they were
clearly too low because they failed to
bear a reasonable relationship to the
scale and nature of publication and to
the distress caused. Another ground of
appeal was that the judge was wrong
to take into account the social media
videos, and a third that the judge
failed to consider the distress caused to
the claimants by the impact on their

and specific pieces of personal inforchildren, who had been bullied as a
mation that it collects about them,
result of the programme.
through a process which appears to
Channel 5 cross-appealed on
be similar to the right of subject
liability, saying that the judge failed
access under the GDPR.
to give proper weight to its editorial
There will also be a right to delete
discretion, which it said extended to
personal information, which appears
the decision to include the claimants’
to be similar to the ‘right to be
private information in the programme,
forgotten’.
which had been found to be on a topic
The process of amending the
of public interest.
CCPA, which was first
The Court of Appeal
introduced
subject
dismissed
both
The CCPA
to legislative time
appeals. On liability
pressure in 2018,
the court accepted
seems to be
looks set to be a
that the public
a
further
step
lengthy one, with
interest in the
the potential for
programme went
towards protecting
numerous further
beyond the High
the
interests
of
modifications and
Court enforcerefinements.
ment process, also
individuals in the
Unsurprisencompassing debt
era
of
Big
Tech
ingly, that process
and benefits that are
has seen the CCPA
insufficient to cover
become a battleground for
rent, and the consequences
the diverging views of technology
for families. However, the court was
industry interests on the one hand
satisfied that the judge had in mind
and privacy advocates on the other, as
all the relevant principles, such that
to where the balance is to be struck
the appeal court should not interfere.
between the interests of businesses
On damages, while the Court of
and consumers.
Appeal accepted that another judge
Bills to carve out exemptions for
might have given a higher award, it
certain categories of business were
said that as the judge had not made
supported by lobbyists who represent
any fundamental error, the damages
companies such as Facebook, Google,
award should be left unchanged.
Amazon and Apple.
Privacy
advocates
suggested
(US) California moves
industry interests were seeking to
weaken privacy in California by means
towards privacy law
of the amendments.
Mary Stone Ross, who was involved
n California is set to introduce privacy
in drafting the legislation when
legislation in the form of the California
acting as president of Californians for
Consumer Privacy Act of 2018, which
Consumer Privacy, described attempts
may have a similarly wide-ranging
to erode the law as ‘painful’ to watch.
impact to the GDPR.
‘We forced the hand of the legislaThe CCPA became law in Caliture, but now it’s shifted back again,’
fornia on 28 June 2018, and May
she said.
saw the introduction of a second in
One debate that reflects wider
a series of bills to amend the law
concerns in the technology industry is
before enforcement begins on 1
around a provision of the CCPA that
January 2020.
means businesses wouldn’t be able to
The legislation will offer
charge higher prices or offer different
consumers the right to request that
services to customers who opt out of
a business disclose the categories
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PRIVACY & DATA PROTECTION
privacy’ regime that creates separate
cost structures for those who can
afford to subsidise their privacy and
those who cannot.
Whatever the status of the various

amendments, following the introduction of the GDPR, the CCPA seems
to be a further step towards protecting
the interests of individuals in the era
of Big Tech.

lying work being the basis of a television programme at the outset, before
any commission or finance is offered.
been invested in the development. So
There are a number of specific things
far, so straightforward.
to consider in relation to assignment
However, in order to manage the
and licence agreements, depending on
producer’s risk should the programme
the work being optioned. For published
be commissioned and financed, it is
books, for example, there will be the
usual for option agreements to incorpopublication rights to consider, particurate a separate contract agreeing upfront
larly in relation to optioning existing
all the terms that will apply if the
and future books in a series. Also, if the
option is exercised and the programme
programme is a success and the producer
gets made. This usually takes the form
has adapted all published books in the
of an assignment or licence agreement.
series for television, the producer may
This agreement covers all the terms
wish to produce further programmes
and conditions relating to the passage
using the characters and elements of the
of rights in the book in order to allow
books in original episodes that are not
the producer to actually produce the
based on any books, and subsequently
programme, ie what rights the producer
there may be interest in publishing
will hold, in what territory, for how
‘novelisations’ of those
long, what the author will
It
episodes. Authors may
be paid etc.
wish to re-use charWhile it is
is
usual
for
acters from the
possible for an
option agreements
original
series
option agreement
of books in a
not to incorpoto incorporate a
new
spin-off
rate an assignseparate contract
series.
How
ment or licence
these
various
agreement, if
agreeing upfront the
scenarios
fit
a programme
terms that will apply
with the rights
based on the
of the author and
underlying work
if the option is
the publisher of the
is commissioned, the
exercised
optioned books, and the
producer would then
rights of the producer of the
be in the invidious posiprogrammes, requires careful considtion of having to negotiate terms
eration.
for production of the programme with
Assignment and licence agreements
the author after the event. This places
for formats have different issues to
the author in a very strong negotiating
address, such as who owns adaptations
position and the producer in a correof the format created by the licensee, and
spondingly weak position.
the sale of an overseas version back into
So, while it may feel like a lot of
the format’s home territory where the
unnecessary work at the outset, and
commissioning broadcaster or financier
rather like ‘putting the cart before
may require holdbacks or a first option
the horse’, it is almost always in
to acquire rights in that version.
programme-makers’ best interests to
Options over life stories, or life
negotiate all the terms for an under-

rights as they are sometimes referred to,
may not offer producers the same level
of exclusivity as an option over a book
or other copyright work, for instance
if elements of an individual’s life story
are already in the public domain, for
example through court records or newspaper reports. There is no copyright in
facts and individuals cannot use the law
of copyright to prevent others making
programmes about them. The subject of
a programme or film may have a legal
claim in privacy, if his or her privacy is
unwarrantably infringed, or in defamation, if his or her reputation has been
unjustly tarnished, but not copyright.
Consequently, a producer may option
the life rights of an individual but be
unable to prevent another producer
from producing a programme about
that individual.
Nevertheless, there may well be
some benefit to optioning an individual’s life rights. For example, the
producer will usually seek to prevent
that individual from talking about
their life story with any other television
company, so the producer’s programme
will be the only content that features
the main subject. Similarly, if the
option secures the exclusive use of the
individual’s personal photographs and
videos, that brings a unique element
to the producer’s programme. There is
also the commissioning broadcaster to
consider, as they may require that life
rights are secured before they will invest
in the development or production of a
programme, not only to demonstrate
that the producer does have access to the
individual and exclusivity as far as that
is possible, but also to give assurance
that the telling of the individual’s story
won’t result in any legal claim from
the individual, for example a privacy or
defamation claim.

having their data collected or sold.
Privacy advocates have said that,
in stopping businesses from offering
discounts in exchange for personal
data, this will prevent a ‘pay-forcontinued from page 17
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CONTEMPT & REPORTING RESTRICTIONS

The law of contempt makes it a criminal offence for the media
to publish or broadcast comments or information that creates
a substantial risk of serious prejudice to active UK legal
proceedings, in particular criminal proceedings heard before
juries. Penalties for contempt can be serious: fines, even
imprisonment. Many activities are capable of amounting to a
contempt, including: publishing seriously prejudicial material;
obtaining or publishing details of jury deliberations; breaching
reporting restrictions or a specific court order; making payments
to witnesses; filming or recording inside court buildings without
permission; and publishing information obtained from confidential
court documents in both civil and criminal proceedings.

n Former Shameless and Brookside star
Tina Malone has escaped prison with
an eight-month suspended sentence
after she admitted breaching an
injunction that protects the identity
of James Bulger’s killer, Jon Venables.
A worldwide injunction prohibits
the identification of Venables or
Robert Thompson, both of whom
received life sentences in 1993 for
the murder of two-year-old James
Bulger, committed when Venables
and Thompson were both aged 10.
In the latest contempt of court
proceedings relating to the sharing
of information said to be about to
Venables, Malone pleaded guilty and
accepted through her barrister that
she had breached the injunction by
sharing a Facebook post.
The court heard Malone shared a
Facebook message in February 2018,
which was said to include an image of
Venables and his new name.
She told the court she knew Bulger’s killers had been given anonymity
when they were released.
Malone had initially said she had
not been aware she had done anything
wrong.
Her barrister told the court that
she said she had mental health prob-

lems at the time she shared the post,
and was caring for her five-year-old
daughter and elderly mother.
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Tina Malone avoids prison
over Bulger post

He said she understood Venables
had been given anonymity for his
protection, but that there was no vigilantism in her case.
Along with the eight-month
suspended sentence, Malone was
ordered to pay costs of £10,000.
Two other individuals narrowly
avoided jail in February for similar
offences.
Richard McKeag, 28, and Natalie
Barker, 36, admitted breaching the
ban on revealing Venables’ identity by
posting pictures and other details.
The Lord Chief Justice Lord
Burnett and Mr Justice Warby handed
McKeag a 12-month sentence, while
Barker was given eight months, both
suspended for two years.
In separate proceedings, an

MALONE: SWERVED JAIL
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CONTEMPT & REPORTING RESTRICTIONS
application to lift the lifelong
anonymity order by James Bulger’s
father was dismissed earlier this month.
Given that the injunction remains
in force, it seems unlikely that
Malone’s case will be the last arising
from the anonymisation of Britain’s
most notorious child murderers.

n Former English Defence League
leader Tommy Robinson (real name
Stephen Yaxley-Lennon) will face fresh
contempt proceedings after a hearing
before the High Court.
The allegations relate to footage
he broadcast on Facebook Live from
outside a trial at Leeds Crown Court in
May 2018. The video was viewed over
250,000 times. The footage included
filming of those involved in the trial,
and statements by Robinson himself.
The case in question was subject to
reporting restrictions.
Robinson was jailed for 13 months
for contempt, but was released after
only two months when the sentence
was quashed in August 2018, after the
ROBINSON: BACK TO COURT
Court of Appeal decided the correct
reporting, and common law contempt.
process was not followed.
Robinson, who is standing as a candiThe case was referred to the
date for the European Parliament,
Attorney General, who took the view
could face up to two years’ imprisonthat it remained in the public interest
ment if found guilty.
to proceed with the contempt prosSupporters of Robinson
ecution. The court has now
booed and chanted ‘shame
given the go-ahead for
on you’ after the decithe case to proceed.
sion was announced.
The hearing will
Contempt
Outside
court,
take place at the
laws do not just
Robinson claimed
Old Bailey in
the
prosecution
London in July.
apply to mainstream
was
politically
Robinson
media outlets, but to motivated.
is accused of
Those reporting
three
types
everyone, including
trials in the media
of
contempt:
on social media
will be well aware of
breaching
a
the rules of contempt
reporting
restricrelating to criminal trials,
tion, breaching the
and the strict liability it imposes.
statutory rules covering court
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Tommy Robinson to
face fresh contempt
proceedings

One must always take care reporting
ongoing trials, particularly where
reporting restrictions are in place, and
take legal advice as necessary. As this
case reminds us, contempt laws do
not just apply to mainstream media
outlets, but to everyone, including on
social media.

Ukrainian tycoon
finally named in family
abduction case
n A Ukrainian tycoon and former
deputy prime minister of Ukraine,
Sergiy Tigipko, and his daughter
Ganna have been named as the parties
in a Family Court battle.
Father and daughter had fought to

Dmytro Larin / Shutterstock.com
TIGIPKO: REFUSED TO RETURN GRAND-DAUGHTERS

prevent their identities being revealed,
even after (as previously reported in
zoom-in) a judge in London had ruled
that in principle they could be named.
The pair refused to return Ganna
Tigipko’s daughters to their home in
Hampstead, London from Ukraine
after she went on holiday there with
the children in 2017, despite a court
ruling that they must live in the UK.
The father of the two girls at
the centre of the dispute, a dual
UK-Russian national, applied to the
court for permission to identify the
mother and the maternal grandfather,
a Ukrainian businessman.
The application was resisted by the
mother and the maternal grandfather,
who instructed what was described as
‘an army of lawyers’ to fight the case.
It was, however, supported by an
independent court-appointed children’s guardian.
The judge previously criticised
the mother’s ‘highly manipulative
conduct’ in making a ‘furtive flit’
to Ukraine.

finally take place, which it did on 15
Although the judge permitted
April.
identification, permission to appeal
Family court hearings involving
that decision was sought from the
children usually take place in
Court of Appeal.
private, and prohibitions on identiThe Court of the Appeal refused
fication mean that the parties may
permission to appeal, but the mother
not be named.
and maternal grandfaThere
is
renewed
ther then sought to
There
debate
surrounding
redact passages
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media access to and
in the judgreporting of cases in
ment permitdebate surrounding
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ting idenmedia access to and
because the senior
tification,
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responwhich
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reporting of cases in the
sible for them has
was argued
family courts, because the issued draft guidmight be
prejudicial
senior judge responsible ance.
This followed
to any crimfor them has issued
a successful appeal
inal proceedby journalist Louise
ings.
draft guidance
Tickle against a reporting
Their applicarestrictions order relating to
tion was rejected, and
an adoption case.
a further application was made
The terms of the guidance
for permission to the Court of Appeal.
suggest that it will make life easier
The rejection of that application
for the media in reporting on this
meant that publication that identidifficult area.
fied Sergiy and Ganna Tigipko could
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ABOUT ABBAS MEDIA LAW
We are specialists on all
aspects of UK law and
regulation affecting the
television, film, advertising
and publishing industries.
We advise before publication and broadcast, working with
creatives to minimise legal and regulatory risk, and following
publication and broadcast, defending content when it and
its producers come under attack. We work with many of the
country’s leading content producers.
Content Advice
Abbas Media Law boasts some of the most experienced
content advisers in the country. We work on the most
exciting and challenging factual programmes; news; films
and dramas; and all kinds of entertainment and comedy
programmes. Nigel Abbas is the primary author of Channel
4’s Producers’ Handbook, a comprehensive guide to best
practice, regulation and the law as they apply to the making
and broadcasting of programmes.

Training for producers
AML conducts training for those working in television
production. We prepare and deliver bespoke training
programmes for clients, or producers can avail themselves of
AML’s regular training programme.
This year we have conducted a variety of talks for producers
on legal and compliance issues, including data protection,
copyright, true crime, blue-light shows and the many and varied
issues that can arise in access-based programmes.
For further information about the training AML offers, and to find
out more about scheduled talks and masterclasses near you,
email info@abbasmedialaw.com
The Team
Nigel Abbas Founder
Nigel is a barrister with over 20 years’ experience
advising the media and entertainment industries.
Clare Hoban Senior Lawyer
A highly experienced media lawyer, Clare joined AML
in January 2016 after 11 years at the BBC.

Business Affairs & Rights
We advise clients on all aspects of business affairs, chain of
title and rights issues, in connection with the television, film,
advertising and publishing industries. We advise on dealmaking, draft and negotiate all types of agreements, and can
answer all your day-to-day queries. See page 16.

Jenny Spearing Senior Business Affairs Adviser
Jenny is a business affairs expert with nearly 20 years’
experience in television production.

Legal and Regulatory Threats, and Litigation
We regularly represent clients when legal and regulatory
threats are made against programmes and other content,
both before and after publication. We represent clients in
most areas of litigation affecting the media, advising on
strategy, tactics, drafting of pleadings and advocacy.

Lucy Chisholm Batten Trainee Solicitor
Lucy began her training contract in September 2018 having
worked as a Paralegal for Abbas Media Law since 2017.
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Paul Schaefer Lawyer
Paul is an experienced media lawyer, having worked as
in-house counsel for newspapers and broadcasters.

Jan Tomalin Consultant
Over the last 30 years, Jan has advised on an enormous
number of television programmes, across all genres.

