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Introduction 

 

Housing associations are considering tendering for public 

service contracts which are being outsourced by the public 

sector, such as supported people services, due to budget 

cuts and the Big Society agenda. If housing associations 

were able to win these contracts it would be of significant 

benefit, increasing revenues and surpluses and supplying 

communities in need with more services 

 

However, housing associations face a significant barrier to 

tendering for these contracts. In the majority of cases 

winning these contracts would involve the transfer of 

employees from the public sector and the Fair Deal Policy is 

a barrier to housing associations being able to do this.  

 

 

The Fair Deal 

 

The Fair Deal is a non-statutory policy requiring private 

sector organisations to offer broadly comparable pensions 

when employees have been compulsorily transferred under 

TUPE from the public sector. 

 

NB TUPE (Transfer of Undertakings (Protection of 

Employment) Regulations) preserves the employment 

contracts of transferred individuals, largely precluding 

pensions. 

1.0 The Problem 

 The Government’s aim is to increase the provision of public services to 
organisations outside of the public sector. 
 

 In the majority of cases this includes the transfer of public sector staff which 
enforces the private sector organisation to offer broadly comparable pensions, 
generally defined benefit pensions. 

 

 This is seen as a barrier by non-public sector organisations for the following 
main reasons: 

 
i. the employer contributions required to pay for similar levels of defined 
benefit pension liabilities are higher in the private sector (largely due to 
higher discount rates in the public sector) and 
 

ii.  providing defined benefit pensions exposes independent providers to 
particular risks, notably longevity and poor investment performance. 
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2.0 The Solution 

In the Fair Deal consultation the Government makes a number of proposals: 

 

2.1 No Change to the Fair Deal 

Retain the Fair Deal policy in its current form. This would not tackle the 
problem of removing the barriers to the plurality of public service provisions. 
 

2.2 No change to the Fair Deal and Increase Access 

Retain the Fair Deal policy in its current form and increase access to public 
sector pensions. This would ensure that the majority of the risk remained with 
the public sector.  
 
The consultation specifically highlights the Local Government Pension 
Scheme (LGPS) as having offered this in the past. If this was considered 
consideration would have to be given to the erroneous exit charges levied on 
the non-public sector organisations when LGPS contracts end. In extreme 
cases this can mean an organisation having to pay the entire pensions liability 
of eligible pensioners on the retirement of the final worker on the scheme.  

 

3.0 Reforming the Fair Deal 

The consultation stipulates that there are a number of possible reforms to the 

fair deal consultation. These should consider: 

 

 The requirements for future accrual, including: 
 

i.the level of pension provision to be provided  
 

ii. the type of pension to be provided 
 

 The treatment of previously accrued pension benefits. The options for accrued 
benefits on transfer are: 
 

i. to defer the accrued benefits in the original scheme; or 

   ii. to transfer the benefits to the new scheme.  

The statutory minimum requires a CETV (Cash Equivalent Transfer Value) 

which often lowers a past service credit on transfer. The Fair Deal policy 

requires a more generous approach, requiring a day-for-day past service 

credit. 
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4.0 Ending the Fair Deal 

This would mean that employees transferred out of the public sector would be 

subject to TUPE. This would significantly reduce costs for the non-public 

sector organisations but would lead to lower pensions for ex-public sector 

employees. 

5.0 Recommendation 

The National Housing Federation agrees with the consultation’s main point 

that the Fair Deal policy creates a barrier to the provision of public sector 

services by non-public sector organisations.  

 

The Federation is also aware that it would be contentious to suggest a total 

withdrawal of the Fair Deal altogether but that no reform of the Fair Deal would 

retain a situation which is detrimental to the ability of housing association’s to 

expand their business. 

 

The Federation suggests a reform of the fair deal proposal. This would be in 

two parts, dealing with both the accrued benefits and the future accrual: 

 

1) The accrued benefit – this should be deferred by the public sector 
organisation’s pension scheme. 
 

2) Future accrual – any future accrual should be set upon a comparable accrual 
rate to that faced by existing employees of the non-public sector organisation. 

 

The Fair Deal consultation can be found at: 

http://www.hm-

treasury.gov.uk/consult_fair_deal_policy_pensions_publicsector.htm 

 

The consultation runs until 15 June 2011. 
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