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The National Housing Federation represents 1,200 independent, 

not-for-profit housing associations in England and is the voice of 

affordable housing. Our members provide two and a half million 

affordable homes for five million people. 

 

The Federation welcomes the opportunity to respond to the 

Department for Communities and Local Government‟s consultation 

on a new mandatory power of possession for anti-social behaviour. 

1. Introduction 

 

a. Eviction is a necessary power of last resort for social landlords to stop a 

tiny minority of persistently anti-social tenants from ruining the lives of 

their neighbours. Unfortunately, the process of securing possession of a 

property can be bogged down by delays. This problem is recognised by 

the Housing Minister, who writes in the introduction to the consultation, 

“Too often I see the frustration of victims, and landlords and 

Parliamentary colleagues on their behalf, about a possession process 

that is dragging on for many months and sometimes longer.”1 

 

b. The National Housing Federation therefore welcomes attempts by the 

Government to speed up the legal process of eviction in cases where 

serious housing-related anti-social behaviour has already been proven. 

Whether the Minister‟s plan to introduce a new mandatory power of 

possession for anti-social behaviour will be effective in shortcutting what 

has become, in many cases, a tortuous process, will depend on several 

factors, but most crucially the response of the courts, whose decisions, or 

lack of decisiveness, have in too many cases served to prolong the 

suffering of victims. 

 

c. The Federation believes that separate measures, added to the 

consultation following the summer‟s riots, to permit landlords to take into 

account violent disorder outside of the “locality” of the tenant‟s property 

when considering possession proceedings, require further consideration. 

While such a change to the existing discretionary grounds for possession 

for anti-social behaviour would be subject to the legal test of 

“reasonableness”, and we are confident that, if introduced, housing 

associations would continue to view eviction as a last resort, the proposal 

appears to have been conceived more as a narrow response to public 

reaction to August‟s disorder than as a coherent attempt to assist 

landlords in tackling anti-social behaviour, which was the original purpose 

of the exercise. 

 

                                                

 

 
1
 DCLG consultation, A new mandatory power of possession for anti-social behaviour (p.4), 

http://www.communities.gov.uk/documents/housing/pdf/1959275.pdf 

http://www.communities.gov.uk/documents/housing/pdf/1959275.pdf
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d. However, while we believe social landlords should be focused primarily 

on dealing with nuisance behaviour and criminality as it relates to the 

immediate neighbourhood, we recognise there are arguments for 

allowing landlords to seek possession against tenants for anti-social 

behaviour outside the locality in certain circumstances. We therefore 

agree that there is scope to broaden landlords‟ discretionary grounds for 

possession and shall discuss some options later in this response. 

 

2. Key recommendations 

 

a. The Government should introduce the new mandatory power of 

possession for anti-social behaviour. It should also issue clear guidance 

to the courts on the purpose of the legislation. 

 

b. Ministers should commit to reviewing the new power after two years to 

establish the extent of its use and usefulness, and whether further 

guidance or legislation is required. 

 

c. Housing associations should be given flexibility over the process 

governing tenants‟ right to a review of any decision to use the new power 

to seek eviction, in order to prevent delays. 

 

d. Courts must be adequately resourced to ensure bailiffs‟ warrants to 

enforce possession notices can be exercised at an early opportunity after 

a tenant fails to vacate in accordance with an order. 

  

e. The Government should amend the existing discretionary power of 

possession for anti-social behaviour to allow landlords to take into 

account anti-social behaviour or criminal activity outside the locality, 

where it is linked in some way to the landlord, tenancy or community, for 

example where a landlord‟s staff or contractors are being targeted 

beyond the vicinity of the perpetrator‟s dwelling. Further careful 

consideration of these matters would be desirable. 
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3. New mandatory power of possession 

 

a. The vast majority of social tenants are good neighbours who abide by the 

law. When problems do occur, 75% of anti-social behaviour cases are 

resolved through early intervention without the use of any formal tools.2 

That is why possession proceedings for anti-social behaviour are used so 

sparingly. The consultation paper acknowledges this, placing the 3,000 

eviction orders for anti-social behaviour made by the courts against social 

tenants each year in the context of the near four million social households 

in England.3 

 

b. Much of housing associations‟ work is devoted to positive action, 

prevention and early intervention. In a single year, housing associations 

invested more than £90m to tackle crime, create safer and more inclusive 

neighbourhoods, promote cohesion and work, and provide a wide range 

of services, benefiting about 1.7m households.4 Whether providing 

diversionary measures for teenagers, Supporting People services for the 

vulnerable or training and work programmes for the unemployed, housing 

associations will always in the first instance prefer to tackle the issue of 

nuisance behaviour in a positive way. No housing association would 

quarrel with the Housing Minister when he says that eviction should only 

be used as a last resort.5 

 

c. An eviction represents a failed tenancy and costs social landlords 

resources that might otherwise have been directed towards building 

much-needed affordable housing or improving existing stock. The 

consultation cites research from 2005 showing costs for possession 

proceedings averaging up to £9,500, with those for complex cases 

exceeding £20,000,6 in part a reflection of the length of the process. 

 

                                                

 

 

2
 DCLG consultation, A new mandatory power of possession for anti-social behaviour (p.8), 

http://www.communities.gov.uk/documents/housing/pdf/1959275.pdf 

3
 ibid. (p.8) 

4
 (Spending covered financial year 2006/7.) National Housing Federation Neighbourhood Audit 2008, 

www.housing.org.uk/membership/about_our_members/neighbourhood_audit_2011/neighbourhood_audit_2008.aspx 

5
 DCLG consultation, A new mandatory power of possession for anti-social behaviour (p.4), 

http://www.communities.gov.uk/documents/housing/pdf/1959275.pdf 

6
 ibid. (p.9) 

http://www.communities.gov.uk/documents/housing/pdf/1959275.pdf
http://www.housing.org.uk/membership/about_our_members/neighbourhood_audit_2011/neighbourhood_audit_2008.aspx
http://www.communities.gov.uk/documents/housing/pdf/1959275.pdf
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d. Nevertheless, there will be some situations in which the last resort 

becomes a necessity. In many cases this will come to pass after months 

or even years of attempts to bring a halt to sustained anti-social 

behaviour through mediation, verbal and written warnings, injunctions 

and convictions. Once this stage has been reached, and an order 

seeking possession has been lodged with the courts, it is crucial that the 

legal process is responsive and decisive. Unfortunately this is not always 

the case. As the consultation points out, referencing a recent survey of 61 

landlords, it takes on average more than seven months from the date of 

application to the court for a possession order to an outcome.7 The key 

reasons cited for delays include multiple adjournments and difficulties in 

finding court time. Add to that the further waiting caused by the notice 

period to the tenant prior to the application for a possession order and the 

potential for additional delays to acquire a warrant for possession if the 

tenant fails to vacate, and it is clear to see why the process can drag on 

for far longer than it should. 

 

e. While all unnecessary court delays are unfortunate, those affecting anti-

social behaviour cases are unacceptable. The current arrangements do, 

to a certain extent, recognise the importance of a speedy response. One 

example of this is the development, with strong backing from social 

landlords, of the “without notice” anti-social behaviour injunction, which 

can be obtained within a few hours and without the need to provide notice 

to the perpetrator. (Such a power should be retained in the planned 

shake-up of anti-social behaviour tools by the Home Office.) In a similar 

way, it is right that possession should also be obtainable quickly once 

nuisance behaviour has been established. 

 

f. One of the principle causes of delays under the current system is the 

requirement, in some circumstances, to prove anti-social behaviour twice: 

once in order to obtain a conviction or to secure an injunction or premises 

closure order, and then again to obtain a possession order, when a 

landlord must convince a judge that the ground for possession is “made 

out” and the action is “reasonable”. Landlords are of course willing and 

able to show that any eviction proceedings are indeed reasonable. But 

the process of doing so can often resemble a secondary trial, with a 

further review of the facts of the case. This inevitably takes time, and can 

lead to further delays, which can mean further suffering for victims. 

 

                                                

 

 
7
 DCLG consultation, A new mandatory power of possession for anti-social behaviour (p.9), 

http://www.communities.gov.uk/documents/housing/pdf/1959275.pdf 

http://www.communities.gov.uk/documents/housing/pdf/1959275.pdf
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g. The second obstacle is that the way the law has developed has allowed 

perpetrators to complicate the process by claiming their human right to a 

family life would be breached by eviction. The key case was Manchester 

City Council v Pinnock, which established a defence based on 

„proportionality‟.8 That is to say, a defendant may argue that the landlord‟s 

decision to evict was disproportionate to the offence itself. In these 

circumstances, and in contrast to the reasonability test, the onus is on the 

tenant to prove disproportionality. Again, landlords have frequently 

demonstrated that their course of action is indeed proportionate, but often 

at the cost of longer, more complicated and more expensive court 

hearings, and therefore further suffering for victims. 

 

h. This is the backdrop to the Housing Minister‟s plan to speed things up 

with a new mandatory power of possession. In effect, it is an attempt to 

shortcut the process by ensuring that, while a separate court hearing for 

possession may still occur, it would be easier for landlords to secure a 

possession order in cases where certain tests have been met – without 

having to demonstrate all over again that anti-social behaviour has 

indeed occurred. 

 

i. The new power, as envisaged by the consultation paper, could be used 

when one or more of the following tests are met: 

 

- A conviction for a serious housing-related offence 

- A breach of an Injunction for Anti-social Behaviour 

- Closure of premises under a Closure Order. 

 

j. These so-called triggers have been chosen as a way of confirming 

serious, housing-related anti-social behaviour has been proven in an 

attempt to avoid the need for a full review of the facts of the case during a 

possession hearing, which under the current system can become a de 

facto appeal court. The consultation expresses the view that “The court 

would have to grant an order for possession… provided the correct 

procedure had been followed.”9 In other words, there is no 

reasonableness test. 

 

                                                

 

 
8
 Manchester City Council v Pinnock [2010] UKSC 43 

http://www.supremecourt.gov.uk/docs/UKSC_2009_0180_Judgment.pdf 

9
 DCLG consultation, A new mandatory power of possession for anti-social behaviour (p.12), 

http://www.communities.gov.uk/documents/housing/pdf/1959275.pdf 

http://www.supremecourt.gov.uk/docs/UKSC_2009_0180_Judgment.pdf
http://www.communities.gov.uk/documents/housing/pdf/1959275.pdf
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k. The power would not prevent a “proportionality” defence on human rights 

grounds, using Pinnock. However, the Department for Communities and 

Local Government is confident that the transparency of the new power, 

and its triggers, would enable a judge to dismiss such an appeal without 

significant delay. The consultation paper says: “A mandatory power 

should significantly increase the chance that the case can be determined 

quickly in a single hearing.”10 The Federation hopes that the new power 

would indeed be immune from Pinnock and, in the Housing Minister‟s 

words, “offer a way of shortening the possession process in a way that is 

fair to victims and witnesses and is also fair to those at risk of losing their 

home”.11 We would expect landlords to continue to be ready to show, as 

they do currently, that any decision to seek possession is both justified 

and proportionate, and that internal policies have been followed. 

Ultimately, though, the question of whether or not the triggers do create a 

“strong presumption in favour of possession”12 will be in the hands of the 

courts. 

 

l. While we welcome the thrust of the Government‟s proposals, we would 

make the following comments: 

 

m. It is proposed that a perpetrator confronted with the new power should be 

able to request a review of a housing association‟s decision to seek 

possession through its established complaints procedure. While we 

support this right of review we would suggest that, to prevent 

unnecessary delays, an ad hoc appeal – at an appropriate level of 

seniority – should be sufficient. 

 

n. If an outright possession order is given and a tenant fails to vacate in 

accordance with that order, courts must be adequately resourced to 

ensure bailiffs‟ warrants can be exercised at an early opportunity, in order 

to prevent further delays. 

 

o. As we have stated above, it is not clear how the courts would react to a 

new mandatory power and what effect case law would have on its 

reliability. It is also difficult to predict how often they would be used by 

social landlords, which would have to choose between using the existing 

discretionary grounds, which would remain in place, and trying the new 

power. We therefore suggest that the new power, if introduced, should be 

reviewed after an appropriate period of time, say two years. 

 

                                                

 

 
10

 DCLG consultation, A new mandatory power of possession for anti-social behaviour (p.13), 

http://www.communities.gov.uk/documents/housing/pdf/1959275.pdf 

11
 ibid. (p.5) 

12
 ibid. (p.15) 

http://www.communities.gov.uk/documents/housing/pdf/1959275.pdf
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p. The consultation states that the new mandatory power would be 

introduced alongside reforms to the entire range of anti-social behaviour 

powers used by police and landlords following the Home Office 

consultation, More Effective Responses to Anti-social Behaviour,13 to 

which the Federation responded.14 We remain concerned about the 

proposal in that consultation to scrap the Anti-social Behaviour Injunction, 

which is effective and popular with social landlords and their tenants. The 

outcome of that debate will be relevant to this one because breach of an 

anti-social behaviour injunction is one of the proposed triggers for the 

new mandatory power. 

 

q. Despite these concerns and challenges, it should be stressed that the 

Government‟s proposal is to offer the mandatory power as an additional 

option, rather than impose its use on landlords. The circumstances in 

which we envisage the new mandatory power would be used are limited 

to those very serious cases where further delays would extend the misery 

of the victims and risk leaving other tenants with little trust in the system. 

As the consultation makes clear, “We need to give victims and witnesses 

the confidence that their landlords are able to act quickly and decisively 

to protect them.”15 That is why we believe this attempt to provide 

additional flexibility should be welcomed. 

 

4. The ‘riot ground’ 

 

a. The Government‟s proposal to broaden the existing discretionary grounds 

for possession for anti-social behaviour – to extend their reach beyond 

the “locality” of the tenant‟s dwelling – is a direct response to the violence 

and looting that spread across several English cities in August 2011. 

 

b. The plan is to amend Ground 2 for secured tenancies and Ground 14 for 

assured tenancies so that cases of “serious anti-social behaviour and 

criminality” linked to violent disorder anywhere in the UK can be “taken 

into account” by landlords and the courts. 

 

                                                

 

 
13

 Home Office consultation, More Effective Responses to Anti-social Behaviour, 

http://www.homeoffice.gov.uk/publications/consultations/cons-2010-antisocial-behaviour/ 

14
 Federation response to More Effective Responses, http://www.housing.org.uk/policy/housing_management/anti-

social_behaviour.aspx 

15
 DCLG consultation, A new mandatory power of possession for anti-social behaviour (p.10), 

http://www.communities.gov.uk/documents/housing/pdf/1959275.pdf 

http://www.homeoffice.gov.uk/publications/consultations/cons-2010-antisocial-behaviour/
http://www.housing.org.uk/policy/housing_management/anti-social_behaviour.aspx
http://www.housing.org.uk/policy/housing_management/anti-social_behaviour.aspx
http://www.communities.gov.uk/documents/housing/pdf/1959275.pdf
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c. The Housing Minister, setting out the rationale behind the proposal, which 

was tacked on to the mandatory power consultation, wrote: “We know 

that the threat of eviction can act as a powerful driver of improved 

behaviour. It cannot be right for that sanction to apply only to criminal 

behaviour towards neighbours or in the locality of the property as it does 

at the moment. Where a social tenant or a member of their household 

decides to wreak havoc in someone else‟s community, social landlords 

should have the same scope to take action.”16 

 

d. The last-minute expansion of the consultation appears to be at odds with 

the minister‟s introduction to the original proposals, which focused on the 

need to stop anti-social tenants making the lives of their “neighbours” a 

misery. 

 

e. The existing discretionary Grounds have historically been limited to 

addressing nuisance behaviour against “neighbours” of the perpetrator, 

and then, more recently, to any such behaviour in the “locality” of the 

perpetrator‟s dwelling. Enabling landlords to take action against a tenant 

for rioting miles away from his or her neighbourhood would therefore 

represent a significant extension of their powers. 

 

f. There are several issues with the details of the Government‟s approach. 

First, because the amended Grounds would remain discretionary, courts 

would have to be satisfied that it was reasonable for a landlord to evict in 

each case. There is also a risk that the controversial nature of the 

proposals would encourage defendants to challenge the UK-wide 

jurisdiction on proportionality grounds. Given the Housing Minister‟s 

concern about the sluggishness of the legal system in responding to anti-

social behaviour, and his welcome attempts to speed things up with a 

new mandatory power, it is not clear how this new “riot ground” would do 

anything other than create a legal minefield of delays, challenges and 

appeals, with little certainty of the outcome. 

 

g. The small print of the proposal implies that only theft or violence against 

people that occurred “at a scene of violent disorder” within the UK would 

be grounds for eviction. By contrast, the wording appears to suggest that 

violence against property could be grounds for possession whether or not 

it took place at a scene of violent disorder. This suggests a perpetrator 

living in social housing in Cornwall could face eviction action for causing 

damage to a bus shelter in an isolated incident in Manchester. Equally, 

outside the locality, someone convicted of a serious violent assault in an 

incident unrelated to violent disorder would be protected, while someone 

stealing a bottle of water during a riot could be at risk of losing their 

home. 

 

                                                

 

 
16

 Housing Minister Grant Shapps, letter to social landlords, 15 August 2011, 

http://www.communities.gov.uk/documents/housing/pdf/19666871.pdf 

http://www.communities.gov.uk/documents/housing/pdf/19666871.pdf
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h. Any test of reasonableness would presumably have to involve 

consideration of the full facts of the case. For example, whether the 

offence was a one-off incident or reflected a pattern of behaviour, or 

whether other innocent family members would be at risk of losing their 

home if action was taken. We note that having a riot-related offence 

“taken into account” is far from an automatic trigger for eviction 

proceedings, and would be concerned that expectations could develop 

among tenants that anyone who was convicted of riot-related offences 

would be evicted. Clearly this should not be the presumption; otherwise 

the “last resort” would become a first resort, something which 

Government has suggested it does not want. 

 

i. Notwithstanding the Federation‟s concerns about the proposed “riot 

ground”, we believe there is scope to amend the existing discretionary 

grounds to ensure more effective action against anti-social behaviour. 

Under the current legislative framework, where only offending behaviour 

in the locality of the perpetrator‟s dwelling is of material significance, 

lengthy legal arguments can sometimes take place around what 

constitutes “the locality”. Ultimately, it is up to a judge to decide on a 

„common sense‟ basis, but there are circumstances in which the locality 

test in the ground may be considered too restrictive. 

 

j. We believe there are merits to removing references to the locality when it 

comes to offences or behaviour that are related to the housing of the 

tenant and the community but are far enough away from the tenant‟s 

dwelling to introduce uncertainty. Four examples illustrate the challenges 

faced by landlords under the current locality rules. First, a tenant who 

harasses or stalks a landlord‟s employee near that employee‟s home – 

but away from the tenant‟s. Second, where a woman is re-housed several 

miles away from her violent and abusive husband, who then proceeds to 

track her down and harass her, away from the locality of his property. 

Third, where a tenant travels away from his locality to visit the offices of 

his landlord and is aggressive and abusive to tenants from different 

neighbourhoods who are also visiting the office. And fourth, where a 

tenant deals drugs a few streets away from his property. 

 

k. We therefore believe that a limited expansion of the discretionary 

grounds may offer a sensible advance and would be willing to work with 

the Department to study this issue in more detail. 


