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Consultation on draft regulations for introduction of size criteria in the social rented sector: The Housing Benefit (Amendment) Regulations 2012
1. Attached are the draft HB amendment regulations covering the introduction of size criteria into the social rented sector. We intend to lay them in Parliament in June and as you know these Regulations are ‘affirmative’ and so subject to Parliamentary debate in both Houses.
2. These regulations deal with two main changes to Housing Benefit as a result of Section 69 of the Welfare Reform Act 2012, firstly to LHA determinations to introduce uprating by CPI and secondly the introduction of size criteria in the social rented sector for working age claimants.
3. These measures were first announced in the Emergency Budget in June 2010  and an Impact Assessment and Equality Impact Assessment are available on the DWP website. http://www.dwp.gov.uk/policy/welfare-reform/legislation-and-key-documents/welfare-reform-bill-2011/impact-assessments-and-equality/
LHA Determination

4. There are two main changes to the regulations to implement the uprating of LHA by CPI.  Firstly, from 1st January 2013, the current provision to review existing LHA claims on the anniversary date will be abolished and instead, all LHA claims will be reviewed annually on 1st April when the new LHA rates are set.  There will be subsequent amendments to the Decisions and Appeals Regulations to allow for the effective date of a supersession to take place from 1st April or the first Monday of April depending on  whether rent is payable in weekly intervals. Regulation 79 makes similar provision for when up-rating takes effect in the applicable amounts (and there are other provisions allowing the LA to do the claimant’s income calculation using the up-rated DWP benefit figures in advance of their taking effect). This means that there should only be one HB decision and it will take effect on the first Monday of April or 1st April as appropriate.

5. Secondly, they introduce a new maximum rent (LHA) trigger to allow a new determination when the rent changes. This is defined as a change affecting the claimant’s cap rent. It will cover both increases and decreases in the contractual rent and also any changes to the cap rent because of apportionment between joint tenants. 
Size Criteria in the Social Rented Sector

6. The Regulations introduce size criteria for the first time into the social rented sector.  All members of the household (except foster children), whether included in the assessment unit or not, will be taken into account and then size criteria applied to establish whether or not the claimant is under occupying their home and by how many bedrooms. The same size criteria as used for the Local Housing Allowance will be used, this includes a room for a non-resident overnight carer. The shared accommodation rate does not apply. (New Regulation B13(5)).  No definition of a bedroom is included in the Regulations but in general we shall rely on the landlord to advise on the number of bedrooms in a property and this is normally stated on the tenancy agreement.  We shall consider whether any clarification is required in guidance.
7. Where a claimant is deemed to be under occupying, one of two deductions will be applied:

· 14% where under occupying by one bedroom; or

· 25% where under occupying by two or more bedrooms. (New Reg B13(2)).
8. The deduction will apply to the total eligible rent including any eligible service charges. For example a couple living in a three bedroom property with two children aged one and three:

Rent = £60 plus service charges of £20.  £5 of the service charge is ineligible so total eligible rent = £75.  They are deemed to be under occupying by one bedroom so a 14% reduction of £10.50 is applied to the eligible rent of £75 resulting in   Housing Benefit entitlement of £64.50.
9. The deduction applies to working age claimants only, and so whether someone is affected by the application of size criteria in the social rented sector will be linked to the qualifying age for Pension Credit which, for both men and women is linked to women’s State Pension age.
10. Until April 2010, working age included cases where both the claimant (and any partner) was under the age of 60. By 2020, legislation currently provides that the relevant age threshold will be 66 (in line with changes in the State Pension age for women, and entitlement to the guarantee element of State Pension Credit). The Autumn Statement on 29 November 2011 announced the intention to increase this to 67 by 2028.
11. Housing Benefit claims from those claimants who have reached the qualifying age for state pension credit will be unaffected by this measure at the point that the size criteria changes are introduced from 1 April 2013. Couples not affected by this change at the point of introduction will be those where either the claimant or their partner has reached the qualifying age for state pension credit. (New Reg A13(2)(c))
12. There are a number of social sector tenancies/licenses also exempt from application of size criteria:

· ‘Exempt’ supported accommodation (s5(4)(d)) 

· Certain tenancies under old legislation and shared ownership properties (New Reg A13(2)(a));
· Mooring charges and mobile home or caravan site rents (New Reg A13(2)(b));

· Temporary accommodation (New Reg A13(2)(d)).
13. No exemption or account is taken of children whose main residence is elsewhere, as is the case in the private rented sector.

14. There are easements that also currently apply in LHA:

· Protection on death for up to 52 weeks (New Reg 12BA(3))
· 13 week protection where the tenant could previously afford the rent and HB has not been claimed in the last 52 weeks (New Reg 12BA(5)).
15. In cases of joint tenants the eligible rent is apportioned appropriately between the tenants after the percentage reduction has been applied. For example three individuals jointly responsible for rent live in a four bedroom property.  Total eligible rent =£100. A 14% under occupancy reduction is made and then the rent is apportioned £100 -£14, divided by 3 = £28.67.  

16. Apportionment will apply even if the case is made that the under occupation is applicable to one of the other tenants.  For example a four bedroom house is occupied by a single person and a lone parent and her daughter.  The lone parent is the claimant and has an agreed responsibility for half the rent and therefore maintains that she is not under occupying.  Total eligible rent = £65, less the 14% reduction of £9.10 = £55.90 and application of the apportionment of 50% = £27.95 Housing Benefit.






