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1. Introduction 
 

Our guiding light must be the needs and hopes of peoples everywhere…we must aim to perfect the triangle of 
development, freedom and peace.1 

 

In 2016 the world will celebrate the 30th anniversary of the United Nations Declaration on the Right to Development 

(UNDRTD).2 Undoubtedly, by next year a flurry of activity will have arisen around this topic, and the milestone 

anniversary will be commemorated with countless symposia, speeches and newly published books around the world. 

Such heightened interest is desirable. However, inevitably it also draws our attention to the fact that since 1986 the 

United Nations has sought to fully establish this human right, with debatable levels of success.3 

Amidst solemn rhetoric from many relevant stakeholders about the problem of sustained underdevelopment in 

various parts of the world, repeated calls for action have been required on the part of prominent global thought leaders. 

For example, in 2011 on the occasion of the 25th anniversary of the UNDRTD, the UN High Commissioner for Human 

Rights, Ms Navi Pillay issued a clarion call for the world to take practical steps to implement the right of millions of 

children, women and men to enjoy a life of dignity, freedom and equal opportunity, stating: 

 

I am duty-bound to raise this anniversary call. We must end discrimination in the distribution of the benefits of 
development. We must stop the 500,000 preventable deaths of women in childbirth every year. We must free the 
millions of children from hunger in a world of plenty. And we must ensure that people can benefit from their 
country’s natural resources and participate meaningfully in decision-making. These are the kind of issues 
addressed by the Declaration, which calls for equal opportunity and a just social order. … It’s not an act of 
nature that leaves more than one billion people around the world locked in the jaws of poverty. It’s a result of 
the denial of their fundamental human right to development.4 
 

That was three years ago. Sadly, the persistent scepticism about both the practical and legal efficacy of the 

Right to Development (RTD) remains relatively unchanged and human rights activists have not fully embraced this right 

as a practical tool for legal advocacy.5 As far back as 1984, prior to the UNDRTD, it was already argued that the RTD 

debate ‘…marks a crisis in legal theory, because it encompasses a determined attempt to place material content before 

form and yet retain whatever advantages are supposed to attach to the use of legal language.’6   

In this inaugural lecture I contend that the RTD is not optimized today because, as currently interpreted, the 

right prominently suggests external state obligations, particularly on the part of developed countries. Unfortunately, these 

external obligations appear impracticable for many donor countries in relation to developing countries in Africa and 

elsewhere. Notably, the global language of ‘development as a right’ has far outpaced the actual level of currently 

accepted state responsibility in international relations by developed countries, particularly in international economic 

relations and international economic law.7 To achieve practical effectiveness of the RTD in relation to development in 

Africa, a more pragmatic approach needs to be adopted, focusing primarily on the negative legal obligations of states (on 

both sides of the divide) not to inhibit the development of African peoples. I propose this delineation as a well thought 

out solution to the dilemma regarding the implementation of the RTD in Africa, justifying my position by looking at 

Africa’s underdevelopment through the lens of both its historical and current socioeconomic landscape. This idea is not 

particularly novel, but rather seeks to return the RTD discourse to basics by demarcating a more tangible, implementable 

and justiciable legal obligation for duty-bearers which could be an effective tool for tackling underdevelopment in Africa.  

The Right to Development appears to mean many things to many people. Judge Keba M’Baye, a distinguished 

Senegalese jurist, is credited with initiating the discourse on the concept of ‘development’ as a human right in a 1972 

lecture held at the International Institute of Human Rights in Strasbourg, where he asserted that ‘every man has a right to 

live and a right to live better.’8 The developing countries that promoted a right to development at the time referred 

primarily to economic development and sovereignty over natural resources, in essence seeking to re-attempt the push for 

a New International Economic Order (NIEO) movement.9 More recently, Amartya Sen has expressed development as 

‘…a process of expanding the real freedoms that people enjoy.’10 While over the years the concept of development as a 
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right has expanded significantly in scope,11 content and implementation, it remains nebulous in terms of concrete 

entitlements and obligations, justiciability and enforcement. However, leading scholars in this area have sought to bring 

some much-needed clarity to the conceptualization of the RTD as well as to the legal obligations that it carries.12   

The UNDRTD and the RTD it propagates allude to both an individual and a collective right. The actual holders 

of this collective right are ‘the people’, with obligations resting on national governments as well as a duty of international 

cooperation amongst governments.13 In this lecture I will explain how the conceptualization and application of the RTD 

experienced a metamorphosis within the global human rights agenda in the 1990s, when the idea of development changed 

from economic growth to human development.14 While it is important to consider the development of the human being as 

a whole as a priority, conceptual inflation and the need to balance North and South interests have resulted in less clarity. 

The RTD remains controversial to the present day, with debates continuing to rage in academia and policy circles, 

generating copious academic commentary on the nature and extent of the right,15 but limited practical efficacy. The latter 

is due, among other things, to international political posturing in spite of sustained commitment from stakeholders to 

promote this right under the existing UN international law and sustainable development framework. As a result, legal 

analysis of the RTD remains critical because the persisting ambivalence about the nature of the right as well as the duties 

that it confers on individuals, peoples and governments impedes its realization.16 

Remarkably, an element that is scarcely examined in the literature on the RTD is that, prior to the UNDRTD, 

Article 22 of the African Charter on Human and Peoples Rights (African Charter or Banjul Charter) of 1981conferred a 

legally binding right to development on African peoples.17. This Peoples’ Right to Development (PRTD) is currently the 

only explicit hard law dedicated solely to the right to development.18 The relevance of this regional right to analysis of 

the universal RTD lies in its contextual guidance regarding the original intent of the African developing country players 

who initiated this right at the regional level, as well as the continent’s contribution in the area of jurisprudence on the 

PRTD so far. In this lecture I will explore what ‘pragmatic development’ means (or ought to mean) in a contemporary 

African context, and what role international human rights law and development policy can play in helping to solve 

Africa’s chronic underdevelopment in the future. 

With the 2015 deadline for the attainment of the world’s Millennium Development Goals (MDGs) at hand, 

while there has been improvement, the development statistics regarding a large part of Sub-Saharan Africa still contrast 

sharply with the situation in other regions of the world, particularly OECD countries.19 Africa still accounts for less than 

one per cent of global trade.20 Yet, the continent has much to offer the world in terms of its people and resources.21 

Indeed, having condemned Africa to complete darkness merely a decade ago, even The Economist is cautiously 

optimistic about the continent’s economic forecast today.22 As if it has gone full circle from the era of decolonization and 

independence, Africa again seems potentially to be on the cusp of a transformation, with the opportunity of leapfrogging 

over the past mistakes of other regions and learning from their successes in its quest for sustainable development. The 

ongoing discussion on the global post-2015 Development Agenda to succeed the current MDGs is an opportunity for 

Africans to help define what ‘development’ should be in contemporary Africa, and what matters most to the continent’s 

peoples as they strive to break out of poverty and underdevelopment.23 However, the choices that Africans make today 

through their leaders will determine whether the continent will continue in a vicious cycle of underdevelopment or make 

the critical changes needed to enable it to progress. 

This inaugural lecture focuses on the future of the RTD as a legally enforceable right. It is recognized that, as 

currently formulated, the RTD has failed to attain universal consensus on its nature and scope. After a comprehensive 

analysis of the emergence of the RTD, and how the conceptualization of the right has undergone a metamorphosis within 

the international law and development arena, I turn to the historical context of the continent as a backdrop to the right to 

development in its current state in Africa. Then I examine what development as a ‘right’ ought to mean in international 

law and in practice in the contemporary African framework and beyond. Finally, I will introduce ideas for further 

research during my tenure here, focusing on the interrogation of multilateral development partnership agreements by 

West African states as a pilot study for the practical application of the RTD.  
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2. Development as a Right 
 

The milestones in the evolution of the universal Right to Development, and later rights-based development, are well 

demarcated in the literature.24 Generally, the International Bill of Rights comprising the 1948 Universal Declaration of 

Human Rights (UDHR),25 the International Covenant on Civil and Political Rights (ICCPR)26 and the International 

Covenant on Economic, Social and Cultural Rights (ICESCR), both from 1967, are presented as the precursors to the 

RTD.27 Although none of these international instruments expressly mentions the RTD, Article 22 of the UDHR states as 

follows: 

 

Everyone, as a member of society, has the right to social security and is entitled to realization, through 
national effort and international cooperation and in accordance with the organization and resources of each 
State, of the economic, social and cultural rights indispensable for his dignity and the free development of his 
personality.28  
 

 

Furthermore, Article 28 of the UDHR states that: ‘Everyone is entitled to a social and international order in 

which the rights and freedoms set forth in this Declaration can be fully realized.’29 Margot Salomon has noted that the 

RTD derives its ‘intellectual origins and legal claims’30 jointly from Article 28 and Articles 55 and 56 of the United 

Nations Charter.31 It is upon this foundation that the building blocks of the United Nations Declaration on the Right to 

Development, and the RTD that it proclaims, are laid down under international law.  

Originally perceived as a ‘third generation’ or ‘solidarity’ right,32 the RTD was explicitly established by Article 

1(1) of the UNDRTD, which states as follows: ‘The Right to Development is an inalienable human right by virtue of 

which every human person and all peoples are entitled to participate in, contribute to, and enjoy economic, social, cultural 

and political development, in which all human rights and fundamental freedoms can be fully realized.’33 Furthermore, 

Articles 2(3) and 3(3) declare a duty on states to formulate appropriate national development policies, and to cooperate 

with each other in ensuring development and eliminating obstacles to development respectively.34 

It is now generally accepted that these provisions allude to both an individual and a collective right, and that the 

actual holders of this collective right are ‘the people’, with obligations resting on national governments as well as a duty 

of international cooperation amongst governments.35 From the outset, this issue caused tension between developing and 

developed countries over the RTD when the former argued that a collective right to development existed, as opposed to 

the traditional model of human rights, which confers rights on individuals, typically against abuses from their own 

governments.36 Furthermore, the developing countries argued that they (the states) were the right-holders (presumably on 

behalf of their citizens) while developed countries were the duty-bearers under the Declaration.37 These underlying 

tensions, inherited from deep-seated North-South disagreements over the years, have continued to simmer, and long-

standing political posturing has infused both the rhetoric and the practical application of the RTD.38 Within the UN 

system, progress in application of the RTD has been hindered by these political considerations, as developed countries 

have largely continued to refuse interpretations of the UNDRTD that legally require them to give aid to particular 

developing countries, while developing countries continue to clamour for more aid and concessions, a fairer international 

trade climate, access to technology and debt relief from developed counties, contending that they face serious 

developmental challenges as well as a real threat of marginalization in the globalization era.  

 Significantly, in the midst of (or perhaps because of) the political jostling, the conceptualization of 

‘development’ as a universal, inalienable, justiciable right as well as the express definition, scope and delimitation of the 

RTD have both continued to be the subject of much discourse over the years.39 As a result, since its formal initiation in 

the mid-1980s, the RTD has yet to live up to its full potential as a legal tool in the hands of lawyers, human rights 

activists, governments and others. A main reason for this is that the specificity of the right remains unclear, particularly in 
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relation to the duty-bearers and their obligations. Furthermore, lawyers of the positivist school of thought believe that if a 

right is not legally enforceable, it cannot be regarded as a human right, and should only be accorded the status of a social 

aspiration.40 

Although the UNDRTD is a declaratory statement of the UN General Assembly, elements of the RTD have 

subsequently been echoed in various treaties,41 and arguments have been made that the UNDRTD has now attained the 

status of customary international law.42 However, the RTD’s direct justiciability has hardly been tested.43 

Leading commentators have viewed the RTD as a composite right of all universal human rights.44 In fact, 

Judge Bedjaoui famously valorized the right as ‘the alpha and omega of human rights.’45 However, some critics of the 

RTD have not embraced it as a full legal right in itself, claiming it is more of an ‘umbrella’ right covering human rights 

that already exist in legally binding treaties.46 According to Peter Uvin, from its inception, the RTD has fundamentally 

lacked legitimacy.47 He wrote the following about the UNDRTD and the RTD it confers:  

 

This was the kind of rhetorical victory that diplomats cherish: the Third World got its right to development, 
while the First World ensured that the right … was totally non-binding, and that it carried no resource transfer 
obligations ... even in its watered down form, the right to development amounted to a rich country vs. poor 
country debate, as it had been from the beginning … the DRD was politically engineered to be bad law – 
vague, internally contradictory, duplicative of other already codified rights, and devoid of identifiable parties 
bearing clear obligations. … Affirming that all people have the right to development, and that such 
development consists of and is realized through the realization of every existing category of human rights, adds 
nothing to our knowledge. It adds only verbiage.48 

 

Despite Uvin’s extremely cynical viewpoint regarding its origins, the RTD has continued to evolve. When the 

concept was first expressed by developing countries in the early 1970s, ‘development as a right’ emerged in relation to 

economic development and sovereignty over natural resources on the heels of the New International Economic Order 

movement.49 Since then the RTD has broadened far beyond the notion of economic growth to encompass human 

development in its totality and human development practitioners and international human rights advocates, which once 

co-existed in parallel, have begun to intermingle considerably.50 The concept of human development was institutionalized 

by the United Nations Development Programme (UNDP) in 1990, with the launch of its Human Development Reports. 

These reports focus on human well-being, and not economic growth, as the purpose and end of development.51 Today, 

human rights and human development both share a common goal of ‘human freedom’ based on the well-being and 

dignity of human beings everywhere.52 This convergence has been termed a ‘rights-based approach to development’ and 

covers all human rights.53 For instance, according to the UN Office of the High Commissioner for Human Rights: ‘a 

rights-based approach to trade is a conceptual framework for the processes of trade reform that is normatively based on 

international human rights standards and operationally directed to promoting and protecting human rights.’54 

Nevertheless, the unresolved issues around the conceptualization, legality and justiciability of the RTD still persist.  

In 1993, at the Vienna World Conference on Human Rights, the RTD was reaffirmed unanimously.55 The 

conference also resolved some of the main controversies relating to the RTD at the time, and the right was main-streamed 

within the UN human rights system, enjoying a place of prominence on the agenda. Brigitte Hamm has noted that after 

the Vienna World Conference the RTD became part of the mandate of the UN High Commissioner for Human Rights 

(UNHCHR), and has since been a major topic of discussion within the Commission on Human Rights and other UN 

human rights organs.56  

The renewed focus on the RTD then took the form of instituting a follow-up mechanism by the appointment of 

an Independent Expert in 1998 (and  later a High Level Task Force) as well as the establishment of an Open-Ended 

Working Group on the RTD (WG) by the UN Economic and Social Council on the recommendation of the Commission 

on Human Rights.57 The High Level Task Force (HLTF) supporting the WG also articulated the ‘core norms’ of the RTD 

as ‘the right of peoples and individuals to the constant improvement of their well-being and to a national and global 

environment conducive to just, equitable, participatory and human-centred development respectful of all human rights.’58 

Prior to this, the Independent Expert on the RTD at the time, prominent Indian economist Arjun Sengupta, further 
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articulated the RTD in his reports.59 He stipulated four key components of the RTD, stating ‘The human right to 

development is a right to a particular process of development in which all human rights and fundamental freedoms can be 

fully realized.’60 He noted as follows: 

 

The process is not the same thing as the outcome of the process, although in the right to development both the 
process and the outcome of the process are human rights. It is possible for individuals to realize several rights 
separately, such as the right to food, the right to education or the right to housing. It is also possible that these 
rights are realized separately in full accordance with human rights standards, with transparency and 
accountability, in a participatory and non-discriminatory manner, and even with equity and justice. But even 
then, the right to development may not be realized as a process of development if the interrelationships between 
the different rights are not fully taken into account.61 
 

Sengupta expounded on the wording of the UNDRTD,62 and built on the seminal work of Amartya Sen 

theorizing development as freedom.63 Sen views the RTD less as a legal entitlement and sees it more in terms of social 

ethics and public reasoning. He asks why complete feasibility should be a condition of cogency of human rights when the 

main objective of human rights is our working towards expanding both their feasibility and their actual realization. In 

sharing his understanding that some human rights are not yet fully recognized, and may never be fully attainable under 

present global conditions and circumstances, Sen reminds us that this does not negate their being ‘rights.’ He described 

this as follows: 

 

The duty of any third person in support of human rights cannot but be somewhat inexactly perceived, since 
much will depend on what others are doing and what can be effective and how. … Ambiguity of obligation, 
however, whether in law or in ethics, does not indicate that there are no obligations at all … indeed, such 
loosely formulated obligations belong to the important category of duties that Immanuel Kant called 
“imperfect obligations,” to which he attached great importance.64 

 

While the above may give some comfort to proponents of the RTD, Stephen Marks and Bard Andreassen have 

commented on this notion, stating that a human right is still required to create rights and obligations with a sufficient 

degree of justiciability in order to be considered a right properly so called.65 Likewise, Arjun Sengupta has said that, 

while obligations can be fulfilled on the basis of ethics, without legal enforcement, we still need to formulate binding 

legal obligations on the RTD, stating that ‘however long and arduous it may be to reach consensus, it is worth the effort 

to reach such a consensus in order to make the right to development a proper human right, comparable to the other 

internationally accepted human rights.’66 In my opinion, this line of reasoning supports the position that the RTD as it 

currently stands ought to be curtailed into a more practicable legal obligation, which can be effectively implemented. 

  Indeed, in recognition of this need for legal clarity for the RTD, at the direction of the Human Rights Council, 

the WG and the HLTF have undertaken significant work on the legal issues pertaining to an international treaty on the 

RTD in recent years.67 The HLTF was mandated to craft possibly legally binding guidelines which may eventually 

become a treaty on the RTD, paying special attention to criteria for evaluating global partnerships, as identified in 

MDG8, which deals with global partnerships for development.68 Unsurprisingly, the highly political nature of the 

assignment led to a particularly divisive manifestation of the usual political posturing of states.69 More recently, there has 

been a persuasive call for a comprehensive Framework Convention on the RTD as a way of creatively delivering on the 

promises of the RTD while avoiding a political stalemate, but this solution is still being debated in academic circles.70 

However, the other side of the coin is that the adoption of a legally binding treaty for the RTD carries the risk of 

perpetrating the political deadlock whereby states refuse to ratify or implement such a treaty. As a result, the underlying 

structural issues pertaining to the difficulties of implementing a legally binding obligation on the RTD are not resolved. 

Therefore, my argument is that a more pragmatic approach to utilizing the RTD in a focused and effective 

manner, which entails delimiting the external legal obligation of the duty-bearer under the UNDRTD, would be useful 

and possible.71 As currently defined the RTD implies both internal and external state obligations. However, more 

attention is given to the external obligations particularly on the part of developed countries, because the global rhetoric of 
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development as a right has far outpaced the reality of currently accepted levels of state responsibility in international 

relations. As a result, particularly within the ambit of international economic law, states are unwilling to bear any legal 

obligations with positive financial obligations linked to the implementation of the RTD.   

However, Thomas Pogge and Margot Salomon have argued that states are obliged to desist from imposing and 

perpetrating an ‘unjust global institutional order.’72 In addition, Salomon augmented her theory by stating that, because of 

the existing asymmetry of the global system, states have ‘an obligation to remedy that violation and prevent its 

continuation.’73 These two theories, in general, lack specificity, and therefore, have limited practicability.  

Arjun Sengupta has stated that the RTD requires both negative (prevention) and positive (promotion or 

protection) actions.74 I propose that in the short-to-medium term the RTD be implemented as a negative external 

obligation, with its scope delimited to preventive obligations that are legally enforceable. For instance, an obligation for 

developed states not to impose unfair trade agreements on developing states, and for developing states not to enter into 

such agreements, which are detrimental to and adversely affect the lives of their citizens.75 This proposition is realistic, in 

light of the history and score card of the RTD over the last three decades, and is likely to give the RTD some much-

needed traction if legally adjudicated by individuals and peoples across the world. 

 Perhaps the most convincing arguments in support of this lecture’s proposition for the application of a 

delimited scope of the RTD come from David Beetham, when he questioned the ‘inflationary tendencies’ of the RTD.76 

Beetham sees the dangers of conceptual inflation or ‘terminology creep’ to which the RTD seems to be intrinsically 

prone, particularly under the pressure of attempting to achieve political consensus. In identifying the current over-

emphasis on the non-economic dimensions of development, as seen in the definitions of thought leaders in this area,77 

Beetham has suggested that this over-emphasis hinders our ability to decipher when the RTD has been infringed upon by 

international economic agreements or domestic policies.78 He supports the claim that the RTD has experienced a 

metamorphosis since the 1990s with the advent of human development, and prefers to narrow the definition of the RTD 

to a minimum core meaning, which is clearly distinct from other human rights. Finally, Beetham finds the idea of 

concentrating on the original RTD concept floated by developing countries in the 1970s, promoting individuals’ and 

people’s right to economic development, appealing.79  

I contend that the economic aspects of the RTD do appear to have been de-emphasized in recent years, yet 

these economic rights are essential for the attainment of human development and are, indeed, a prerequisite to breaking 

the current cycle of poverty and underdevelopment within the unjust global order.80 I therefore align with Obiora when 

he argues as follows: 

 

… the United Nations Development Program has correctly conceived of development in terms of “human 
development.” It has in turn viewed the concept of human development itself as denoting the creation of “an 
environment in which people can develop their full potential and lead productive, creative lives in accord with 
their needs and interests.” If this is what development means or ought to mean in our time, then the RTD 
should in turn mean the right to that kind of development; the right to the creation of the stated type of 
environment. … this can be viewed as encompassing three main aspects: the right to the means of creating that 
environment, the right to a process of creating that environment, and the right to the benefits that flow from the 
creation of such an environment.81 

 

Thus, my proposition is not to pursue economic rights to the neglect or detriment of other human rights, but rather to 

ensure that this important economic element of development as a human right, and what it connotes in the current global 

order, receives adequate attention in international human rights law, and from states. Affirming the right to development 

of individuals and peoples as the right to an enabling environment for development that is ‘equitable, sustainable, 

participatory and in accordance with the full range of human rights and fundamental freedoms,’ Flavia Piovesan has 

noted that such a development-enabling environment must be free from structural and unfair obstacles to development 

domestically as well as globally.82  

 In summary, the RTD has certainly succeeded in deepening the conversation on development as a right. In spite 

of its shortcomings, the RTD has brought important innovations to the universal human rights framework. It underlined 
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the idea of collective rights (rights of peoples) at a universal level, where that concept was previously relatively unknown 

and unaccepted and the dominant ideology of a right-holder was an individual. The RTD also echoes Article 28 of the 

UDHR in seeking international cooperation among states.83 It recognizes ‘the structure and operation of the international 

economic system as essential determinants of development.’84  

It has been demonstrated above how the RTD underwent a transformation from an economic right to a 

comprehensive human-centred process in the 1990s with the advent of human development. Nevertheless, tensions 

between near parallel areas of international law are still very much in evidence. As Olivier De Schutter has observed: 

‘The current system of global governance is fragmented among different and sometimes conflicting regimes that result in 

an imbalance between states’ obligations under trade and investment agreements on the one hand, and human rights 

treaties on the other hand.’85 Nevertheless, there has been some traction, as rights-based development continues to 

penetrate into more areas of international human rights law. However, the desirability or otherwise of the incursion of 

rights-based development into international law remains debatable. Therefore, international lawyers are correct to remain 

concerned about the legality, efficacy and justiciability of the RTD for its continued relevance and effectiveness in 

international law over time.  

Before proceeding to discuss the right to development in Africa under the African Charter of Human and 

Peoples’ Rights of 1981, I will give a succinct overview of the continent’s socio-economic history to add some context to 

my thesis. I argue that Africa’s historical development patterns, and the continent’s position in the current international 

order lend strong credence to the need for a pragmatic delimitation of the scope of the RTD in order to progress on a 

trajectory that would aid the attainment of the desired development outcome. 
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3. Africa’s Journey into the New World Order 
 

A man who does not know where the rain began to beat him cannot say  
where he dried his body. - Igbo proverb  

 
An awareness of one’s own cultural identity and past is a fundamental condition for sustainable autonomous 
development. - HRH Prince Claus86 

 

Chinua Achebe, one of Nigeria’s most notable literary icons, spent much of his life advocating through his writings the 

need for us to look back in history in an attempt to identify where we went wrong as a nation, and in a wider sense as a 

continent.  Metaphorically speaking, he repeatedly stated that: ‘we must know where the rain started beating us.’87 It is 

only through balanced knowledge and appreciation of Africa’s past that we might know who we are, and only then might 

we fully understand where we ought to be going and how to get there. This section focuses specifically on the history of 

West Africa, in light of the orientation of the research proposition that I will present towards the end of this inaugural 

lecture. The overview below helps us place Africa’s underdevelopment in context and, perhaps, shed some light on what 

African peoples consider to be their development priorities in contemporary times.   

 Much has been written over the years about the history of the continent of Africa before the advent of the slave 

trade, on the effects of the slavery era as well as on colonialism. Nevertheless, in the context of the RTD it is important to 

properly frame the discourse by providing a concise overview of West African history, as a case in point for the rest of 

the continent.88    

That there were thriving societies with rich cultures on the continent of Africa before the advent of slavery in 

1444 AD89 is not in question.90 It would be most interesting to attempt to envisage what the uninterrupted evolution of 

West African societies, devoid of the dual shocks of slavery and colonialism, would have developed into by the present 

time.  However, since we will never know what might have been, we should at least understand what was.   

Although slavery and trade in slaves already existed actively around parts of Africa, commercial scale trade in 

West African slaves developed in the 15th century, due to forces of demand and supply emanating from Europe. 

However, European merchants were not alone in their culpability. They did not go inland to carry out kidnapping raids by 

themselves, but remained on the coast. The raids were carried out by African middlemen who hunted down their weaker 

brothers and sisters like animals and sold them into slavery in exchange for hard liquor, arms, cowries, iron bars, 

European clothes and beads.91 For the next 389 years this human exploitation continued spreading across continents into 

a lucrative, multifaceted international trade until 1833, when the slave trade era ended.92 

 The colonial era that followed centred on political and economic power with an unabated monopolistic 

international trade system and grossly unfair terms of trade. The Berlin Conference of 1884 divided the continent into 

pieces of cake shared among the colonial powers, and each power assumed exclusive political and economic control of its 

allotted territories without any consultation whatsoever with, or the consent of, the indigenous population.93 Therefore, 

terms of governance and trade continued to be imposed on the colonies by the colonial powers. Again, a particular class 

of African elite was culpable and benefitted from this societal order. However, towards the end of the 19th century, as 

more Africans began to acquire western education and to imbibe diverse world knowledge, they began to challenge the 

status quo and agitate for the right to participate in the discussion around the governance of their own affairs.94  

 The melting pot was the 1940s. As young, educated Africans grew into a dynamic force on the continent and 

around the world, significant events such as the spread of communist ideology and a second world war altered the 

configuration of the global landscape. In the aftermath of World War II, the United Nations Charter was signed in San 

Francisco at the conclusion of the UN Conference on International Organization.95 In its preamble, the Charter refers to 

reaffirming ‘faith in fundamental human rights, in the dignity and worth of the human person, in the equal rights of men 

and women and of nations large and small…. (and promoting) social progress and better standards of life in larger 

freedom.’ States were attempting to recreate a world order that was to ensure peaceful coexistence for all. In the 

preceding year, the primary global players had already gathered at Bretton Woods to create a new financial system for the 
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world. 96 The debate about the place for ‘development issues’ within the context of the current international economic 

order can be traced to the initial conception of these Bretton Woods institutions and the multilateral trading system.97 As 

Christine Lagarde so elegantly put it in her recent Richard Dimbleby lecture: 

….1944. In the summer of that year, the eminent economist, John Maynard Keynes, and a delegation of 
British officials, embarked on a fateful journey across the Atlantic. The crossing was risky—the world was 
still at war and enemy ships still prowled the waters. Keynes himself was in poor health. But he had an 
appointment with destiny—and he was not going to miss it. The destination was the small town of Bretton 
Woods in the hills of New Hampshire, in the northeastern United States. His purpose was to meet with his 
counterparts from other countries. Their plan was nothing less than the reconstruction of the global economic 
order. The 44 nations gathering at Bretton Woods were determined to set a new course—based on mutual 
trust and cooperation, on the principle that peace and prosperity flow from the font of cooperation, on the 
belief that the broad global interest trumps narrow self-interest.    
This was the original multilateral moment—70 years ago. It gave birth to the United Nations, the World Bank, 
and the IMF—the institution that I am proud to lead. The world we inherited was forged by these visionary 
gentlemen—Lord Keynes and his generation. They raised the phoenix of peace and prosperity from the ashes 
of anguish and antagonism. We owe them a huge debt of gratitude.98 
 

What Ms Lagarde omitted to mention was that, during the same period, open, free and non-discriminatory trade 

was also being promoted in earnest to forge good relations between states and create a conducive environment for world 

peace.99 However, the liberalization of world trade that had originally been billed for agreement at that very conference 

was effectively side-lined at the time.100 This exclusion of the global trade agenda was mainly due to growing resistance 

to the initiative from within the British government. Factions within that government resisted the idea of reducing trade 

barriers because of the imperial preference system already in existence for British colonies. Furthermore, fearing foreign 

competition in agriculture, proponents of the discretionary use of quantitative restrictions were extremely vocal in their 

opinions at the time. Thus, the pre-independence trading patterns of many developing countries (former colonies) were 

perpetuated, the most common feature being continued over-reliance on their former colonialists as principal trading 

partners.101  

Still, championed by the secretary to the US Department of State, Cordell Hull, the United States proposed the 

formation of an International Trade Organization (ITO).102 The vision for the ITO was ambitious. It was meant to be a 

comprehensive charter including provisions on important areas, such as competition policy, labour standards, investment 

guidelines and rules on economic development.103 The Chair of the International Trade Conference, American economist 

Clair Wilcox, was quoted by William Diebold as stating: 

 

If the peoples who now depend upon relief are soon to become self-supporting, if those who now must borrow 
are eventually to repay, if currencies are permanently to be stabilized, if workers on farms and in factories are 
to enjoy the highest possible levels of real income, if standards of nutrition and health are to be raised, if 
cultural interchange is to bear fruit in daily life, the world must be freed, in large measure, of the barriers that 
now obstruct the flow of goods and services.104 
 

A good number of developing countries were enthusiastic about the ITO,105 but in the end the US Congress 

withheld ratification of the Havana Charter because of concerns from its own domestic constituents, and the ITO was 

stillborn.106 Instead, the 1947 Protocol of Provisional Application stipulating the interim operation of the General 

Agreement on Tariffs and Trade (GATT), precursor to the World Trade Organization (WTO), remained the custodian and 

enforcer of ‘free and fair’ international trade rules for nearly 50 years.107   

Starting with Ghana in 1957, at independence, African developing countries assumed all pre-existing 

international obligations entered into on their behalf before independence, thus perpetrating existing trade patterns.108 

Yet, from decolonialization to independence and its immediate aftermath, Africa’s founding fathers appeared to have 

clear visions and ideology for their countries’ development.109 As more former African colonies gained their 

independence in the 1950s and 1960s, they joined the ranks of other developing countries at the UN clamouring for 

growth and change, and helped ensure that developing countries had a numerical majority at UN General Assembly 

meetings. In an attempt to grow their own economies and attain economic development, many of them implemented 

import substitution regimes,110 which reflected the popular ideology of the day.111 In support of this development quest, 
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the 1960s were designated as the first UN Decade for Development. In addition, in 1964 the United Nations Conference 

on Trade and Development (UNCTAD) was established to promote the integration of developing countries into the world 

economy in a ‘development-friendly’ manner and in1967 the International Covenant on Civil and Political Rights 

(ICCPR)112 and the International Covenant on Economic, Social and Cultural Rights (ICESCR) both came into force.113 

In the 1970s, these young developing countries collectively called for a New International Economic Order 

(NIEO)114 in an attempt to realign the balance of world trade rules in their favour.115 The objective of the NIEO was 

three-fold: first, to eliminate the economic dependence of developing countries on industrialized country patronage; 

second, to promote the accelerated development of the economies of developing countries based on the principle of self-

reliance (by means of import substitution) and third, to introduce appropriate institutional changes for the global 

management of world resources in the interest of mankind as a whole.116  

In Africa, critics argued that the NIEO was not fully representative of the interests of the continent’s producers 

and exporters.117 The Lagos Plan of Action for the Economic Development of Africa, 1980–2000 (LPA), adopted in 1980 

by the now defunct Organization of African Unity (OAU),118 noted in its preamble that the effect of unfulfilled promises 

of global development strategies has been more sharply felt in Africa than in the other continents of the world. Indeed, 

rather than resulting in an improvement in the economic situation of the continent, successive strategies have caused it to 

stagnate and become more susceptible than other regions to the economic and social crises suffered by the industrialized 

countries.119 In fact, the NIEO did not yield the desired results for Africa because many African countries are import 

dependent, while developing countries with more open trade policies recorded greater levels of success in international 

trade.120 The 1970s and 1980s saw rapid changes in world geopolitics, with the Cold War at play before its eventual 

demise.121  

Despite the fact that both decades were designated as the second and third UN Development Decades 

respectively, the UN’s international development strategy had not yet proven effective in reducing suffering for the one 

billon poorest people in the world, millions of who lived in Africa at the time.122 The 1990s saw many African countries 

groan under the weight of Structural Adjustment Programmes (SAPs) propagated by the Washington Consensus and neo-

liberalists.123 Globalization became unpopular because it was blamed for the growing inequity between as well as within 

countries.124 Indeed, with the advent of globalization, it became clear that African countries could not develop along the 

same economic patterns as industrialized countries had. That era has passed. Globalization implies the integration of 

countries into the world economy through increased trade, investment, short-term capital flows and international 

migration of skilled and unskilled labour. It is widely believed that this process is associated with faster economic 

growth, higher standards of living, and expanding opportunities for technological development and cultural advancement 

for participating countries. However, there have clearly been losers in the globalization experiment.125 Furthermore, it is 

now well-established that there is a clear link between the international trading system and the enjoyment of human rights 

of peoples, because economic growth through globalization and trade liberalization may increase the supply of resources 

required for the furtherance of all human rights, thus leading to development. However, as Africa has experienced first-

hand, the positive dividends of globalization are far from automatic.126 Flavia Piovesan has concluded that ‘the right to 

development demands a form of globalization that is both ethical and sympathetic.’127   

At the turn of the century, across the continent, prominent African leaders called for an African Renaissance, 

which materialized as the New Partnership for Africa’s Development (NEPAD), a vision and strategic framework for 

Africa’s renewal, presented through the auspices of the OAU/AU, along with its peer review mechanism.128 The 

Millennium Development Goals (MDGs) were another set of development commitments which African countries 

adopted, along with the rest of the world, and the region saw some progress in crucial development areas such as poverty 

eradication and education, especially in Sub-Saharan Africa, the world’s least-developed region.129 In particular, MDG8, 

which seeks to develop a global partnership for development, feeds into the ongoing discourse on international 

cooperation and the RTD pertaining to all human rights, including challenges relating to development within the global 

economic order.130 
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The African development experiment is a fascinating, yet tragic one. The unique combination of its antecedents 

gives the continent a peculiar position in the world. Nevertheless, it is far too simplistic to blame select historical events 

for the continent’s current predicament. Africa’s problems are complex.131 When analysed through the prism of the 

current international legal order as it has evolved from around the end of World War II, juxtaposed beside Africa’s 

development trajectory from decolonization till the present, we gain a clearer understanding of how some international 

legal frameworks contribute to the cycle of underdevelopment and poverty in Africa. According to the UN High 

Commisioner for Human Rights,  

 

Today, the ideological edifices of the dominant economic models of the nineteenth and twentieth centuries are 
crumbling under the weight of the realities of the twenty-first. Growing inequalities, global poverty, systemic 
deprivation, hunger, unemployment, environmental degradation and social unrest raise human rights 
imperatives that cannot be deferred to the invisible hand of the market, the pilfering hand of the greedy few or 
the repressive hand of autocratic regimes…people are demanding a human rights-based approach to economic 
policy and development, with the right to development at its centre.132 
 

Africans are struggling for their development, but it is not an easy task. It is, perhaps, for this reason that 

Upendra Baxi has stated categorically that any effort to assert or progress the RTD legal discourse too often ‘presents an 

irritating moral nuisance’ to ascendant global neo-liberalism.133 Therefore, Africans urgently need a more pragmatic 

approach to the solution of the current cycle of underdevelopment, domestically and regionally, as well as utilizing 

international law. In the international human rights arena, as the rhetoric of the past three decades has shown, positive 

legal obligations to force developed countries to provide Africa with aid will never work. Conceptual inflation or 

terminology creep has overreached and is not practicable. While some have called for the abolition of the RTD or have 

simply ignored it, others have conscientiously lobbied for a legally binding framework convention; but the political 

landmines are deep-seated and extensive. However, a negative obligation not to hinder Africa’s development could be 

acceptable, and is already implied within the RTD architecture. 

A narrower but clearer definition of states’ obligations with respect to RTD would also contribute to more 

effective enforcement of the RTD on a global level. Regional jurisprudence related to the RTD in Africa can inform the 

debate of what enforcement of the universal RTD on the international level can and should look like. 
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4. The Peoples’ Right to Development in Africa 
 

In 1981, the African Charter on Human and Peoples’ Rights (African Charter, also known as the Banjul Charter) was 

adopted by all African states to promote and protect the human rights and basic freedoms of Africans across the 

continent.134 The African Charter was drafted with the intention of reflecting African traditions and values, and a 

uniquely African conceptualization of human rights.135 Based on the wordings of the African Charter and the duties it 

imposed on states as well as individuals, at least on paper, the African system became an example of a human rights 

regime that is more duty-oriented, particularly on individuals, than the universal human rights system.136 Significantly, 

the Charter went further than the universal human rights framework of the day, as well as beyond both the European and 

American regional human rights systems, by pioneering the introduction of the first legally binding article expressly 

conferring an individual and collective right to development.137   

 Article 22(1) of the African Charter provides that: ‘All peoples shall have the right to their economic, social 

and cultural development with due regard to their freedom and identity and in the equal enjoyment of the common 

heritage of mankind.’ Article 22(2) complements this position by presenting the duty of states, individually or 

collectively, to ensure the exercise of the right to development.138 In Article 22, the drafters of the Charter appear to draw 

from both Article 22 of the Universal Declaration of Human Rights of 1948 (UDHR)139 and Article 1(1) of the 

International Covenant on Economic, Social and Cultural Rights (ICESCR)140 in an attempt to convey a comprehensive 

right, with an attendant duty. 

However, although the ‘Peoples’ Right to Development’ (PRTD) had been long anticipated by African human 

rights activists since the 1960 and 1970s, the volume of advocacy on Article 22 of the African Charter has been far less 

than expected. Out of over 220 Communications submitted to the African Commission on Human and Peoples’ Rights 

(the African Commission) since its inauguration in 1987,141 only a total of seven have expressly relied on Article 22 in 

their claims. The first of these claims was submitted in 1994 against the government of Zimbabwe, but was later 

withdrawn.142 Furthermore, of these seven Communications, only four were decided on the basis of the merits of the 

case.143  

As a result, the African Commission has had only a handful of opportunities to make pronouncements on the 

PRTD. For example, the African Commission was deprived of an important opportunity to make an express 

pronouncement on Article 22 in its landmark decision involving the Nigerian government in 2001, Social and Economic 

Rights Action Centre (SERAC) v Nigeria (Ogoni case),144 when it made a number of important development-related 

pronouncements on the African Charter. In that case, SERAC alleged that the (then) military government of Nigeria had 

been directly involved in oil production through the state oil company, the Nigerian National Petroleum Company 

(NNPC), the majority shareholder in a consortium with Shell Petroleum Development Corporation (SPDC), and that 

these operations caused environmental degradation and health problems resulting from the contamination of the 

environment among the Ogoni People of Southern Nigeria. In finding the Nigerian government to be in violation of, inter 

alia, Articles 21 and 24 of the African Charter, the African Commission stated that: 

 

45. Firstly, the obligation to respect entails that the state should refrain from interfering in the enjoyment of all 
fundamental rights; it should respect right-holders, their freedoms, autonomy, resources, and liberty of their 
action. With respect to socio-economic rights, this means that the state is obliged to respect the free use of 
resources owned or at the disposal of the individual alone or in any form of association with others, including 
the household or the family, for the purpose of rights-related needs. And with regard to a collective group, the 
resources belonging to it should be respected, as it has to use the same resources to satisfy its needs. 
 
46. At a secondary level, the State is obliged to protect right-holders against other subjects by legislation and 
provision of effective remedies. This obligation requires the State to take measures to protect beneficiaries of 
the protected rights against political, economic and social interferences. Protection generally entails the 
creation and maintenance of an atmosphere or framework by an effective interplay of laws and regulations so 
that individuals will be able to freely realize their rights and freedoms. This is very much intertwined with the 
tertiary obligation of the State to promote the enjoyment of all human rights. The State should make sure that 
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individuals are able to exercise their rights and freedoms, for example, by promoting tolerance, raising 
awareness, and even building Infrastructures. 

 

The Commission went on to state that the last layer of obligation requires the state to fulfil the rights and freedoms it 

freely undertook under the various human rights regimes by actively deploying the state machinery towards the practical 

realization of such rights.145  

The first two Communications in which Article 22 was directly raised and recommendations were given, based 

on the merits of the case, were delivered by the African Commission in 2003. Association pour la sauvegarde de la paix 

au Burundi v Kenya, Uganda, Rwanda, Tanzania, Zaire (DRC), Zambia146 was initiated in 1996 by a non-profit 

organization based in Belgium. The case was brought against all of Burundi’s neighbours, comprising the countries in the 

Great Lakes region of Africa (Tanzania, Kenya, Uganda, Rwanda, Zaire (now Democratic Republic of Congo), Ethiopia, 

and Zambia), challenging an embargo imposed by them on Burundi. The embargo was instituted by a resolution adopted 

in July 1996 at the Great Lakes Summit following the unconstitutional change of government in Burundi after the 

overthrow of the country’s democratically elected government and the installation of a government led by a retired 

military ruler, with the support of the country’s military. The resolution was later supported by the UN Security Council 

and by the Organization of African Unity (OAU). The claimant relied on, inter alia, Article 22 of the African Charter 

because the embargo prevented Burundians from having access to means of transportation by air and sea. Correctly, the 

African Commission found no violation on the part of the respondent states, who had a legitimate interest in peace and 

security in the region. 

 The second case was Democratic Republic of the Congo v Burundi, Rwanda and Uganda,147 again stemming 

from a regional conflict. 148 Here, the African Commission found that the respondents’ barbaric acts committed in 

violation of Congolese peoples’ rights to cultural development guaranteed by article 22 of the African Charter, were also 

‘an affront on the noble virtues of the African historical tradition and values enunciated in the Preamble to the African 

Charter.’149 In addition, paragraph 95 stated that, ‘[t]he deprivation of the right of the people of the Democratic Republic 

of Congo, in this case, to freely dispose of their wealth and natural resources, has also occasioned another violation – 

their right to their economic, social and cultural development and of the general duty of states to individually or 

collectively ensure the exercise of the right to development, guaranteed under article 22 of the African Charter.’150 

 In 2009, the African Commission seized the opportunity presented by Sudan Human Rights Organisation & 

Centre on Housing Rights and Evictions (COHRE) v Sudan,151 to expound on the concept of peoples’ rights.152 In finding 

Sudan in violation of, inter alia, Article 22, the African Commission interpreted the content of a ‘peoples’ right’ under 

the African Charter by stating that an important aspect of defining ‘a people’ would be identifying the characteristics 

which a particular people may use to identify themselves, through the principle of self-identification, or which other 

people may use to identify them. The African Commission indicated that such characteristics may include the language, 

religion, culture, the territory they occupy in a state, common history, and ethno-anthropological factors.153 The 

significance of this articulation by the African Commission on the composition of a people lies in the attempt to 

crystallize the conceptualization of who a people are in order to determine those who can legitimately benefit from the 

peoples’ rights conferred by the African Charter. The African Commission noted that the complainants do not deserve to 

be dominated by a people of another race in the same state, and that their claim for equal treatment arose from alleged 

underdevelopment and marginalization, a form of collective punishment which is prohibited by Article 22.154  

These three Communications on the PRTD were primarily submitted as a result of regional or national conflict 

situations. It is a step in the right direction that advocates saw it fit to raise and rely on Article 22 of the African Charter 

as part of their claims. However, unlike the Ogoni case, these Communications did not present a solid opportunity for the 

African Commission to elaborate fully on the nature, rights and obligations attributable to the PRTD.  

The situation has since been partly remedied by the African Commission’s landmark decision in Centre for 

Minority Rights Development (Kenya) and Minority Rights Group International on behalf of Endorois Welfare Council v. 

Kenya (Endorois case).155 Here, the complainants allege violations of the PRTD resulting from the displacement of the 
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Endorois Community, an indigenous community in Kenya, from their ancestral lands without adequate consultation or 

compensation for their loss of property, the disruption of the community’s pastoral enterprise or the right to practice their 

religion and culture as the Endorois people.156 According to the Endorois people, by creating a game reserve on their land 

over 30 years ago, the Kenyan government disregarded national law, Kenyan Constitutional provisions and, most 

importantly, numerous articles of the African Charter, including the right to development.157 Citing the African 

Commission’s reasoning in the Ogoni case, the Endorois Community noted the importance of choice to the rights 

holders’ well-being and the ‘liberty of their action,’ which is tantamount to the choice embodied in the right to 

development and must, therefore, be respected by the Kenyan government. In pronouncing their findings of violation of 

the complainants’ PRTD by the respondents, the African Commission stated as follows: 

 

277. The African Commission is of the view that the right to development is a two-pronged test, that it is both 
constitutive and instrumental, or useful as both a means and an end. A violation of either the procedural or 
substantive element constitutes a violation of the right to development. Fulfilling only one of the two prongs 
will not satisfy the right to development. The African Commission notes the Complainants arguments that 
recognising the right to development requires fulfilling five main criteria: it must be equitable, non 
discriminatory, participatory, accountable, and transparent, with equity and choice as important, over-
arching themes in the right to development.  

 
278. In that regard it takes note of the report of the UN Independent Expert who said that development is not 
simply the state providing, for example, housing for particular individuals or peoples; development is instead 
about providing people with the ability to choose where to live. He states “… the state or any other authority 
cannot decide arbitrarily where an individual should live just because the supplies of such housing are made 
available”. Freedom of choice must be present as a part of the right to development. 

 

On the issue of development as a choice, the African Commission went on to quote a Report produced for the 

UN Working Group on Indigenous Populations requiring that ‘indigenous peoples are not coerced, pressured or 

intimidated in their choices of development.’158 The African Commission was of the view that, if the government of 

Kenya had created conditions to facilitate the PRTD in this context, the game reserve would have aided the development 

of the Endorois as they would have made an informed decision and actively benefited from it. However, the forced 

evictions eliminated any choice as to where they would live.159 

 Finally, the African Commission enumerated the duties of the Kenyan government, stating that it ‘bears the 

burden for creating conditions favourable to a peopleʼ s development. The Respondent State, instead, is obligated to 

ensure that the Endorois are not left out of the development process or benefits. The African Commission agrees that the 

failure to provide adequate compensation and benefits, or provide suitable land for grazing indicates that the Respondent 

State did not adequately provide for the Endorois in the development process. It finds against the Respondent State that 

the Endorois community has suffered a violation of Article 22 of the Charter.’160 

 While the jurisprudence from the Endorois case is extremely helpful, the PRTD is still being considered from 

the position of the state’s internal obligations to its own citizens.161 What remains untested is the external duty of an 

African state to any group of African people. Furthermore, the African Commission, correctly, drew from the RTD and 

other regional instruments and jurisprudence in reaching its decision. However, care should be taken not to import 

concept inflation and, along with it, the unresolved debates about the nature and duties of the RTD into the realm of the 

PRTD, which may distort its justiciability.162   

At present, jurisprudence on the PRTD within Africa may not have had much impact in the universal human 

rights arena. However, as African states continue to enter into important economic partnership agreements with non-

African states, it would be interesting to see how the universal system of human rights would react to the pronouncement 

of a violation of the PRTD arising from such an agreement. Already, in agreements such as the Lomé Conventions, in the 

framing of their economic policies states were required to take into account the interests of other states through adequate 

consultation procedures. However, these provisions were not tested.163 

Apart from the difficulty in adjudicating socio-economic cases on the continent,164 this presumed lukewarm 

attitude from advocates might be attributed to the fact that while Article 22(2) of the African Charter confers an 
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obligation on paper on African states, individually and collectively, to ‘ensure’ that the PRTD is protected or attained, 

there is insufficient guidance as to what this duty entails in practice and how the duty could or should be achieved. Thus, 

a perceived vagueness about the level of legally enforceable implementation of a state’s duty to ensure African peoples’ 

development could be responsible for the minimal application of Article 22 by advocates across the continent.   

Despite these limitations of this regional framework for the RTD in Africa, the Commission’s pronouncements 

are nonetheless crucial in this debate at the international level.165 In practice, while the scope of the PRTD is still 

evolving, in particular with respect to the external obligations of states, the PRTD is the first right to development that, at 

least in theory, is legally enforceable. Although the external obligations of African states have not been tested yet, I 

believe that the African Commission might be willing to make a pronouncement on the extent of these obligations of 

African states because it has expressly stated that the African Charter confers rights to all African peoples without regard 

to their geographic location.166  

As we look to the future of the PRTD and its contribution to international human rights law, more Africans 

must deliberately and actively engage in Article 22 advocacy with a view to realizing the continent’s development. The 

justiciability of the PRTD presents a germane opportunity to African peoples, which should be fully maximized. 

However, in order to challenge a state’s action as a violation of the PRTD, Africans and African peoples must first have 

an in-depth understanding of what they believe their ‘development’ to be (or ought to be), and the negative obligations 

that can be imputed on states for the violation of that right.  
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5. Conclusion – Africa Rising 
 

In fact it is impossible to ‘develop’ another person or country from outside; people develop themselves, and so 
do countries. HRH Prince Claus167  

 

 The universal Right to Development has undergone fundamental change in its meaning and scope since its 

inception almost thirty years ago. When the RTD was first introduced in the 1970s, development was synonymous with 

economic growth and GDP. However, by the 1990s, the concept of development was expanded to encompass human 

development in its totality. While this expansion was a welcome progression, it came at a significant cost to the RTD as 

the broadened scope diluted the ability to use and legally apply the RTD beyond state borders. In addition, while the 

scope has been broadened, there is still a lack of clarity with respect to what obligations states have. 

As the brief overview of the history of African development has demonstrated, states’ affirmative obligations to 

support the development aspirations of smaller African states have not yielded the desired results but rather contributed to 

the perpetuation of the cycle of underdevelopment, particularly in economic terms. Furthermore, since the extent to 

which these affirmative obligations can be legally enforced is unclear, it is questionable whether they are suitable to 

address the critical development challenges of today. Therefore, I propose reframing the RTD obligations of states to 

focus on negative obligations instead, at least in the interim. This approach would appear to be more practical from an 

enforcement perspective and could allow African peoples to take charge of their own development. The opportunity 

presented by the ongoing post-2015 Development Agenda dialogue should be seized and maximized by African people 

and states as a platform to give input into this important agenda that will, undoubtedly, have a significant impact on the 

direction of the continent’s development come 2030. 

Once the extent of states’ obligations regarding the RTD is concretely defined, the question becomes how these 

obligations can and should be enforced. The PRTD, though a regional concept, can be used as a case study of how such 

enforcement could work on an international level. While the PRTD in Africa shares some of the challenges of the 

universal RTD with respect to the definition of scope, it does take the concept of a right to development a step further by 

providing a stronger basis for legal enforcement of the right. Although the extent of existing jurisprudence is limited to 

internal obligations of states towards their own people and the extent of external obligations of states has not yet been 

tested, there are indications that the African Commission could adjudicate on external obligations in a similar vein in the 

future. 

The onus is now on the African people to leverage the existing framework to further refine the RTD on a 

regional level, which in turn can and should contribute to the strengthening of the global RTD.  

One such opportunity to test the boundaries of the PRTD lies in the sub-regional economic agreements 

currently being negotiated with the European Union. As the holder of the Prince Claus Chair I will have the opportunity 

to revisit the conceptualization of the Right to Development (RTD) and its implications, with special emphasis on the 

context of West Africa’s development predicaments and newly emerging regional and inter-regional development 

partnerships. Specifically, my work will be examining the West African Economic Partnership Agreement with the 

European Union (EU-WA EPA),168 considering how this agreement impacts on the rights of West Africans as guaranteed 

by both the RTD as well as the African system of human rights. The pertinence of this trade partnership agreement stems 

from the fact that it is now well-established that there is a clear link between the international trading system and the 

enjoyment of human rights of peoples, because economic growth through globalization and trade liberalization may 

increase the supply of resources required for the furtherance of all human rights, thus leading to development.169  

The new basis for shaping the continent’s development partnerships should be to pursue development and 

equity for its peoples, underpinned by the pragmatic application of the RTD discussed above. The research will revisit the 

African interpretation of the RTD and seek to identify implementable ensuing parameters for development partnerships 

between West African countries and their industrialized trading partners in the economic arena.   
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Ultimately the project seeks to focus attention on the practical significance of the notion of the RTD and to 

support interpreting it as entailing a negative obligation not to inhibit the development of African peoples. The research 

will question whether the RTD places obligations on West African states and their development partners prohibiting them 

from negotiating terms of agreement that could be harmful to Africans and infringe upon their right to development, since 

true global partnership must curtail self-interest for the sake of the greater good. In the end, ‘the right to development 

requires that considerations of equity and justice should determine the whole structure of development.’170 

 

  



      

20 
 

Words of Gratitude 
 
Mere words of gratitude cannot adequately convey the depth of my appreciation for the opportunity being given me today 
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Ms Linda Johnson and the entire ISS/PCC team, thank you for going over and above the call of duty in your 
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Karin Arts, for her relentless dedication to seeing me succeed as an outstanding researcher, as well as for introducing me 

to several members of the very warm ISS family. 

 

My teachers and academic mentors over the years are too many to mention but I must single out Sir Daniel Bethlehem, 
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