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Summary of key points 

• This consultation sets out the Law Commission’s proposals to reform the law on lease 
enfranchisement (i.e. acquiring the freehold) and lease extension. 

• The consultation runs alongside separate reviews initiated by the Government, which 
address other issues such as the sale of houses on leasehold terms, escalating ground 
rents, and onerous consent regimes. These issues are all closely connected, and the 
various streams of work need to be seen in association with each other. 

• We agree with refreshing leaseholders’ rights with respect to enfranchisement and 
extension, so that they may be exercised more easily and at less cost. 

• If a suitable valuation mechanism is adopted, this will offer a remedy for owners of existing 
leases that are subject to onerous terms. 

• We agree that the right to lease enfranchisement should be subject to certain exemptions, 
notably in respect of shared ownership and Community Land Trusts. However, shared 
owners should have a new right to extend the lease on shared ownership terms.
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1. Introduction 

This is the Federation’s response to the consultation by the Law Commission on reforms to the 
leasehold system in England.  

The National Housing Federation is the voice of housing associations in England. Our members are 
united by a common purpose – to ensure everyone has access to a quality home that they can afford.  

2. Background 

The consultation paper sets out reforms proposed by the Law Commission to the statutory 
mechanisms whereby leaseholders of residential property may either require the grant of a further 
lease (‘lease extension’) or, if the property qualifies, acquire the freehold (‘lease enfranchisement’). 
The Law Commission has undertaken this review at the request of the Government, and it should be 
seen as running in parallel with the consultation on related issues, chiefly concerned with leasehold 
tenure, by the Ministry of Housing, Communities and Local Government (MHCLG), which closed on 
26 November 2018. Our response to the MHCLG consultation is available on our website. Both 
consultations form part of a programme of work initiated by the Government to examine the role of 
leasehold tenure in the residential housing market in the light of abuses that have become 
increasingly evident in recent years.  

The issue first emerged because of concerns about the practice of selling new homes subject to long 
leases with ground rents that escalate rapidly in the later stages of the lease. 

However, it rapidly became clear that this was only one of a number of abuses, not all of them 
necessarily associated with the use of leasehold tenure. Notably, it became clear that many homes 
were being sold subject to onerous prohibitions framed with a view to generating an income by 
charging handsomely for granting waivers. This is a device that can be applied even to freehold 
homes by means of a suitably worded deed of sale. The Government’s interest in the subject 
therefore broadened to cover a greater range of issues. 

The present Law Commission consultation, however, focuses specifically on lease enfranchisement 
and extension. This is an important exercise in itself, because the legislative framework is extremely 
complex and important parts of it are now more than fifty years old (Leasehold Reform Act 1967). 
Moreover, the legislative structure as a whole has been strongly criticized for unduly favouring the 
interests of freeholders and reversioners against those of leaseholders. The Government’s request to 
the Law Commission reflects these criticisms: the Commission is asked (among other things) to 
ensure ‘a better deal for leaseholders’. 

3. Federation views 

Housing associations are freeholders of large amounts of property subject to long leases. This will 
include all their shared ownership properties (except where houses have been staircased to 100%) 
and all flatted property that has been sold, whether as part of a market sale scheme or where the 
Right to Buy or Right to Acquire has been exercised. It is therefore in the interests of associations to 
uphold the reputation of leasehold tenure. Accordingly, we support measures that ensure that the 
rights and reasonable expectations of leaseholders are protected, whilst at the same time ensuring 
that freeholders are in a position to carry out their responsibilities. 

https://www.housing.org.uk/resource-library/browse/leasehold-reform-consultation-federation-response
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We acknowledge that, in theory, associations stand to gain from a regime that allows freeholders to 
take substantial profits when leases are enfranchised or extended. Nevertheless, we do not favour 
such an approach. Any gains that associations might derive are too remote and uncertain to 
constitute a material factor in their business planning, and in any case it is contrary to the practice and 
ethos of the sector to seek to exploit leaseholders in this way.  

Our position, therefore, is that the law should strike a fair balance between the interests of freeholders 
and leaseholders. In the context of enfranchisement and extension of leases, this means recognizing 
that leaseholders are property owners, in practice if not strictly in legal theory, and should be treated 
accordingly so far as possible. We therefore agree that the process of enfranchising and extending 
leases should be made as straightforward and transparent as possible and the attendant costs should 
be reduced.  

Current owners of exploitative leases 

Existing owners of exploitative leases are effectively trapped. The onerous terms mean that the lease 
is impossible to sell; while the reversioner’s expectations from escalating ground rents mean that the 
cost of enfranchisement is prohibitive, even if the property qualifies. A crucial benefit of these reforms 
is that they offer a means of allowing these owners a route out of their dilemma. This can be achieved 
if, as we propose, the compensation to the reversioner takes account only of the market value of the 
property subject to a suitable deferment rate so that, except in the very late stages of the lease, the 
cost is likely to be readily affordable.  

Valuation and costs 

We agree that there should be some costs to leaseholders in extending or enfranchising leases. The 
process inevitably involves certain legal and administrative costs for the freeholder and it right that the 
leaseholder should contribute. This should, however, be subject to safeguards to ensure that the 
leaseholder’s liability is limited to costs reasonably and necessarily incurred, and that costs are not 
allowed to become either a source of profit to the freeholder or a means of obstructing leaseholders’ 
exercise of their rights. If leaseholders had access to an ombudsman service, it would help to develop 
good practice in the sector and guard against abuses. We comment briefly below on the proposal put 
forward by the Government early in 2018 for a Single Housing Ombudsman (which we support).  

We also agree that the cost to the leaseholder should vary to take account of what is actually being 
acquired. If, for instance, a lease is nearing its end, enfranchising or extending it confers a real and 
substantial benefit to the leaseholder that will become operative within a relatively short time. 
Moreover, the reversioner’s expectation of gaining control of the property would also have been 
realized within a relatively short time had the lease been allowed to expire, and it is reasonable to 
expect compensation for this loss. But where a lease has many decades to run, the consequences of 
its expiry are less significant to both parties. 

Our preferred position, therefore, is that compensation to the reversioner should be calculated on a 
simple formula, set out in statute, that starts with the open-market value of the property if it were sold 
freehold (where this is possible) or on a very long lease and applies a formula (the ‘deferment rate’) 
that reduces this figure according to the unexpired portion of the lease.  

We are not persuaded that any other factors should be taken into account. For instance, freeholders 
argue that the leasehold and freehold interests are worth more combined than when they are 
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separate (‘marriage value’) or that there may be scope for profitably developing the property once the 
lease has come to an end. We argue that these factors are essentially speculative and intangible, and 
we do not agree that freeholders should be compensated for forgoing them.  

We also think that ground rent should be disregarded. Some freeholders have argued either that 
ground rent is a source of valuable and legitimate profit to the freeholder or, in the alternative, that its 
purpose is to allow the freeholder to recoup the costs involved in providing long-term stewardship. 
These arguments would not be persuasive even if they were not mutually contradictory. We do not 
think it is appropriate to use home owners as a source of continuing profit simply because they are 
leaseholders rather than freeholders, while any costs involved in long-term stewardship should be 
recovered as a service charge so that the freeholder is accountable 

Our view of ground rent is that its purpose is to meet the legal requirement for consideration and to 
symbolize the fact that leasehold is a type of tenancy and does not confer ownership in a strict sense. 
For these purposes, a peppercorn rent or the Government’s proposed maximum of £10 per annum is 
entirely adequate. Since significant profit ought not to be taken from ground rent, it follows that we do 
not think reversioners should be compensated for forgoing it.  

Treatment of other leasehold terms on enfranchisement or extension 

Where a lease is enfranchised, the freehold should be transferred free of encumbrances except 
insofar as they may be owed by the current freeholder to third parties (rentcharges, wayleaves, &c). 
Any such encumbrances should be transferred along with the freehold, and become binding on the 
new owner.  

We agree that in some cases, the existing freeholder will have legitimate reasons for attaching 
conditions to the enfranchisement. This will apply where, for instance, the lease relates to a property 
within a larger development to which the freeholder provides services. In this situation it should be 
possible for the enfranchisement to be made subject to a rentcharge or similar mechanism so that the 
new owner can continue to contribute to the cost of services from which his or her property benefits. 

Where a lease is extended, we agree that it should be on substantially the same terms. However, the 
ground rent should be subject to the same limit as for new-build leases (currently proposed to be £10 
per annum). In addition, we support the Law Commission’s suggestion that either party should have 
the right to replace any existing term with a more modern version from a prescribed list. This list 
should be framed to supersede terms that may appear in older leases but do not conform to accepted 
best practice. It should also provide a means of removing from the new lease any onerous 
permissions regime or other unfair provision in the existing lease. 

Regarding the term of the lease, we agree that lease extensions should be substantially longer than 
the current 90 years. A suggestion of 250 years seems reasonable, but we are not committed to a 
specific figure. 
 
Non-statutory enfranchisements and extensions 

The Law Commission has highlighted the important point that not all lease enfranchisements and 
extensions take place through the statutory mechanism. Many are privately negotiated. While this is 
acceptable in principle, and in some cases may be the best option, we agree with the Law 
Commission that there is a risk that private negotiation might be used, by unscrupulous freeholders, 
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as a mechanism for circumventing the proposed reforms. Such a freeholder might, for instance, use 
every legal recourse to obstruct a lease extension through the statutory mechanism, whilst offering to 
expedite an apparently attractive voluntary arrangement instead. The danger is that the voluntary 
alternative might contain a ‘poison pill’ such as an escalating ground rent or burdensome consent 
regime. We therefore propose that voluntary lease extensions should be subject to the same 
requirements as statutory lease extensions in respect of ground rent and the right of either party to 
eliminate onerous terms by importing suitable alternative clauses from the prescribed list.  

Collective enfranchisement of estates 

The Law Commission is examining how the right of collective enfranchisement might be modified to 
allow enfranchisement of an entire estate rather than simply a single building. We can see some merit 
in this but it will be no easy task to devise a legally robust definition of an ‘estate’ and we are aware of 
the Commission’s difficulties with this. The idea has been floated of defining it in terms of the service 
charge pool but we are dubious about this approach because practice in pooling service charges 
varies substantially from one landlord to another, meaning that it cannot be assumed that the limits of 
the pool relate even approximately to the perimeter of the estate. A further difficulty is that an area 
that constitutes a single ‘estate’ may include freehold houses as well as leasehold and tenanted 
homes, and may also include commercial premises such as shops or other substantial non-residential 
buildings. A better approach may be to allow residents of two or more associated buildings to submit 
a joint application for collective enfranchisement. 

Shared ownership leases 

We agree that shared ownership housing should be excluded from enfranchisement rights. This is 
because there is an existing mechanism that will allow shared owners to increase their stake, in most 
cases (except where there are specific reasons for a restriction, such as Leasehold Schemes for the 
Elderly) to 100% ownership. At this stage, if the property is a house it is normal to transfer freehold 
title. If it is a flat, the former shared owner will be treated the same as any other leaseholder. 

We support the proposal allowing shared owners to extend their leases. This should be done through 
the same mechanism as lease extension generally, except that the new lease will be on shared 
ownership terms, with the equity split unchanged. The valuation should be carried out on the same 
basis as any other lease extension, but the compensation due to the freeholder should be reduced to 
take account of the retained equity in the new lease. 

The normal assumption is that a shared ownership property can be staircased up to 100%. However, 
there are exceptions to this in defined protected areas, or with Leasehold Schemes for the Elderly, 
where it is not possible to staircase to 100%. These exceptions should be maintained. It should not be 
possible to enfranchise these leases, but extending them should be permitted (provided the equity 
cap is maintained).  

Where collective enfranchisement is proposed, shared owners should not count as long leaseholders 
for the purposes of deciding whether the building qualifies. This is because they occupy a form of 
social housing, and because they cannot take part in the proposed enfranchisement. 

Other exclusions 

The statutory exemption for charitable housing trusts was seriously weakened in 2005 by the Brick 
Farm decision. This decision denied charitable trusts a degree of protection that we think they were 
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intended to enjoy under the 1993 Act, and we respectfully disagree with the Commission’s support for 
Brick Farm in paragraph 9.93. We propose that the exemption should apply where the trust holds the 
building as a whole for the furtherance of its charitable aims, even though there may be parts of the 
building where the trust’s role is not in furtherance of those aims. The exemption should apply only to 
collective enfranchisement; leaseholders should still have the right to extend their leases. 

We agree that Community Land Trusts and similar bodies should be excluded from lease 
enfranchisement, either individual or collective. 

The redevelopment exception should be retained. There would be merit in making this a more general 
exception, available to private bodies as well as public, but the onus should be on any freeholder 
claiming this exemption to show that there is a definite intention (rather than a vague aspiration) to 
redevelop within a reasonable time (say, ten years).   

We have no position either for or against the continuation of other current exemptions such as those 
relating to the National Trust and the Crown. 

Demolition 

The creation of longer leases highlights the issue of the rights of the leaseholder at the point when, in 
the (reasonable) view of the freeholder, the building should be demolished. The lifetime of any 
building is finite, so this situation is certain to arise at some stage; it becomes likelier when leases last 
for hundreds of years, but in principle it may arise with any long lease and statute should provide for 
it, treating leaseholders as property owners and ensuring that they receive appropriate compensation. 

Single Housing Ombudsman 

In April 2018, in responding to a Government consultation, we supported the proposal for a Single 
Housing Ombudsman (SHO) to deal with complaints by tenants and leaseholders in all sectors, 
whether the landlord is a local authority, a housing association, or a private body or individual. The 
SHO, while not the subject of the present consultation, would be extremely helpful in dealing with 
concerns and complaints raised by leaseholders, including issues related to enfranchisement and 
extension of leases.    

 

4. Answers to consultation questions 

The consultation asks 135 questions, many of which are concerned either with the overall operation of 
leasehold housing or with technical issues about the legalities of leasehold or the mechanics of lease 
enfranchisement or extension. In this response, we answer only those questions that address policy 
matters on which the Federation has a particular view in its capacity as the trade body for housing 
associations.  

Q 61: We agree that shared owners should be able to extend their lease, whilst maintaining its shared 
ownership terms. The premium should be calculated in the same way as for any other lease 
extension, but reduced in proportion to the share of equity retained by the freeholder. 

Q 62: Where collective enfranchisement is proposed, shared owners should not count as long 
leaseholders for the purposes of deciding whether the building qualifies. 
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Q 63: We agree that there should be a statutory definition of shared ownership that applies regardless 
of the nature of the landlord. This definition should normally require that the lease can be staircased 
to 100%, but should allow exceptions for Leasehold Schemes for the Elderly and in designated 
protected areas. 

Q 66: We agree that there should be an exemption from lease enfranchisement for Community Land 
Trusts and similar bodies. 

Q 69: We think a right to extend shared ownership leases would be welcomed both by shared owners 
and by landlords. It would support the continuing value and marketability of shared ownership 
properties. 

Q 120: We favour a straightforward approach to valuation based on the market value subject to a 
suitable deferment rate. Other factors, such as ground rent, development value, marriage value, &c, 
should be disregarded. 

 

   

John Bryant 
Policy Leader 
National Housing Federation 
 
7 January 2019 
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