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Summary of key points: 

 The Government proposes a new form of three-year tenancy to be used in the private rented 

sector. 

 The Federation argues that few private landlords will offer such a tenancy unless it is 

mandatory. 

 In the Federation’s view, the consultation paper does not set out clearly what aims the 

Government is seeking to achieve; nor has it sufficiently thought through operational issues 

connected with the tenancy, or its probable impact on the PRS. 

 The Federation’s primary concern is with social housing and we therefore do not take a 

position on whether the proposed model should go ahead in the PRS. 

 The security of tenure enjoyed by social housing tenants is already much greater than under 

the Government’s proposal; the Federation therefore argues that it should not be applied to 

social housing.  
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1. Introduction 

1.1 This is the formal response of the National Housing Federation to the consultation by the 
Ministry of Housing, Communities and Local Government about overcoming the barriers to 
longer tenancies in the private rented sector.  

1.2 The National Housing Federation is the voice of housing associations in England and our 
members are united by a common purpose – to ensure everyone has access to a quality home 
that they can afford. Although the focus of our members, as social landlords, is on need-based 
housing provision at sub-market rents, rather than on the private rented sector (PRS) as such, 
the demand for our members’ services is profoundly affected by the characteristics of the PRS 
and we are acutely concerned, therefore, to see it operating as well as possible.  

1.3 In addition, many of our members, although social landlords first and foremost, include an 
element of market renting within their overall portfolio. 

 

2. Summary 

2.1 The private rented sector has become increasingly important over the past thirty years and now 
accounts for 4.7 million homes of varying enormously in their type and quality, catering for a 
wide range of tenants. Although many private landlords take their responsibilities seriously and 
provide a good standard of accommodation, there are serious and growing concerns about poor 
standards and bad practice in the sector, attributable at least in part to the weak bargaining 
position of tenants and the lack of effective security of tenure. 

2.2 The consultation paper sets out a proposal for a new form of three-year tenancy, intended for 
use in the PRS, which can be ended by either side after six months but otherwise cannot be 
ended by the landlord unless specific grounds apply (including normal possession grounds such 
as rent arrears or anti-social behaviour, but also if the landlord intends to move into the property 
or sell it). The tenant, however, will be able to terminate the agreement on two months’ notice at 
any time. The paper also suggests that rent increases during the term of the tenancy should be 
governed by a formula, such as CPI, agreed at the outset. 

2.3 The Federation argues that flexibility – specifically, the ability to recover possession of the 
property – is a critical factor for many small private landlords and that the proposed new form of 
tenancy will not be widely used unless it is mandatory. We also argue that, if the mandatory 
route is followed, the suggested no-fault break clause allows such obvious opportunities for 
exploitation that it should be dropped from the proposed model. 

2.4 The consultation paper seeks to make the case that some features of the proposed model will 
operate for the benefit of private landlords. However, we are not persuaded of this; after all, the 
existing law permits landlords to offer a tenancy of a very similar nature if they thought it was in 
their interests to do so. We feel that the suggested benefits for private landlords do not stand up 
to scrutiny and would not be delivered in practice.   



 

Page 3 

2.5 We also make a number of technical comments about the legal structure of the proposed 
model. 

2.6 In raising concerns about the effectiveness of the proposed model, we are not arguing either in 
favour of, or against, going ahead with it. This is a matter for Government to determine and, in 
any case, the Federation holds no brief for the PRS as such. We do think, however, that the 
Government should be much clearer about the role it envisages for of the PRS, the likely impact 
of its proposals on the supply of privately rented dwellings, and how these proposals will help to 
generate the kind of sector to Government wants to see.  

2.7 Tenants of housing associations and local authorities already enjoy much greater tenancy 
protection than is offered by the proposed model, and we therefore argue that it should not be 
applied to social housing.  

 

3. Background 

3.1 The private rented sector has had a turbulent history. A century ago, at the conclusion of the 
First World War, it accounted for over three-quarters (76%) of all housing in England; but when 
the Housing Act 1988 was passed, its share had fallen to 9%. Its steady decline was 
accompanied by – and it remains controversial how far it was actually caused by – increasing 
statutory controls. These began in 1915 by restricting rent increases as a ‘temporary wartime 
measure’ and continued over the following decades with successive enactments, the overall 
effect of which was to tighten restrictions on rent levels and rent increases, to extend protection 
to more categories of property, and to enhance security of tenure. By the time of the Rent Act 
1977, the rent was restricted to a level (a ‘fair rent’) set by a Government-appointed Rent 
Officer, virtually all private tenancies were covered, and tenants enjoyed effective security of 
tenure and the right to a succession (or in some circumstances two) on the tenant’s death. Fair 
rents were supposed to set fair rents at a market level but disregarding the effect of scarcity 
(Rent Act 1977, s70). But in practice, with almost all rents now subject to control there was no 
operational market to form a basis for comparison, so Rent Officers set rents by comparison 
with other rents they had set themselves and the system lost any external point of reference. 

3.2 By the 1980s, if not earlier, new private rentals were virtually unobtainable and this became a 
serious drag on the economy because people were unable to move any distance to work unless 
the job paid sufficiently well to enable them to purchase a home (and even if this was possible, 
it would usually involve a period of months during which people might have to commute very 
long distances). 

3.3 The Housing Act 1988 created a new form of tenancy – the assured tenancy – to which the 
Rent Acts would not apply. The Act also provided for a variant form, the ‘assured shorthold 
tenancy’ (AST), that would give security of tenure only for an initial fixed term that might be as 
little as six months (although a longer fixed term was, and is, permitted). Subject to minor 
adjustments, for instance removing the requirement for an initial fixed term so that an assured 
shorthold tenancy might be periodic from the outset (but keeping the six months’ security), this 
is essentially the legal framework that remains in place today. 

3.4 The effect of the 1988 Act was immediate. Owners could now let their property without fear of 
losing control of it for many years, or even decades, as under the previous law; and they could 
negotiate rents freely with their tenants. The rental housing market that sprang up operated at 
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levels generally substantially higher, in some areas by a huge margin, than the prevailing level 
of fair rents under the 1977 Act.  

3.5 Rental housing rapidly established itself as a viable, and sometimes very rewarding, form of 
investment. However, the returns generally did not compare with those from office and retail 
developments, so rental housing failed to attract large institutional property investors. The 
market therefore tended to be dominated by relatively small landlords with few properties, often 
only one or two. A portfolio of fifteen or twenty would indicate quite a serious investor. 

3.6 Although the PRS steadily grew, now reaching an estimated 20% of the overall housing market, 
it thus did so in a fragmented way. In addition, it tended to break into a number of segments 
operating largely independently of each other, as detailed in the Rugg review of 2007. Very 
serious concerns began to be raised about the operation of the PRS in some of these 
segments: in particular housing provided for tenants on welfare or on very low wages; or for 
professional households with moderate incomes consisting typically of a single person, a young 
childless couples or a small group of sharers. At one time it was noted that relatively few PRS 
households consisted of more settled family units with children but this has changed in more 
recent years, giving rise to further concerns about the suitability of the sector for these tenants. 

3.7 Private sector tenants complain that they lack power vis-á-vis the landlord. Their lack of security 
not only prevents them from putting down meaningful roots in the home; it means that they are 
so dependent on the landlord’s continuing goodwill that they fear to complain of any 
shortcomings in the property, its state of repair, or the way it is managed. Moreover, they may 
be subject to a demand for a substantial increase in the rent, especially if the property market is 
currently buoyant. And while there are undoubtedly many good and conscientious landlords in 
the PRS, who take their responsibilities seriously and are anxious to provide a good home for 
their tenants, there is an immense body of documentary and anecdotal evidence to show that 
many landlords are either incompetent to deliver a satisfactory service or are cynically exploiting 
the strong position in which they find themselves. 

3.8 The PRS has also spawned a secondary industry of lettings agents and managing agents, 
largely unregulated until recently, in which standards have been extremely variable and which 
has attracted some practitioners ruthlessly determined to maximize their income from both the 
tenant on the one hand and the landlord on the other. In this regard the consultation paper is 
quite right to highlight (in paragraph 49) the strong financial incentive for lettings agents (who 
are often also managing agents) to encourage short tenancies and a high rate of turnover. 

3.9 Against this background it is not surprising that political pressure has grown up for measures to 
be taken to improve the PRS and especially to strengthen the position of tenants. 

 

4. Federation views 

Proposed tenancy model for use in the private rented sector 

4.1 The Government suggests a ‘longer-term tenancy model’ for use in the PRS. Its main 
components are set out in the consultation paper as follows.  

a. The tenancy is for a fixed term of three years but with an opportunity for either landlord or 
tenant to end the agreement after the initial six months if dissatisfied. If both landlord and 
tenant are happy, the tenancy would continue for a further two and a half years. 
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b. After the six month break clause has passed, the tenant (but not the landlord) can end the 
tenancy by providing a minimum of two months’ notice in writing. 

c. Landlords can recover their property during the fixed term only if they have reasonable 
grounds. These would be in accordance with the existing grounds in Schedule 2 to the 
Housing Act 1988 and would include antisocial behaviour and non-payment of rent. 
Landlords must give the tenant notice (which would follow the notice set out in section 8 of 
the Housing Act 1988 for the ground or grounds used). Additionally, there would be 
grounds which covered landlords selling the property or moving into it themselves. These 
grounds would require the landlord to provide at least two months’ or 8 weeks’ notice in 
writing. 

d. Rents can only increase once per year at whatever rate the landlord and tenant agree but 
the landlord must be absolutely clear about how rents will increase when advertising the 
property. Any agreement on rent should be detailed in the tenancy agreement. 

e. Exemptions could be put in place for tenancies which could not realistically last for three 
years, for example, accommodation let to students or holiday lets.  

The respective roles of housing associations and the private rented sector 

4.2 In responding to this proposal, the Federation points out that housing associations are social 
housing providers first and foremost and acknowledges that the Federation, as associations’ 
trade body, holds no brief for the private rented sector as such. Our sector is, however, 
engaged by the proposals in the consultation paper, partly for technical reasons in that housing 
associations are, like the PRS, largely governed by the assured tenancy regime and 
consequently may be affected by any changes to it; but principally because the purpose of 
housing associations is to meet the needs of persons unable to secure adequate 
accommodation on the open market. The characteristics of the PRS, therefore – whom it 
adequately houses and whom it does not – are crucial in determining the nature and scale of 
the task facing associations as they strive to meet need. 

4.3 Associations are public-benefit bodies, in most cases also charitable, and they let housing at 
rents below market levels to persons in necessitous circumstances in furtherance of their 
organizational purpose of meeting housing need. They normally grant tenancies that confer a 
far greater degree of security of tenure than the proposed model put forward in the consultation. 
Moreover, tenants of social housing enjoy extensive statutory and regulatory protections. 
Because the specifics of the proposed model are difficult to align both with these protections 
and with the existing tenancy practice of housing associations and local authorities, we 
recommend that social housing by registered providers should be excluded from any 
requirement to use the proposed model. 

4.4 Note that this exclusion would apply only to social housing as statutorily defined. It would not 
extend to other forms of rented housing provided by social landlords, such as market rent 
schemes, to which the proposed model would apply on the same terms as for housing provided 
by private landlords. 

4.5 The approach of landlords in the PRS, in complete contrast to that of housing associations, is to 
let housing so as to maximize the financial gain for the landlord. Such a purpose is perfectly 
legitimate for a private, profit-seeking individual or business, and we recognize that the PRS has 
an important part to play in a heathy and effective housing market. When it functions at its best, 
it provides households who choose not to go into home ownership, or are not in a position to, 
with good quality housing at a price they can afford. In its nature, it cannot offer the same 
stability and security as home ownership, nor the possession of a valuable asset. But it has 
compensating advantages such as its flexibility for households unwilling or unable to enter into 
the commitment that home ownership represents; and importantly, it usually requires only a 
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deposit and the first month’s rent and is thus relatively inexpensive to access compared with 
buying a home. 

4.6 But the weight of evidence is conclusive that the performance of the PRS often falls far short of 
its best. The Government’s proposed model aims to address this by introducing a longer-term 
tenancy that will allow tenants to feel more settled in their home and community and will also 
put them in a stronger position to challenge their landlord if necessary. The Federation is 
entirely sympathetic to both these aims. 

Giving effect to the proposed tenancy model 

4.7 The consultation paper seeks views on the likely take-up of the proposed longer tenancy if it is 
voluntary, and asks whether it should be made mandatory. 

4.8 Our view is that if the proposal is to proceed it should be mandatory. Our reason for this is there 
is nothing in the existing legal framework that prevents landlords from offering the kind of 
tenancy proposed in the paper; yet, with rare exceptions (such as Get Living London, cited in 
paragraph 34 of the consultation), they have not. 

4.9 It is easy to understand why this is so. The granting of a longer term means that the landlord 
forgoes the opportunity to regain control of the property for a much longer period that the usual 
AST six- or twelve-month term. This may be acceptable for a large corporate landlord such as 
Get London Living; but a small landlord with only one or two properties might be much more 
hesitant about tying them up for three years. 

4.10 This is particularly the case because whereas the proposed tenancy model commits the 
landlord for the full three-year term, the tenant remains free to end the tenancy by giving two 
months’ notice at any time. This means that the suggested advantages for the landlord of a 
longer term, such as reducing voids and avoiding the costs of tenancy turnover, may well not be 
realized in practice, especially when it is borne in mind that the great majority of PRS tenancies 
are ended on the initiative of the tenant rather than the landlord. (The English Housing Survey 
2016/17 asked persons that had ceased to hold a PRS tenancy in the last three years why it 
had been ended. 75.6% said it was because they wanted to move, compared with 9.6% 
because the landlord or agent asked the tenant to leave, and 8.3% by mutual agreement. No 
other response reached 5%. Note that the question was multi-choice so there may be some 
overlap.)  

4.11 A further point, explored in more detail in the discussion about rents below, is that the creation 
of a three-year commitment that binds only the landlord, and not the tenant, also compromises 
the supposed gains for the landlord regarding rent certainty.  

4.12 Major institutional landlords, with a long-term commitment to the business and with their risks 
spread across a large portfolio of properties, may be more willing to accept a longer tenancy of 
the form proposed. The consultation paper gives the example the three-year tenancy used by 
Get Living London. A number of housing associations, too, have set up market renting schemes 
that often offer longer or open-ended tenancies: Thames Valley HA’s Fizzy Living is a well-
known example. 

4.13 A three-year tenancy would be a more attractive proposition for smaller landlords if the 
commitment it creates applied equally to both parties. In this situation, the tenant would be 
unable to give up the tenancy until the end of the term and the landlord would then gain 
certainty against void periods, relet costs, and a weak local rental market. However, we do not 
propose such an approach because we think it would be unacceptable to most tenants (and in 
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any case there is nothing in the present law to prevent a landlord and tenant from arriving at 
such an agreement if they wish). 

4.14 We therefore agree that if the proposal goes ahead, it should follow the consultation paper’s 
approach of maintaining flexibility for tenants. However, this means that the additional 
obligations in the tenancy will fall upon the landlord and it is for precisely this reason that we 
believe very few PRS landlords will use such a tenancy unless it is mandatory. 

4.15 The consultation paper floats the idea that financial incentives, rather than legal compulsion, 
might encourage PRS landlords to use the proposed model. We are dubious. The incentives 
tentatively suggested in the consultation paper relate to matters, such as carrying out gas 
checks, that landlords are already obliged to attend to by law. Moreover, the use of financial 
incentives is likely to result in fraud unless there is some kind of bureaucracy to administer 
them. 

Rents 

4.16 In paragraph 47 the consultation paper expresses strong scepticism about rent controls in 
general and we agree. History shows that the PRS is extremely sensitive to rent controls, and 
the likely result will be to curtail the offering of new tenancies. The risks can be seen when it is 
borne in mind that of the 290,000 new households that were formed in 2016/17, 149,000 – that 
is, more than half – found their homes in the PRS compared with 65,000 in the social rented 
sector and 76,000 in owner occupation. 

4.17 Regarding the proposed model, the paper envisages that it will include a formula governing rent 
increases during the three-year term. Although the paper cites the example of the tenancy 
offered by Get Living London, which provides for increases limited to CPI, it does not 
recommend this as standard, suggesting instead that the formula should be agreed by the 
landlord and tenant when entering into the tenancy. However, leaving the matter open in this 
way creates scope for landlords, who are likely to have the upper hand in these negotiations, to 
propose a formula that generates very large increases with a view to later negotiating these 
down to market level. 

4.18 The fact that the proposed model tenancy creates a three-year commitment for the landlord, but 
not for the tenant, also compromises the supposed gains for the landlord regarding rent 
certainty. From the tenant’s perspective, a moderate rent formula in the tenancy (such as CPI 
formula offered by Get London Living) does indeed grant certainty and protects the tenant 
against the possibility that market rents in the locality may rise rapidly during the term. But the 
landlord enjoys no equivalent certainty if local rents rise very slowly or even fall; because if the 
formula in the tenancy generates a rent exceeding local market levels, the tenant can press the 
landlord to agree a lower figure and, if the landlord refuses, the tenant will simply give notice 
and move elsewhere. The landlord is thus likely to find that, in a sluggish or declining rental 
market, the supposed certainty created by a rent formula is more apparent than real.  

4.19 A further issue with rents is what happens at the end of the three-year term. In theory, the 
answer is clear: that the landlord and tenant are free to enter into a further agreement if they 
wish at whatever level of rent they agree (presumably, the market level at that point). This is 
unlikely to be a difficult process if the rental market in the area has moved broadly in line with 
the formula in the tenancy over the past three years; but if, as will often be the case, the rental 
market has been very strong and has run far ahead of the formula, the tenant will be confronted 
with a formidable increase as the price for staying in his or her home.  
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4.20 To illustrate this, consider a tenancy of the proposed model granted at the market level of £1000 
per month with a CPI rent formula. If CPI is running at 2%, the rent will rise to £1020 in year 2 
and £1040.40 in year 3. But if annual rent inflation in the area is running at 10% - which is by no 
means unprecedented – the market rent would rise to £1100 at the beginning of year 2 and 
£1210 at the beginning of year 3. And at the start of year 4, i.e. the outset of the next tenancy, it 
would be £1331, which is likely to be the new rent sought by the landlord. 

4.21 Tenants in this position are likely to feel seriously aggrieved by what will appear to them to be a 
punishing and probably unaffordable increase. If the experience is common, as it probably will 
be when the rental market is strong, it may prompt demands for political action to restrict rents 
in some more general way, including at the start of a tenancy, more along the lines of historic 
Rent Acts.     

4.22 The consultation paper treats the rent formula as part and parcel of the proposed model 
tenancy, but we feel that this is to combine two issues that might be considered separately: first, 
whether there should be a longer form of tenancy; and then, if so, whether it should limit rent 
increases during its term. In this response, we are careful not to express any preference on 
either of these issues, but we do urge Government to recognize that they are separate 
questions and, in considering them, to be much clearer about the role it envisages for the PRS; 
only then can it decide whether a given policy initiative is likely to help achieve the desired 
outcome. 

4.23 Without a rent formula, a longer tenancy would leave the landlord free to propose rent increases 
during the term, subject to the annuality rule in s13 of the Housing Act 1988, and subject also to 
the appeal mechanism against rent increases above market level in s14 of that Act. This would, 
of course, deprive the tenant of the rent certainty implied by the Government’s proposal; but it 
would mean that the landlord retained the ability to gain from a rising market (and retaining the 
s14 appeal mechanism would protect against rent increases in excess of the market). 

4.24 Even if the rent formula is removed, however, the loss of flexibility will remain and we therefore 
remain sceptical that the proposed model will be widely used unless it is mandatory. 

Legal structure of the proposed model 

4.25 Regarding the legal structure of the proposed model, we suggest that in order to avoid 
unnecessary complication it should operate as far as possible within the familiar existing 
structure of tenancy law. Specifically, it should be a form of assured tenancy and be subject to 
the law governing assured tenancies (in particular the Housing Act 1988) except insofar as 
special statutory provisions are made.  

4.26 Accordingly, we agree that grounds for possession during the three-year term should be the 
same as set out in Schedule 2 of the Housing Act 1988.  

4.27 The model as currently proposed contains (in addition to the normal Schedule 2 grounds) two 
special provisions that might be described as ‘escape clauses’ that allow the tenancy to be 
brought to an end during the three-year term. These are: first, a break clause allowing either 
party to end the tenancy after six months; and secondly, a right for the landlord to end the 
tenancy early in order to sell the property or move into it. We have serious reservations about 
these provisions, both of which are proposed essentially to reassure landlords (explicitly so if 
the landlord wants to sell or move in; and by implication in the case of the break clause, which is 
theoretically open to both parties but adds nothing of value for the tenant, who is able to serve 
two months’ notice in any event). 
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4.28 We understand the thinking behind the break clause but it creates a very real risk that it will be 
seen by landlords and their agents as a way of avoiding the longer-term commitment that the 
model is intended to promote. We note that it has become common practice to serve a ‘section 
21 notice’ at the outset of a PRS tenancy so that it can be acted upon at any time after the first 
six months, contrary to the clear legislative intent that such a notice would be served only in the 
event that possession was actually to be sought. For similar reasons, i.e. to maximize the 
landlord’s freedom of action at the expense of the tenant’s security, we suggest that it is very 
likely that many landlords will routinely invoke the break clause, even if the tenancy is running 
well. The landlord will then be free to relet the property (perhaps even to the same tenant) for a 
fresh tenancy for a notional three-year term (which will, of course, in its turn be curtailed after 
six months by means of the break clause). 

4.29 The proposed no-fault break clause therefore creates a mechanism allowing the aim of the 
proposed model to be completely circumvented. Indeed, tenants could end up with even less 
effective security than they have now. We therefore propose that if the model goes ahead, the 
break clause provision should be removed. 

4.30 The effect of the other ‘escape clause’, allowing the landlord to end the term early in order to 
move into the property or sell it, is more difficult to predict. On the one hand, it will undoubtedly 
be the case that private landlords, especially smaller ones with only one or two properties, may 
well have genuine and pressing reasons, such as financial problems or relationship breakdown, 
to invoke such a provision. Smaller landlords especially are likely to derive much comfort from 
this proposal. But on the other hand, such a provision may be seized upon by less scrupulous 
landlords as a device allowing them to end the tenancy on the pretence of wishing to sell or 
move in. They can then proceed to relet, claiming a change of mind. It is hard to see, without a 
bureaucratic oversight mechanism, how such an abuse might be prevented (particularly since 
there will be cases where a landlord invokes the process in good faith only to undergo a 
genuine change of mind, perhaps because of changed circumstances).   

Exemptions from the proposed model 

4.31 The consultation acknowledges, and we agree, that if the model is mandatory there will need to 
be certain exceptions. 

4.32 We have already made the case that social housing already offers greater security and other 
protections than the proposed model, and should therefore be excluded. 

4.33 In addition, our argument that the proposed model should be structured as a form of assured 
tenancy implies that the exemptions in Schedule 1 to the Housing Act 1988 will apply: for 
instance, student accommodation, holiday lets, agricultural occupancies and tenancies with a 
resident landlord. There should also be exceptions for tenancies granted to persons whose right 
to stay in the country will expire in less than three years, tenancies granted in connection with 
short-term employment, temporary housing and cases where the landlord holds the property 
under a lease with less than three years to run. 

Effect on the private rental market 

4.34 The consultation paper suggests that the proposed model will operate for the benefit of 
landlords as well as tenants, but in practice, the fact that the tenant may end the agreement at 
any time means that the landlord will be unable to reduce void periods or gain rent certainty as 
the paper hopes. It is for this reason that we believe the model will not be adopted voluntarily by 
most private landlords. 
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4.35 If this analysis is correct, it means that the effect of the proposal will be to make private renting 
less attractive to existing and prospective landlords, especially small landlords to whom the 
flexibility of the present law is especially valuable. It is highly likely that this will result in a 
reduction in the number of properties being brought to the private rental market, especially by 
smaller landlords. 

4.36 It is arguable that this would be a good thing. Since it is probable that properties not being let 
out would be offered for sale instead, the result could be to lessen house prices and make 
home ownership affordable to a broader range of purchasers, effectively rebalancing the 
housing market away from renting and towards owner-occupation. On the other hand, there will 
always be a large number of households who do not wish to, or are financially unable to, enter 
into the commitment of owning a home, and their interests will be harmed if fewer properties are 
available for rent. 

4.37 It is also likely that the nature of the rental market will change, since larger institutional landlords 
will probably be more willing than small landlords to accept the loss of flexibility implied by the 
proposed model. Again, it could be argued that this would be a positive development. 

4.38 As we have mentioned throughout, the Federation is the trade body for housing associations 
and does not claim to speak on behalf of the PRS. We therefore take no position on whether or 
not the proposed model of tenancy should go ahead. We do say, however, that the Government 
needs to be much clearer and more realistic about the likely impact of the proposed model, 
especially on the supply of dwellings in the PRS. This should start from a clear understanding, 
which is not evident in the Green Paper, of how the Government envisages the role of the PRS. 
It would then be possible to judge the proposals based on their likely impact and on whether 
they will help to generate the kind of sector to Government wants to see. 

Single Housing Ombudsman 

4.39 Although it is a separate issue from the proposed model tenancy, we wish to take the 
opportunity to remind Government of its own consultation, earlier this year, about a Single 
Housing Ombudsman covering all aspects of rental housing – local authorities, housing 
associations, and the PRS – and potentially some other aspects of housing as well. 

4.40 The Federation responded positively and in some detail because we believe that such a 
scheme, which should be compulsory for all landlords of residential property including the PRS, 
will raise standards and will contribute to addressing many of the same concerns that underlie 
the present consultation. 

 

5. Consultation questions  

We have set out our overall response to the proposals in the previous section. 

However, our response to the specific questions is as follows. 

Preliminary questions 

Q1  Are you responding: As a private individual? On behalf of an organisation?  

On behalf of the National Housing Federation. 

Q2 If you are an individual, in which capacity are you completing these questions? 

 Not applicable 
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Q3 If you are an organisation, which of the following best describes you?  

 We are the trade body for housing associations in England 

Questions for tenants 

Q4 – Q6 

We are not in a position to speak on behalf of tenants.  

Questions for landlords 

Although we are not a landlord as such, we are answering these questions based on our members’ 
experience. 

Q7 Have you ever offered a tenancy of longer than 12 months? 

 Housing associations provide social housing at sub-market rents, based on housing need. They 
normally and routinely offer tenancies of much more than 12 months: fixed-term tenancies are 
almost always of a minimum of two years, and usually five years or more; and over three-
quarters (77.5%) of new housing association tenancies are on periodic non-shorthold terms (so-
called ‘lifetime tenancies’), meaning that the landlord cannot bring the tenancy to an end unless 
a ground for possession is shown in court or the tenant ceases to use the property as his or her 
main home. 

Q8 What would most encourage you to offer longer tenancies? 

 Housing associations already offer tenancies longer than the three years proposed in the paper, 
therefore this question is not applicable. Our narrative response in the previous section 
considers some of the issues relating to the private rented sector. 

Q9 Have you ever experienced difficulties repossessing a property? 

 Our members report serious and increasing difficulties in using the court system, resulting partly 
from excessive delays because of lack of resources but also from a an inconsistent approach by 
judges and, sometimes in county courts, from a lack of judicial expertise in housing law. We are 
aware that Government has shown interest in the possible creation of dedicated housing courts, 
and in principle we support such an initiative. We stress, however, that any system of courts 
must be adequately resourced if it is to function properly. 

 The difficulties of using the court system are obviously increased where grounds for possession 
have to be demonstrated in court (as with a so-called ‘lifetime’ tenancy, as widely used by social 
landlords). The Government proposal for longer tenancies in the PRS implies a greater reliance 
of demonstrating grounds if problems arise during the three-year term; and as matters currently 
stand, this would be a major disincentive for private landlords on account of the delays and 
costs involved.  

Questions for all 

Q10 Do you think the protection for tenants from retaliatory eviction introduced in the Deregulation 
Act 2015 has been successful? 

 No. It is inherently difficult for tenants to exercise their rights when their underlying security is so 
weak. The need to involve the local authority, although probably necessary to prevent possible 
‘gaming’ of the system, creates an additional step in the process that will inevitably discourage 
tenants from using it. 
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Q11 (a) What do you consider to be the main benefits of a longer tenancy for landlords? 

 The principal benefit of a longer tenancy for housing associations, as landlords, is that it better 
allows them to meet their social or charitable purpose of providing housing in a manner that 
meets the needs of tenants.  

 We consider in our main narrative in the previous section the issues involved for landlords in the 
PRS. Our view is that the suggested benefits, such as certainty of rent over three years, are 
unlikely to be achieved in practice and that there is therefore little real advantage to offset the 
lack of flexibility involved in a longer tenancy. Please see our narrative response for a fuller 
consideration of this issue. 

Q11 (b) What do you consider to be the main benefits of a longer tenancy for tenants? 

 It is clearly a major benefit for tenants, in any sector (social or the PRS) to enjoy an entitlement 
to a longer tenancy. All the reasons suggested are valid: greater security; avoiding the costs of 
tenancy renewal; clarity on rents; empowerment to challenge poor practice. See also the 
answer to the following question.  

Q12 Do you consider there are any further benefits of longer tenancies? 

 Greater security of tenure has substantial additional benefits (which amount to part of the 
reason housing associations offer it). Tenant can put down roots in the area, getting to know the 
neighbourhood and the people that live there. Their children can settle at school, and form 
friendships, without being regularly uprooted. Based on this firm foundation all members of the 
household are enabled to take a full part in civic and community life. 

Q13 What do you consider are the main barriers to landlords’ offering longer term tenancies? 

 There are a number of reasons, including conditions imposed by the mortgage or lease, the 
practice of lettings agents in whose interest it is to generate frequent lettings, and the wish to 
preserve freedom of action regarding rent. There is also the technical point that any tenancy for 
a fixed term of more than three years must be executed as a deed. But the main reasons are 
likely to be the loss of control of the property when a longer tenancy is created, coupled with the 
fact that the obligations of such a tenancy, in the form Government proposes, fall on the 
landlord rather than the tenant. We discuss this more fully in our narrative response. 

A new framework 

Q14 Do you think a three-year tenancy with a six-month break clause is workable? 

 We have strong reservations about whether the proposed form of tenancy is workable. There is 
nothing in the law as it stands to prevent landlords from granting longer fixed-term tenancies if 
they wish; yet they do not do so (apart from social landlords, who are pursuing a social or 
charitable purpose). Since the proposed form of tenancy offers little to the landlord compared 
with a three-year fixed term under existing law, we anticipate that it will be very little used unless 
it is made mandatory. 

 If the proposed form of tenancy is made mandatory (with suitable exceptions, see Q23), the 
difficulty will be that it contains features that lend themselves to exploitation and ‘gaming’. On 
the face of it, a three-year tenancy involves a considerable loss of control over the property 
compared with the present law, so one possibility is that landlords (or their agents) will seek to 
maintain, in effect, the current position (and consequent lack of security for the tenant) by 
routinely invoking the six-month break clause regardless of the conduct of the tenant. It is also 
possible that landlords wishing to end a tenancy early will achieve this by purporting that they 
intend to sell or move into the property, only to say, after the tenancy has ended, that they have 
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changed their mind and will now seek to relet. It is hard to see how it will be possible to 
distinguish these tactics, which would completely subvert the intention of the new form of 
tenancy, from other cases where the landlord has good reason to invoke the break clause or, 
having regained possession with the sincere intention of selling or moving in, then has a 
genuine change of mind.  

 As we discuss in our narrative response, we believe that the proposed form of tenancy will be 
workable only if (a) it is mandatory (subject to suitable exceptions) and (b) if the ‘escape 
clauses’ for the benefit of the landlord (i.e. the break clause and the provision to end the 
tenancy if the landlord wants to sell or move in) are removed from the proposal. It is for 
Government to assess whether or not to accept the reduction in the properties offered for rent 
that would be likely to result. 

Q15 If you are a landlord, would you be willing to use the suggested form a tenancy? If a tenant, 
would it be attractive? 

 Housing associations already use forms of tenancy that grant substantially greater security than 
the Government proposed, but this reflects the fact that their priority is to meet housing need. 
For landlords in the PRS, who (perfectly legitimate) aim is rather to maximize gain, the 
Government’s proposal has little to offer and we anticipate that it will be little used unless it is 
mandatory. 

 For tenants, the Government’s proposal would, of course, be very attractive (assuming that 
landlords were not able to ‘game’ the system by, e.g. routinely invoking the break clause). 

Q16 How long do you think an initial fixed-term tenancy should last (not counting any break clauses 
or notice periods)? 

 If the proposal goes ahead, three years seems a reasonable minimum. Landlords should be 
able to grant a longer initial term if they prefer. 

Q17 What do you think is an appropriate length of time for a break clause? 

 We argue that the existence of a break clause creates such an obvious opportunity for abuse 
that it should not feature in the proposed scheme. Please see our narrative response for a fuller 
discussion. 

Q18 How much notice should landlords be required to give when they want to recover their property 
to sell or move into? 

 As discussed in our narrative response, there is a risk of ‘gaming’ by unscrupulous landlords if 
this is allowed as, in effect, an additional ground for possession (although its use is unlikely to 
become routine in the way that the break clause might). 

 To give tenants a reasonable opportunity to find alternative accommodation, they should be 
allowed the same two-month notice period as currently applies with no-fault possession. 
However, even this relatively short period might be burdensome for a landlord with a pressing 
reason for wanting to move into the property, e.g. as a result of relationship breakdown.  

Q19 How much notice should tenants be required to give when they want to leave the property? 

 We suggest two months. 
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Q20 Do you think the grounds for possession during the fixed term should mirror those in Schedule 2 
to the Housing Act 1988, with an additional right for the landlord to recover the property in order 
to sell it or move into it? 

 Yes. This will avoid creating additional complexity in housing law. If the ‘sell or move in’ ground 
is retained, it will require careful coordination with the existing grounds 1 and 2. 

Q21 Do you think there should be any restrictions on how often and by what level the rent should be 
increased in a longer tenancy agreement? 

 As discussed more fully in our narrative response, this is one of the most difficult aspects of the 
Government’s proposal. The issue is not so much with the timing of increases, which we 
assume will be subject to the same ‘annuality’ rule as existing assured tenancies, as with the 
quantum.  

 Essentially, the problem is that rent levels in the market are volatile. They will either run ahead 
of, or fall short of, but virtually never coincide with, any formula governing rent increases during 
the three-year term. If the market runs well ahead of the tenancy formula, the landlord will lose 
compared with the rent that might otherwise have been obtained; the tenant will gain, in the 
short term, but may well face a very large increase if the tenancy is renewed at the market level 
when the three-year term is up. If, on the other hand, the market falls behind the formula, the 
landlord gains in theory, compared with the rent otherwise realizable; but only in theory because 
in practice the tenant will serve notice and move elsewhere, or alternatively will agree to stay 
only if the rent is lowered. The practical result of a rent formula, therefore, is to protect the 
tenant in a strong market without offering any equivalent protection to the landlord in a weak 
market.  

 If, however, the quantum of rent increases is unrestricted, some landlords may seek to 
circumvent the security of the three-year term by imposing such a large increase that the tenant 
will be obliged to give notice. However, the landlord’s scope for doing this will be constrained if 
(as we recommend) the tenancy is subject to s14 of the Housing Act 1988. 

Q22 What do you think is the best way to ensure that landlords offer longer-term tenancies to those 
that want them or need them? 

 We do not think PRS landlords are likely to offer the proposed form of tenancy unless it is 
mandatory.  

Q23 What types of tenancy should be excluded from the proposed system? 

 Tenants of social housing enjoy extensive statutory and regulatory protections that confer on 
them much greater security of tenure (besides other benefits) than will apply to PRS tenants 
under the proposed model. Because the specifics of the proposed model are difficult to align 
with these protections, and with the existing tenancy practice of housing associations and local 
authorities, we recommend that social housing by registered providers should be excluded from 
the proposed model. 

 Note that this exclusion would apply only to social housing as statutorily defined. It would not 
extend to other forms of rented housing provided by social landlords, such as market rent 
schemes, to which the proposed model would apply on the same terms as for housing let by 
private landlords. 

 If, as we suggest, the proposed model is structured as a form of assured tenancy, the 
exclusions from assured status is Schedule 1 to the Housing Act 1988 would automatically 
apply. We also agree there should be other exceptions for forms of housing that are clearly 
temporary in nature. 
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Q24 What would be the benefits and disadvantages of requiring all landlords to offer the longer-term 
tenancy model? 

 Assuming that the model is introduced in a form that delivers the policy aim of fixed-term 
tenancies of at least three years as the norm in the PRS, we anticipate substantial advantages 
for PRS tenants in terms of the security they will enjoy and their ability to settle stably into the 
community. However, we also anticipate a sharp reduction in the number of properties being 
offered for private rent.  

Q25 What, if any, financial incentive could encourage longer tenancies? 

 Some form of tax relief would be an obvious incentive, although we acknowledge that this raises 
complex issues as set out in paragraphs 80 and 81 of the consultation paper. On the whole we 
feel that a statutory requirement is likely to be a more effective mechanism. 

Q26 If there were a financial incentive to offer longer tenancies, what conditions should the landlord 
have to meet? 

 We do not support financial incentives for complying with requirements, such as gas safety 
checks and deposit protection, that are already legally required. 

Q27 What other options to promote longer tenancies should be considered? 

 If the Government wants to see longer tenancies in the PRS we see no alternative to a statutory 
requirement. 

Q28 Would any of the proposals above affect people with a protected characteristic under the 
Equalities Act 2010? 

 We are not in a position to answer this question with any precision, but it is obvious that 
vulnerable persons are likely to be more concentrated at the more marginal parts of the PRS 
and will therefore be disproportionately affected by any measure that either increases stability 
and security of private tenants, or curtails the availability of properties for rent. 

Q29 Do you have any further comments? 

 None of the questions has addressed the potential for a single housing ombudsman covering all 
residential rental sectors (LAs, HAs, the PRS). This was the subject of a separate consultation 
by Government, to which the Federation responded in April of this year. [Insert link] We 
support the creation of such an ombudsman and we have outlined, in our proposal, how the 
PRS might effectively be brought under the aegis of such a scheme. We believe this could 
make a very positive contribution to raising standards in the PRS, whether or not the 
Government decides to go ahead with the proposed three-year form of tenancy. 

 

6. Conclusion 

 
6.1 The Federation understands the concerns that have been widely expressed about the operation 

of some parts of the PRS. However, the history of the PRS shows both that its operation is 
highly complex and that it is acutely sensitive to changes in the legislative regime. Therefore 
any major change, such as the Green Paper proposes, should be based on a thorough 
understanding of how the sector operates at present and a clear vision of the role that the 
Government thinks it should perform in the future. 



 

Page 16 

6.2 The model form of tenancy put forward in the consultation paper, although clearly intended to 
address some important and pressing concerns, presents a number of practical and operational 
issues that have not been fully worked through. This applies both to the structure of the tenancy 
itself, especially with regard to the ‘gaming’ opportunities created by the no-fault break clause, 
and to the suggestion of a rent formula.  

6.3 The Federation’s principal concern is with social housing rather than the PRS and we therefore 
take no position on whether a model form of tenancy should be introduced on the lines 
proposed. We believe, however, that the impact on the PRS of such a tenancy model, which 
would have to be mandatory if it were to be effective, would be far-reaching. If the proposed 
model is to go ahead, therefore, the Government needs to be much clearer about the likely 
impact, especially on the supply of properties in the PRS, and the role it envisages for the PRS 
in the housing sector as a whole.  
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