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Summary of key points 

• The Call for Evidence commences a process of reviewing the regulation of social housing. 
The Federation strongly supports the role of good proportionate regulation, welcomes this 
review, and looks forward to engaging fully with it. 

• In the Federation’s view the role of regulation is to create a framework within which 
associations can deliver on their social purpose as effectively as possible. This is the test 
against which any regulatory proposals should be judged. 

• The review should be comprehensive in scope, except where issues have been 
determined recently, such as the new insolvency provisions for registered providers and 
the deregulatory provisions of the Housing and Planning Act 2016.  

• The review should consider the underlying legislative basis for regulation as set out in the 
Housing and Regeneration Act 2008 as modified by the Localism Act 2011. 

• Any changes to the regulatory regime should not add to, and if possible should lessen, the 
risk of reclassifying housing associations as ‘public’ for the purposes of government 
accounting.   

• The regulator should remain a free-standing agency with a clear legislative remit and 
should be subject to direction by ministers only in specific limited areas. 

• The Federation supports more effective regulation of consumer issues, but believes it is 
essential the regulator maintains its current focus on governance and financial viability and 
the strengthening of consumer regulation. 
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1. Introduction 

This is the formal response of the National Housing Federation to the Call for Evidence by the Ministry 
of Housing, Communities and Local Government (MHCLG) on the regulation of social housing. The 
Federation is the voice of housing associations in England and our members are united by a common 
purpose – to ensure everyone has access to a quality home they can afford.  

We agree that a review is appropriate and the Federation, and its members, look forward to engaging 
fully with it. 

The Green Paper suggests that the call for a review of regulation was prompted, at least in part, by 
concerns about the operation of consumer regulation and a wish to strengthen it. We address this in 
our Green Paper response and, more briefly, in this response.  

We are pleased that the Call for Evidence makes it clear that the review should consider not only 
consumer regulation but also a full range of other regulatory issues, although we agree that it should 
not extend to matters only very recently decided, such as the deregulatory measures in the Housing 
and Planning Act 2016 and the new insolvency provisions. 

2. Background 

It is now ten years since the basis of current regulation was laid down in the Housing and 
Regeneration Act 2008 (although it was subject to significant changes in the Localism Act 2011). The 
composition of the sector and the environment in which it operates have evolved rapidly since 2008: 

• new types of provider have become increasingly important alongside local authorities and housing 
associations 

• new forms of provision, in particular the ‘affordable rent’ model, have emerged and become 
increasingly common 

• the level of public grant has fallen dramatically, 
• developing providers are accordingly increasing reliant on private finance, the level of which, and 

many forms of which, were not in contemplation in 2008 
• the Office for National Statistics has confirmed the validity of long-standing concerns about the 

relationship between the state and housing associations by classifying the latter as ‘public’ in 
Government accounts from 2015 to 2017. 

3. Federation's views   

In setting out our position, we address the following issues in turn: 

• the overall purpose of regulation 
• the underlying legislative basis for regulation 
• current practical concerns about regulation 
• consumer regulation and its relationship to regulation more generally 
• the safety and suitability of buildings. 

We then respond directly to the answers to the consultation questions at the end of this document.  

 

https://www.housing.org.uk/resource-library/browse/the-social-housing-green-paper-our-response
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3.1 The overall purpose of regulation 

Housing associations in England house more than six million people. They develop new homes for 
social and affordable rent, shared ownership, private rent and market sale, and homes for people who 
need support to live independently. Housing associations are independent not-for-profit organisations. 
While they represent an incredibly diverse sector, all are driven by social purpose, and their mission 
to ensure everyone has a good quality, safe place to live that they can afford. 

Housing associations are committed by their governing instruments to the provision of housing and 
related services to persons who are unable to provide themselves and their households with suitable 
housing on the open market. 

In the Federation’s view, the role of regulation is to create a framework within which associations can 
deliver on this purpose as effectively as possible. This is the test against which any regulatory 
proposals should be judged. 

In order to achieve this it is essential to regulate associations in a way that recognises their status as 
independent social organisations pursuing public benefit. Housing associations often work in close 
conjunction with the Government, local authorities and other public bodies – and welcome financial 
and other support from these bodies when it helps the association to achieve its social purpose – but 
they are not part of the state. 

This non-public status is essential to associations’ effective operation, not least because it allows 
them to raise money privately in addition to grants and other financial support they receive from other 
sources. Indeed, currently some 85% of associations’ development funding is raised privately, and the 
cumulative sum of private lending stood at £69.1bn in the sector’s 2017/18 global accounts. 

This non-public status cannot be taken for granted. In 2015 the Office for National Statistics (ONS) 
concluded that, while no single issue was decisive, the influence of the state over housing 
associations’ activities and policies through the regulatory environment meant that they should be 
reclassified as public entities for the purpose of government accounts. This increased public 
borrowing to the extent of associations’ cumulative debt, then standing at around £63bn. 

The Government immediately recognised the importance of this issue and deregulatory measures 
were incorporated into the Housing and Planning Act 2016, which, coupled with complementary 
measures in secondary legislation, allowed the ONS to reclassify associations as non-public in 2017. 

Based on this background, we suggest any temptation to see regulation as a mechanism to direct the 
overall activities or policies of housing associations should be resisted. We therefore see regulation 
as a framework – its function being to support associations in delivering their social aims. We also 
understand, however, the need for associations to be transparent about their performance against 
these social aims. 

Seen in this light, regulation represents a major strength for the sector. It gives assurance to the 
Government, local authorities, private lenders and most importantly to residents about the good 
governance and financial strength of the sector, and it provides a clear mechanism where regulatory 
intervention is needed. 

We also support regulatory underpinning of service standards, requiring associations to provide 
effective recourse if they fall short of appropriate standards, and allowing the regulator to take action 
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is the most serious cases. We consider below how consumer regulation may be reformed and 
strengthened to provide greater assurance. 

We welcome the recent creation of the Regulator of Social Housing (RSH) as a free-standing body, 
no longer an autonomous division of the funding and investment agency Homes England. The 
Federation has long advocated a clear division of this nature, the split recognises the fundamental 
distinction between the two functions and helps ensure that neither of them will unduly influence the 
other. 

We also welcome the fact that, whereas Homes England is responsible for large sums of public 
money and is properly accountable directly to ministers, RSH has more of an arm’s-length 
relationship with the Government and is subject to political direction only in certain specific and limited 
areas. The review of regulation should re-examine the statutory framework found (chiefly) in the 
Housing and Regeneration Act 2008 and the Localism Act 2011. Such a review should certainly 
consider the appropriateness and scope of the existing powers to direct the Regulator. 

We also want to call attention to the limits of regulation as an administrative tool. Cultural change will 
succeed only if it ia sector-led, it cannot be externally imposed. In our Green Paper response we 
acknowledge the importance of this issue and set out our approach to sector-led cultural change.    

3.2 Regulatory balance: regulation in theory and practice 

Prior to the Housing and Regeneration Act 2008 the powers exercised by the regulatory body at that 
time, the Housing Corporation, were based upon the regulatory powers of the Charity Commission. 
The 2008 Act moved away from this approach and adopted an entirely new format in which regulation 
was described as ‘rules’ instead of (as formerly) ‘guidance’ and registered providers of social housing 
were required to ‘comply’ with regulation rather than to ‘have regard’ to it. 

This theoretical tightening was off-set by changes in regulatory practice. The regulator reduced its 
level of interest in associations’ operational decision making and instead adopted a coregulatory 
approach operating through boards. The regulator also, especially after the Localism Act 2011, largely 
withdrew from overseeing the relationship between associations and residents except in cases where 
a regulatory breach had caused, or seemed likely to cause, a ‘serious detriment’.  

The Federation acknowledges the concerns about the effectiveness of consumer regulation and we 
address this later on in this response, as well as in our response to the Green Paper. However, if 
consumer regulation is to be strengthened, which we support, we must ensure it does not unduly 
upset the balance established in 2008 and 2011 and put classification at risk.  

The proposed review of regulation should be seen as an opportunity to reexamine the underlying 
statutory basis for regulation, which still, despite some important changes in 2011, rests largely on the 
2008 Act. The fundamental changes to the regulation of the sector made by the 2008 Act, which the 
Federation raised concerns about at the time, proved to be among the factors cited by the ONS in 
2015 when it classified associations as public. 

 

https://www.housing.org.uk/resource-library/browse/the-social-housing-green-paper-our-response
https://www.housing.org.uk/resource-library/browse/the-social-housing-green-paper-our-response
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3.3 Operational regulatory issues 

Below we have set out some specific points we would like to raise in this initial Call for Evidence, 
which have been informed by the views of our members, stakeholders and residents shared at a 
number of events and conversations in recent months.  

We welcome the recognition in the Green Paper and Call for Evidence of the importance of the role of 
the RSH in regulating governance and financial viability. We acknowledge the strenuous efforts that 
have been made by the RSH to ensure that regulation in these areas has been effective, 
proportionate and risk based. This has played a very positive part in maintaining the standards and 
reputation of the sector and giving assurance to residents, lenders, local authorities and other 
partners. This function should not be compromised in any way, and the strengthening of consumer 
regulation should not divert either the resources or the attention of the RSH from matters of 
governance and viability. 

We are pleased that the Call for Evidence has highlighted the question of for-profit providers and 
lease-based providers. We are not suggesting that either category of provider should cease to be 
eligible for registered provider status, but we agree that they pose particular challenges. It may well 
be that the RSH needs additional powers, and possibly a wider degree of discretion, both over the 
way these providers are registered and how they are regulated once registered. Any discretion 
conferred on the RSH needs to be couched in terms that allow the RSH a reasonable degree of 
security against legal challenge. 

The period since 2008 has witnessed substantial consolidation in the housing association sector, 
involving not only full mergers but also an increase in the number of group structures. There is a 
strong case for allowing the RSH greater powers to decide how best to register and regulate group 
structures that should include, if thought fit, the power to register a non-stockholding parent of a group 
structure that includes stockholding subsidiaries, and to regulate the subsidiaries via the parent rather 
than directly. 

3.4 Consumer regulation 

The strengthening of consumer regulation, which we strongly support, needs to be done in a way that 
does not divert resources or attention from the essential role of dealing with governance and viability. 

It is important to avoid recreating the approach to consumer regulation that applied prior to the 2007 
Cave Review, in which the regulator effectively interposed itself between housing associations and 
their residents and laid down detailed requirements about how the day-to-day relationship should 
work. The effect was that associations tended to focus on what the regulator required rather than on 
what residents needed or expected. The fact that such an approach was inevitably uniform across all 
associations meant that it became more difficult, sometimes impossible, for associations to match 
their services to local conditions and needs.  

We think there are a number of ways of improving the status quo and reviewing how the current 
approach to the regulation of consumer standards works would be a sensible place to start. We would 
also suggest the consumer standards themselves are reviewed to ensure they still reflect what is 
important to residents.  
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If there is to be more proactive regulation of the consumer standards, which we think could provide a 
helpful mechanism for holding boards to account and providing assurance for residents, we 
understand the regulator will need an alternative trigger mechanism to the current serious detriment 
test. Again, we think this could be done in a number of different ways.  

One way of doing this could be for the regulator to have access to information that will allow it to 
decide whether further work would be appropriate. A self-certification approach to resident-facing 
services could have a helpful role to play. This could work in the way the Value for Money Standard 
works currently, where boards are required to demonstrate to stakeholders how they are meeting the 
requirements of the standard by publishing an annual self-assessment that is robust, transparent and 
accessible. 

Obviously, if it comes to light that a provider has wrongly certified itself as compliant with consumer 
standards, this would be a major regulatory breach and as such should be dealt with by the regulator.  

We think that demonstrating delivery of the commitments in a charter, which would effectively set out 
a clear offer for residents, could be a significant factor in giving assurance to the regulator. But it 
would not be compulsory and compliance could be demonstrated in other ways.  

We’ve heard consistently from our members and their residents that how complaints are dealt with is 
indicative of the culture and leadership of an organisation. How a landlord responds to a complaint or 
issue from a resident, and how easy it for a resident to get in touch with the landlord in the first place, 
can have a big impact on whether residents feel listened to. Many residents have told us and our 
members that being able to complain easily and effectively, and knowing their complaint will be dealt 
with, is key to feeling empowered.  

We support the idea of removing the ‘democratic filter’ explored in the Green Paper, making it easier 
for residents to seek redress.   

The Ombudsman has an important role to play and needs to be properly resourced and supported to 
play this role effectively. Many of our members have expressed concern about the current backlog the 
Ombudsman is dealing with and how this may be adding to the sense of frustration that residents 
must feel.  

Our members have acknowledged that, despite progress, some complaints procedures are still too 
complicated, do not focus on getting the best outcome for residents, and complaints are too slow to 
be resolved. We agree that residents should be supported to raise complaints, that the complaints 
process should be speeded up, and barriers to redress should be removed.  

3.5 The review of building regulations and safety  

We believe it is important to draw a clear distinction between the building safety concerns addressed 
by the Hackitt Review, and issues about the involvement and engagement of social housing tenants, 
the services they receive, and valuing the contribution made to society by social housing. 

We agree that the latter issues have relevance or resonance for social housing, as opposed to 
housing in general, and we have addressed them in our Green Paper response. But the former 
issues, regarding building safety, apply regardless of the nature of the building owner and should be 

https://www.housing.org.uk/resource-library/browse/the-social-housing-green-paper-our-response
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addressed on the merits of the building in a manner that applies equally and even-handedly to all 
relevant buildings whether in the local authority, housing association, or for-profit private sector. 

We agree with Dame Judith Hackitt’s description of the current system of building regulation and fire 
safety for high risk, high rise and complex buildings – both in writing and in practice – as being “not fit 
for purpose” and we agree that cultural and behavioural changes will be pivotal in creating a much 
more effective regime.  

We think that the Joint Competent Authority (JCA) will be integral to the proposed new regime and we 
fully support the ambition to improve the regulation and enforcement of building regulations and 
safety. We are actively working on a range of issues, including the way dutyholders can carry out their 
responsibilities in buildings with a variety of tenures.  

While we know from independent data that the quality of the homes and services we provide is high, it 
remains vital for us to demonstrate that we are responsive to our tenants if we are to continue to earn 
their confidence and trust. 

4. Conclusion 

We strongly support a fresh examination of the social housing regulatory regime. This should be 
based on a clear understanding of the purpose of regulation, and extend to its underlying legal basis 
as well as to its practical operation. 

The review should recognise, and build on, the many strengths of the existing system, particularly the 
coregulatory approach. But the opportunity should be taken to address some specific areas of 
practical concern that have emerged in the decade since the Housing and Regeneration Act 2008. 
The review should also consider how to improve the effectiveness of consumer regulation while 
maintaining coregulation and ensuring that the RSH can continue its oversight of governance and 
financial viability. 

It is also, of course, essential to ensure that housing associations continue to be classified as non-
public bodies in government accounts. 

5. Answers to consultation questions 

Question 1: We would welcome information on whether the current statutory objectives, and 
monitoring and enforcement powers are right, whether they need amending, and if so, how. 

We support the overall approach and welcome the opportunity to take part in reviewing the detail. 
Such a review should examine not only the objectives laid down by statute but the underlying basis of 
regulation as well. We acknowledge particular concerns about consumer regulation and address 
these under question six below, as well as in our narrative response both to the Call for Evidence and 
the Green Paper. 

As an overarching consideration, particularly in view of the classification of housing associations as 
‘public’ for government accounting purposes from 2015 to 2017, we emphasise the need to ensure 
that the regulatory environment respects housing associations’ status and independent social 
businesses that are not part of the state.  
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Question 2: We would welcome information on whether the “regulated self-assurance” 
approach to regulation of social housing is the right approach. If not, how should it be 
changed? 

We strongly support this coregulatory approach. It has crucial advantages over the more intrusive 
form of regulation previously in force: it places responsibility for the policy and management of 
housing associations squarely on their boards, it allows them the flexibility to respond to their specific 
circumstances including the needs and expectations of their tenants, it greatly reduces the regulator’s 
requirements for staff and other resources, and it gives less ground for concern regarding the non-
public classification of housing associations. It is important to stress that the coregulatory approach is 
capable of accommodating stronger consumer regulation, just as it has accommodated the regulator’s 
greater focus on economic regulation.    

Question 3: We would welcome information on the effectiveness of the current approach to 
economic regulation. 

In broad terms (but see question four below), we believe the current approach to economic regulation 
has been highly effective. The regulator has maintained a strong focus on governance and financial 
viability but, by adopting a coregulatory approach, has done this is a manner that supports and 
reinforces the fundamental responsibility of boards. For example, the requirement for robust stress-
testing to be carried out by and on the authority of the board (and not by the regulator on the board’s 
behalf) has undoubtedly contributed positively to the business planning and organisational resilience 
of the sector and its improved governance. 

Question 4: We would welcome information on any areas of the economic regulatory 
framework which might not work effectively or provide sufficient oversight when meeting the 
challenges of the evolving sector.  

The way the regulated sector has evolved since 2008 has brought to light some growing concerns 
about the adequacy of the regulator’s powers to achieve effective economic regulation of certain 
categories of provider, correctly identified in the Call for Evidence as for-profit providers and 
organisations whose business model relies mainly or wholly on the leasing of property. The proportion 
of the sector represented by these categories remains relatively small but it is rapidly growing and we 
believe a review of the regulator’s powers is extremely timely. 

It would also be helpful to take the opportunity to review the powers of the RSH to register and 
regulate group structures, particularly in cases where the group parent does not itself hold stock. 

Question 5: We would welcome information on any specific issues that we should be aware of 
as the review progresses, to ensure that we retain a coherent regulatory framework. 

We agree about the importance of a coherent framework, and we argue that it should adhere to the 
principle of coregulation and should ensure that housing association boards (or equivalent governing 
bodies) should be responsible for the management and strategic direction of their organisations.  

Question 6: We would welcome information on any risks arising from improving the approach 
to consumer regulation enforcement. 

As outlined in our narrative response, we believe that the strengthening of consumer regulation needs 
to be delivered in a manner that avoids risks such as: 
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• moving the sector back in the direction of reclassification as ‘public’ 
• diverting the focus from economic regulation 
• a centrally-imposed, one-size-fits-all approach to resident engagement and resident services  
• a focus by providers on complying with the requirements laid down by the regulator instead of 

on meeting the needs and expectations of their residents. 
 

As indicated in our responses to the Call for Evidence and the Green Paper, we are confident that it is 
possible to strengthen consumer regulation without causing these risks to crystallize.  

Question 7: What are your views on risks and opportunities presented by the regulatory 
regime suggested by Dame Judith Hackitt and how that should work with social housing 
regulation? 

The Hackitt Review was established in response to the tragic fire at Grenfell Tower and the focus of 
the report was rightly on building safety. The Hackitt Review acknowledged, and we strongly agree, 
that building safety issues apply whatever the nature of the building owner, be it a local authority, a 
housing association, or a private-sector property company. We briefly refer in our narrative response 
to the work being undertaken by housing associations and the Federation following the Hackitt 
Review.   

The Grenfell Tower fire also resulted in greater exposure for serious concerns about the status of 
social housing tenants, the services they receive, and the responsiveness and accountability of their 
landlords. The housing association sector, and the Federation as its trade body, shares many of the 
Government’s concerns in this area and had already begun, many months before the Green Paper 
was published, to work on formulating an Offer to Tenants. We set out our approach fully in our Green 
Paper response. 

Regulatory changes should distinguish clearly between matters that are specific to social housing and 
those, such as building safety, that apply to housing generally. Only matters that are specific to social 
housing should be dealt with by the RSH. Other matters, such as building safety issues addressed by 
Hackitt, should be dealt with through regulatory mechanisms that apply equally to all owners and 
controllers of relevant property, whatever the nature of the organisation concerned (and of course 
including housing associations). 

Question 8: We would welcome any information that might inform the review of the regulatory 
framework. 

We have nothing further to add to our narrative submission and our replies to the questions above. 
We look forward to engaging with the forthcoming review. 

 

https://www.housing.org.uk/resource-library/browse/the-social-housing-green-paper-our-response
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