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Recovery Position
SLR Consulting’s Greg Altria and Sarah Lovell look at the continued economic 

benefits of obtaining recovery status for waste deposit activities.

S
ince the European Court determined in favour 
of Abfall Service AG in 2001, the Environment 
Agency (EA) has been required to consider permit 
applications for the permanent deposit of waste on 

land as a recovery activity (rather than disposal) where it can 
be demonstrated that the principal aim is the use of suitable 
waste in place of a non-waste material, often termed as 
“Deposit of Waste for Recovery” (DfR).

The EA consequently developed guidance to assist 
applicants in determining whether an activity is recovery 
or disposal (RGN13), Defining Waste Recovery: Permanent 
Deposit of Waste on Land. This guidance set out the 
assessment of proposed recovery schemes against five key 
tests, which are: that there is a clear benefit; suitability of 
materials; substitution of non-waste for waste; minimisation 
of waste volumes; and standard of completion.

In 2015, the EA was challenged in the Court of Appeal 
on their assessment of a site recovery scheme based on 
the RGN13 Guidance. The decision found in favour of the 
claimant who was granted a DfR permit for the suitable 
restoration of a quarry. The response from the EA has been 

to focus on the “substitution test” when deciding whether 
the permanent deposit of waste constitutes “disposal” or 
“recovery” and the EA has since published revised online 
guidance, superseding RGN13.

The replacement online guidance, “How to apply for 
a waste recovery environmental permit to permanently 
deposit waste on land”, published in October 2016, states 
that the EA will consider all relevant information in 
making a judgment, including any evidence provided to 
demonstrate that if you couldn’t use a waste material you 
would do work to get the same outcome using non-waste 
materials. The guidance also describes three main ways in 
which it may be possible to demonstrate that waste is being 
used in place of non-waste.

However, the revised guidance also sets out the EA’s 
information requirements for risk assessments to accompany 
any permit application for DfR to determine the necessary 
engineering and monitoring requirements, which could 
include the requirement for a geological barrier and/or 
aftercare monitoring prior to it being possible to surrender a 
permit for DfR.

"…it would be a shame to see the revised 
guidance deter operators from the beneficial 

use of waste materials in restoration and 
construction projects going forwards"
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The result means some developments that may previously 
have been successful in gaining a DfR permit would now 
likely be classed as disposal by the EA, in many cases 
forcing operators to revise schemes or obtain a landfill 
environmental permit. However, given that the EA’s updated 
guidance requires engineering and monitoring for recovery 
operations more akin to a landfill application, some may 
consider whether it is worth the gamble of applying for a 
DfR permit at all. However, assuming due consideration 
of the guidance is given at the design and planning stages, 
securing recovery status continues to be readily attainable 
and worthwhile. 

Attainability 

THE EA’S revised guidance still requires the same five criteria 
to be met in order to demonstrate that the permanent 
deposit of waste is a recovery operation, however, there is 
now a revised understanding of the “substitution principle”. 

The EA suggest several ways in which it can be 
demonstrated that waste is being used in place of non-waste 
and this includes: 
• evidence of financial gain by using non-waste materials
• evidence that funding has been secured to cover the 

expected cost of the work using non-waste
• evidence that there is an obligation to do the work, 

for example being required by a planning condition to 
restore the land according to an approved plan and the 
planning authority are unlikely to agree to a materially 
altered scheme.  

Since the revision of the guidance, SLR has managed 
the preparation of a number of applications for DfR using 
a variety of arguments in relation to the substitution test, 
with a number of recent and notable successes. In our 
experience, however, planning permissions and the design 
of schemes have inadvertently precluded recovery as an 
option at the permitting stage on the basis of the substitution 
test, for example due to the particular wording of a planning 
application or reference to the potential for a scheme to be 
revised in future.

In order to maximise the chances of success, the future 
permitting options and recovery criteria should be a key 
consideration during the design and planning stages of a 
development seeking to use waste in place of non-waste, in 
order to demonstrate that work would still be completed 
using non-waste if a waste material couldn’t be employed.

Whilst success may not be possible in every case, SLR has 
found that gaining recovery status is readily attainable using 
a variety of routes including evidence of an obligation to do 

the work through planning conditions, lease agreements 
etc, and also by using financial viability arguments. There 
is no “off the shelf solution”, and in each case a carefully 
considered tailored argument is required.

Economic Benefits

THE SIGNIFICANT economic benefits of DfR schemes remain 
largely unchanged, making obtaining DfR environmental 
permits for schemes attractive from a business perspective. 
In summary:
• operators can charge gate fees for the import of 

materials and minimise costs associated with primary 
materials that reduce the profitability of schemes

• no landfill tax is associated with recovery deposits, 
enabling operators to offer lower costs to customers. 
Note the lower rate of landfill tax will be £2.65/tonne 
from 1 April 2017

• costs in relation to infrastructure, monitoring and 
aftercare requirements can be planned for at the design 
stage and for many schemes are marginal compared to 
income generated and tax savings

• increasing pressures on diversion from landfill can only 
lead to increasing demand from waste producers for 
DfR outlets.   

In the interim period, between the 2015 Court of Appeal 
challenge and the publication of the revised guidance, 
uncertainty surrounded the DfR sector. The permitting of 
schemes was held up or on hold, pending the publication 
of revised guidance. Whilst the emphasis has changed in 
the revised guidance and introduced additional costs to the 
sector, obtaining recovery status remains readily attainable 
and attractive from an economic perspective.  

The reduction in risk gained through appropriate design and 
planning enables DfR to remain a worthwhile business strategy 
for operators in the waste, construction and mineral sectors. 

More operators should be encouraged to take this 
approach, rather than be deterred due to revised guidance. 

As one of the key principals of the Waste Framework 
Directive is to promote the better use of resources, it would 
be a shame to see the revised guidance deter operators 
from the beneficial use of waste materials in restoration 
and construction projects going forwards. We would advise 
against being discouraged; whilst the sector is in a period 
of adjustment and it will take time for the new permitting 
requirements to filter through to all those involved in 
the design and obtaining of necessary permissions, it is 
anticipated that securing permits for DfR operations will 
continue to be readily achievable. <
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STRATEGY

27


