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Contracting and commissioning issues

NB – health warning – as Nigel Edwards Warned:

Nigel Edwards (@nedwards_1) tweeted at 1:43 PM on Tue, 
Nov 18, 2014: Anita Charlesworrh confirming my view that 
contracts and incentives are limited as tools for driving  
change #FTN14

Simple issues 
Kings Fund – commissioning and contracting for integrated care

Inst of Govt – Beyond Big Contracts

Key points from Hempsons briefing on “commissioning for integration”

GF notes from Capsticks seminar
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Simple issues 
• Contracts
• Contractual form
•  Multi year contracts – how many years. Breakpoints. Perhaps also something to be said on 

multi year contractual frameworks.....to better incentivise longer term approach to population 
health

•  Risk and gain sharing - structure of the risk and gain share - is there a min threshold of 
performance required to trigger gain or risk share? does the level of risk and gain share split 
between provider and payer change with who is taking what risk? what is the shared savings %

•  Extent / scale / timing of movement to risk and gain sharing. Determining revenue and saving 
distribution – risk and gain sharing 

•  Contractual simplicity important

Payment for activity within contractual envelope
• Capitation
• But with some fee for service for high value things
•  Working out how we pay so as to stimulate “over provision” of high value prevention focused 

stuff
• Working out the mechanics of this difficult

Considerations 
• Choosing the right organisational form and legal model 
• Making changes to the way services are delivered 
• Getting the governance right 
• Sharing information and integrating technology 
• Complying with procurement law & competition law 
• Workforce implications 
• Making the most of estate opportunities 
• Regulatory compliance
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key points from KF Commissioning and contracting for 
integrated care very useful summary. 
http://www.kingsfund.org.uk/publications/commissioning-contracting-integrated-care 

Prime v alliance – which route

Alliance contracting 

• Came from oil industry
•  No one body has total level of expertise, the payers got fed up with everyone litigating 

everyone else
• Responsibility to deliver is shifted to all parties in the alliance
•  Widely taken up in NZ and Aus in a range of public sector contracts; fairly recent 

development in the NHS
•  key difference from the prime contractor  model is that the commissioner(s) and all providers 

within the alliance share risk and responsibility for meeting the agreed outcomes
•  not co-ordinated by  a prime contractor or integrator, and there are no sub-contractual 

arrangements
•  All organisations within the alliance are equal partners and they must instead rely on internal 

governance arrangements to manage their relationships and delivery of  care 
•  Alliance contracts in particular require providers and commissioners to enter into a single, 

legally binding partnership
•  It’s a big deal to use alliance in the standard NHS contract - in that can only be one provider 

named on standard contract
•  So development of a wrapper contract to bring a number of providers together each of whom 

have a standard NHS contract

Contract principles: terms of the contract

Outcomes 

Integration 

Cost 

Designing the contract

Total population v narrower defination of disease group or a population group

quite important and largely driven by the nature of the problem identified and the complexity of 
the pathway. 

CCG might choose to focus on a disease-based boundary where it has concerns  over the quality 
or efficiency of a clinical or service pathway; whereas a population based boundary might be an 
appropriate solution where there are problems in care  co-ordination or a projected increase in the 
number of people in that    population group. 

http://www.kingsfund.org.uk/publications/commissioning-contracting-integrated-care
http://www.kingsfund.org.uk/publications/commissioning-contracting-integrated-care
http://www.kingsfund.org.uk/publications/commissioning-contracting-integrated-care
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disease-based approach is often   criticised for ineffectively managing co-morbidities, while a 
population-based approach can trigger artificial boundaries based on age or other factors, which 
can lead to a two-tiered system of care. 

Defining the population, managing any boundaries and specifying what is in and outside the scope 
of the contract will require considerable consultation with local providers and communities.

Some services may remain technically outside the scope of the contract. - primary care is the 
responsibility of NHS England and cannot currently be directly commissioned by CCGs 

Length of contract
Short-term contracts (traditionally 12 months) deter many providers from ‘pump-priming’ or making 
other upfront investments in new models of care, fearing their contract will not be renewed and 
they will not reap the benefits of that investment. The five cases presented in the doc aiming for 
contracts of between three and ten years.

Attitudes to risk
Providers have different attitudes towards risk and they have varying capacities to  understand, 
share and absorb financial risk. 

The challenge of this collective risk (and between establishing a contract that allows sufficient 
time for outcomes and savings to be realised, but is also short enough to minimise the risk to 
commissioners if it is unsuccessful. 

CCGs should rely on developing robust outcome measures and mechanisms of accountability 

Resources for contracting
significant investment and resources; the time, effort and difficulty involved in establishing new 
contractual approaches should not be underestimated. In the examples we have drawn on, CCGs 
have spent up to two years planning and engaging with other local stakeholders in order to agree 
a contractual model and meaningful outcomes. 

The financial cost to commissioners is very high and requires considerable upfront investment. For 
example, Cambridgeshire and Peterborough CCG has been spending in the region of £1 million per 
year on setting up the transformation programme (including £800,000 on staff costs). 

These contractual vehicles intend to shift some commissioning responsibilities and risk onto 
providers (or integrators). It is unclear whether providers have the skills to manage these 
responsibilities and this level of risk, and they may need ongoing support from CCGs. CCGs will 
need to consider what investment they can make in developing and supporting new contractual 
models (and contract-holders), particularly if the decision is made to go through procurement. 
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Procurement -
Some myths around what is allowed and supported within the regulatory context and competition 
law.

Some CCGs believe that all new contract  developments are required to go through procurement, 
while others do not realise that they are able to issue longer-term contracts. 

Similarly, CCGs that have not gone through procurement can also make a strategic decision to 
work with existing providers – because they have confidence that a local solution can  be reached 
and/or that the contract removes barriers to integration for a group of  providers that already work 
well together.

CCGs are not required to test the market, but any organisation can challenge this decision and 
Monitor will then investigate whether commissioners have broken competition laws. CCGs do not 
need to formally seek upfront ‘approval’ from Monitor to test the market or otherwise. Rather, 
Monitor’s role is to provide an external challenge and scrutiny on competition, working with CCGs 
as they develop their ideas and intentions and then continuing this engagement. 

However, it is unlikely that  either CCGs or CSUs will develop or hold the complete range of complex 
financial, legal and procurement skills necessary to develop a variety of contractual vehicles.  CCGs 
need particular support in these three area.

CCGs frequently relied on legal firms to assist with contract development, on management 
consultancies to help understand their population and define the contract value, and on actuaries 
to assess financial risk and support procurement. This level of support all adds significantly to the 
cost of procurement and the contract development process – costs which might be prohibitive for 
less financially stable CCGs, restricting them to a traditional cycle of contracting and commissioning. 
While bespoke solutions are essential, and will be a significant factor in the eventual success of 
transformation programmes, considerable time and resources are being spent on building these 
solutions. Yet the cost and resources involved in buying expertise to replicate these models across 
the country is not sustainable or defensible in the long term. 

Monitor (2014). ‘Complying with Monitor’s integrated care requirements’. Department of Health 

www.gov.uk/government/publications/integrated-care-how-to-comply-with-monitors-
requirements/complying-with-monitors-integrated-care-requirements  

Monitor (2013). Substantive guidance on the Procurement, Patient Choice and Competition 
Regulations. London: Monitor www.gov.uk/government/uploads/system/uploads/attachment_
data/file/283505/SubstantiveGuidanceDec2013_0.pdf  

Contracting issues, dealing with choice and competition

Agree with a provider and then get permission from Monitor. 

https://www.gov.uk/nhs-providers-and-commissioners-submit-locally-determined-prices-to-monitor

http://www.gov.uk/government/publications/integrated-care-how-to-comply-with-monitors-requirements/complying-with-monitors-integrated-care-requirements
http://www.gov.uk/government/publications/integrated-care-how-to-comply-with-monitors-requirements/complying-with-monitors-integrated-care-requirements
http://www.gov.uk/government/uploads/system/uploads/attachment_data/file/283505/SubstantiveGuidanceDec2013_0.pdf
http://www.gov.uk/government/uploads/system/uploads/attachment_data/file/283505/SubstantiveGuidanceDec2013_0.pdf
https://www.gov.uk/nhs-providers-and-commissioners-submit-locally-determined-prices-to-monitor
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Lessons for commissioners
It is essential to engage and communicate with local providers, patients and the wider community.
Both transactional and relational approaches have an important role.

Developing different contractual and commissioning approaches is not a substitute for building 
good relationships across local stakeholders (which can take considerable time) or addressing 
conflicts between providers and/or commissioners. 

A contract is not sufficient to improve relationships and drive service integration, and in some 
cases may magnify any conflicts and fragmentation. 

The nature of pre-existing relationships might be a factor in deciding the best contractual approach. 
CCGs might be more convinced by an alliance contract when there is a history of collaboration, 
trust and commitment between providers and commissioners, with no concerns about quality of 
provision. Or they may wish to test the market and invite bids from partnerships of providers that 
are willing to work in such an alliance. Contractual approaches rely on highly technical levers, 
based on a transactional approach in order to drive integration.

Commissioners should not underestimate the relational aspects of contracting for integration – 
encouraging collaboration, as well as changes in organisational behaviour and ways of working.

Payment mechanisms and incentives need to be aligned, taking advantage of local flexibilities 
and capitated budgets 

Fragmentation across payment systems. 
Providers that are paid for activity can be incentivised to maximise treatment and lower their unit 
costs. 

There is little incentive to develop new ways of delivering care, and commissioners must bear the 
risk of any increased activity. 

Providers of services where there are no national prices (such as mental health and community 
services) are instead reliant on block contracts and receive a lump sum payment, thus increasing 
their demand risk and incentivising providers to limit activity or ‘cream-skim’ less complex cases.

A capitated budget would seek to align financial incentives and allow providers to collectively 
manage the distribution of activity and funding across the system. The capitation payment would 
be based on the agreed contract value (as discussed earlier), adjusted over time according to 
population projections and/or any ambitions to reduce overall spending for the service.

The transfer of financial risk onto providers can introduce strong incentives to limit activity or cut 
corners on quality. 

The focus should be on building governance and organisational models
Shared governance frameworks currently lag behind new contractual models, instead evolving to 
meet the needs of emergent interdependencies. 
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New provider partnerships will need to establish a legal framework and terms of reference setting 
out how they will work together, make decisions and manage risk. 

Commissioners are transferring greater responsibilities and risks onto providers, which frequently 
do not have a track record of working together. 

Absence of any inter organisational governance structures has repercussions for providers’ ability 
and confidence to accept the financial and clinical risk that comes with a capitated budget and an 
outcomes-based contract.
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Beyond big contracts

Beyond big contracts. Commissioning public services for better 
outcomes. Institute for Government. 2013
This report looks at recent changes in ‘commissioning’ 

Asks two main questions.

1. What is actually changing on the ground?
We ask whether outsourcing and ‘payment by results’ are really becoming a new norm for national 
and local commissioners, whether social sector organisations are really at the heart of reforms, and 
what results new approaches are producing so far.

2. How ‘ready’ are those who are implementing reforms?
We ask how far commissioners and managers in private and social sector companies support the 
changes; how capable they feel of ensuring reforms maintain or improve service standards in a 
time of declining budgets; and how well prepared they are to work in an increasingly complex 
social, economic and operational environment.

10 trends
1 Shift to outcome-based contracts
There is a genuine shift to outcome-based contracts nationally and locally and plans are in place 
to increase the use of ‘payment by results’ contracting in many areas. 

Moves away from short, process-based contracts are almost universally welcomed. 

However, commissioners still have doubts about their ability to understand outcomes, to engage 
the community in this process, and to measure and reward providers’ contributions appropriately  
– particularly in helping users with severe or complex needs.

2 Transferring financial risk
Commissioners are transferring more financial risk onto providers in the hope this will lead to 
innovation. However, innovation does not currently appear to be a consequence of increased risk 
transfer. Instead, we found providers concerned about their financial survival are generally unwilling 
to take on further risks by doing things differently. Social sector providers are especially concerned 
about these dynamics undermining their ability to innovate through building close relationships 
with citizens and communities.

Over 80% of providers reported concerns about financial risk from PbR, with most worried about 
cost recovery in contracts (80%), and access to upfront/working capital (78%).
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3 Relationships
Relationships are being broken and reformed. Due to the growth in sub-contracting and provider 
consortia, public sector commissioners are, in many service areas, becoming less connected to 
smaller and social sector providers. Social sector organisations meanwhile rely increasingly on 
winning work from large private sector partners and some depend on these for their survival, 
creating lopsided partnerships. Major structural reforms in a wide range of public services have 
weakened relationships across different service areas. Commissioners and providers – both of 
whom want to see greater collaboration – are only now beginning to forge relationships that might 
improve service co-ordination in future.

Just under 90% of commissioners say they are using commissioning to encourage social sector 
organisations to collaborate to deliver services. Almost one-third of providers report an increase in 
partnership working with similar organisations, with a substantial increase in subcontracting.

4 Support for principles
This research found widespread support for the principles underpinning reforms: the focus on 
outcomes and value for money in particular. However, our research shows there is widespread 
concern that misapplied contracting tools and techniques linked to the Open Public Services agenda 
could have perverse consequences, with some concerned that those with the most complex needs 
would be left behind as a result. There was also frustration that the difficulties and complexities of 
improving public services via new commissioning approaches are being glossed over.

Our view is that commissioning models are not necessarily fit for purpose…. (and) this could lead to 
mediocre services rather than continuous improvement.

5 Public service provider
Social sector organisations are playing an important role in identifying opportunities for more cost 
effective, innovative responses – but this is proving difficult to do at pace and scale…

6 Local commissioner
The Institute for Government has made recommendations on structural reforms that might minimise 
these perverse consequences elsewhere. These include stronger accountability arrangements, 
and measures to boost competition and improve transparency of provider costs and performance. 
Collaborate has suggested how the conditions to enable better partnership working might be 
created, for example by applying the Public Services (Social Value) Act creatively. In this report 
however, we share the insights of those commissioning and delivering public services themselves. 
In particular, we highlight the practical steps needed to ensure commissioning delivers better results, 
and public services are ready to meet the needs of the citizens they serve in future. The following 
themes are developed further within the report: outcomes; risk and innovation; and relationships.
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7 Outcomes
Invest time in defining desired outcomes, and putting users and communities at the heart of 
services.

  1 Understand the community
  Research participants wanted much greater focus on building insight, understanding 

communities and managing demand. This would give commissioners deeper insight into 
community needs, provider methodologies, community assets and resources – and would 
provide a vital platform for more user-focused commissioning.

 2 Co-produce outcomes
  Research participants valued inclusive, deliberative processes as a route to involving 

citizens and communities in defining outcomes, and for holding commissioning processes 
to account. It was felt that many commissioners still lack the methodologies to do this. But 
as one member of our expert visioning group argued, “You can’t call it commissioning if 
coproduction isn’t the most important component.”

 3 Embed this into public service contracts
  There was a call for building more systematic focus on user and community needs into 

contracts and reward structures, for example, by tracking user satisfaction and rewarding 
providers who improve it. Bureaucracy tends to proliferate when commissioners and 
providers aren’t confident they can track providers’ impact. So such steps could also help.

8  Risk and innovation
Understand the types of risk taking that are required to innovate and improve outcomes, and 
ensure they are incentivised.

 4 Balance risk for the social sector
  Research participants recognised the need to avoid excessive transfer of financial risk to 

smaller providers within PbR contracts. This could be by specifying maximum proportions 
of payment that is ‘at risk’ if PbR targets are missed; ensuring speedy pay out on interim 
outcomes; and by demanding transparency on levels of risk transfer across the supply chain.

 5 Create the conditions for flexibility
  Shifting from excessively short annual and two-year contracts to create greater certainty 

and scope for flexibility allows providers to plan ahead and invest in building capability and 
improving services. Flexibility is highly valued. Of the front-line workers we surveyed, 86% 
said the best way of finding out about user needs was to ask citizens directly. And 79% felt 
they already had ‘some’ or ‘a lot’ of flexibility to do this.

 6 Value innovation outside of the contract
  A key insight, recognised by providers of all types, was that disruptive innovation may be 

most likely to develop outside the constraints created by contracting. Cost-constrained 
contracts allow for incremental innovation within specific services but rarely lead to radical 
innovations to meet multiple outcomes and complex needs. There is a need to overcome 
the scepticism expressed by one small social sector provider who said, ‘Central government 
(is) not interested in learning. They are driven by conflicting drivers and in collusion with 
providers who are driven by their own self-interest.’
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 7 Create new investment partnerships
  Research participants felt that collaboration between government and/or a number of major 

trusts and foundations could allow at-scale experimentation that can transform outcomes. 
Our visioning workshop participants felt that building these collaborations was an opportunity 
to improve the co-ordination of innovation spending, and to get more ‘bang for buck’.

9 Relationships
Recognise that it takes time to build trust and true collaborative relationships, and create the policy 
conditions and governance models to support this.

Commissioners, providers and independent experts all asserted the need for better collaboration 
and partnership building.

 8 Value social relationships
  It was viewed as important to free up space for social organisations to build strong relationships 

with people who have complex needs. Over 25% of commissioners we surveyed suggested 
working with the social sector because they ‘understand vulnerable and excluded service 
user’s needs’ (the highest single response). The second-highest number valued the social 
sector’s ‘flexibility’ and ability to build relationships with ‘hard-to-reach groups’.

 9 Collaborate to improve outcomes
  Research participants, particularly providers of services, called for genuine, outcomes 

focused, cross and intra-agency collaborations that share risk and reward integrated working. 
Providers saw collaboration as offering ‘strength in depth’, and the ability to ‘provide a more 
comprehensive solution and provision’. Survey results suggested that 95% of providers 
responding ‘would consider collaborating through a consortium or partnership’ to bid for 
future contracts.

 10 Use new policy levers for change
  Many involved in the research called for optimism and urged all parties not to overplay 

the constraints to shifting practice. Many commissioners and providers told us to ignore 
the myths that hinder change, and to use changing EU law and the Public Services (Social 
Value) Act as new levers.

10 Lessons for government: what next?
A mix of central and local government commissioning with a range of different providers is likely 
to remain the basis of the next phase of public service delivery. This is still, however, relatively new 
territory, and there is no single blueprint for ‘what works’ – especially in commissioning against 
complex needs for individuals and communities.

We focus on the importance of measuring and rewarding outcomes; sharing risk; and building 
effective relationships across sectors. But our research also highlighted broad lessons for 
policymakers, both in terms of the underlying direction and the pace of change.
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Our data suports the view that the costs and disruption of major public service reforms are often 
underestimated, particularly when they involve structural reorganisation. Blanket application of 
specific improvement mechanisms, such as ‘payment by results’, can be damaging if insufficient 
attention is paid to the service differences or commissioning capabilities and provider capabilities. 
We heard, for example, suggestions that PbR may be too ‘simplistic’ a payment mechanism to cope 
with the complexity of needs and outcomes in some cases. Policymakers of all parties must make 
sure that enthusiasm for new mechanisms and models is not allowed to distract focus from the very 
citizens and communities these models are designed to serve.

All political parties have expressed both an appetite for social sector organisations to get more 
involved and an interest in addressing the most complex problems in the most marginalised 
communities. This report clearly highlights that to achieve these goals, commissioners and 
providers need time and support. As parties develop manifesto commitments, they will naturally 
need to bring those implementing reforms with them.

Recognising the need for collaboration and interdependency is key. There are thousands of people 
grappling with the complexity of turning policy ideas into practical improvements for communities 
and individuals across the country. Only by understanding their frustrations and enthusiasms, and 
working with them, will it be possible to develop ideas that will stick and change lives.

What would it take for commissioners to be ready?
•  What do commissioners and providers think is needed for commissioners to be ready for an 

increasingly complex commissioning environment?
•  Commissioners need to be ‘more strategic’ and ‘outcomes-focused’ in their approach 

throughout the whole cycle of needs assessment, through to service design and monitoring
• T ake the initiative to commission across traditional service areas and traditional practices – 

using social value and increasing drives for integration and collaboration as a lever
•  Commissioners should prioritise understanding and quantifying complex outcomes - for 

segmented markets with a range of user groups and individuals with multiple needs
•  Many felt commissioners needed to develop capacity to translate complex outcomes into 

contract specifications – in order to avoid perverse incentives and encourage innovation
•  Commissioners recognise the need to improve deep knowledge of the social sector and feed 

this into the development of a market stewardship role. Both commissioners and providers felt 
that, to properly take advantage of these changes

Commissioners would need to:

Explore the potential of communities to define and shape their own outcomes frameworks – 
through methodologies like asset-based mapping and social network analysis.

Do more to leverage the potential of the Public Services (Social Value) Act and forthcoming changes 
to EU procurement law.

Build their skills and capacity to cope with the commissioning process beyond procurement.
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Hempsons Brief on “commissioning for integration”

Really helpful and short briefing 
• As a leader or participant in a model the key questions you will want to be able to answer are:
• What is the rationale for a new care model? 
• What model of care will best support us to deliver our objectives?
• What legal flexibilities do we have to set up our chosen model of care? 
• What are the barriers and risks?
• How do we address governance issues? 
•  Do we need a new type of organisational form for delivery and, if so, do the organisational 

forms suggested by The Dalton Review¹ provide me the answers
• How can we move quickly to get on with our plans?

Integrating primary care with community and acute services - Five key questions 

1. Will local GPs integrate with other services through their individual practices or their federations?

2. Will GPs agree to move away from ‘independent contractor’ status by transferring their practices 
to trusts? 

3. Will transferring practices to trusts allow expansion of primary care service delivery and the 
upgrading of primary care infrastructure?

4. How will trusts deal with the long-term liabilities of GPs if they acquire GP practices?

5. What are the benefits to setting up joint ventures between GPs or federations and trusts as an 
alternative?

Integrating health and social care -  Five key questions 
1. Do NHS bodies and local authorities intend to delegate any functions to enable them to exercise 
both health and social care functions? 

2. Are you setting up a pooled fund of mixed health and social care monies?

3. Are you setting up a partnership board to oversee the arrangements and, if so, will it be a joint 
committee or just a working group?

4. Are you contributing staff, premises, equipment or other assets to the arrangements? 

5. What monitoring arrangements do you need to put in place for governance purposes?
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Integrating acute services across multiple organisations and sites - Five key questions
1. Which model of care for future delivery of acute services best fits your type of Organisation and 
its strategy? 

2. Do you have the skills and capacity to expand acute services at other sites and/or to provide 
management expertise for other organisations.

3. What organisational form should you use to set up your new care model for integrating acute 
services? 

4. Have you considered the competition implications of integrating acute services, especially with 
geographically proximate organisations and where there is cross-over in services? 

5. How will you be commissioned and funded to deliver expanded acute services?

Ten legal and commercial issues 
1. Choosing the right organisational form and legal model
There is no ‘right answer’ to the question of which organisational form best suits a particular model; 
the much-quoted ‘form follows function’ really is true here. Once the preferred organisational form 
has been identified it will be necessary to work out which legal model will be used to set it up. The 
legal model will depend largely on the speed at which the parties involved want to set up the new 
care model, their respective legal powers and the degree of organisational integration they want.

2. Making changes to the way services are delivered
Delivery of more personalised, integrated care for service users under a new care model may well 
impact on the way in which services are delivered. Engagement may be needed with patients and 
the public, local authorities, NHS England and other stakeholders. Early consideration should be 
given to statutory duties to involve and consult. 

3. Getting the governance right 
Robust governance will be essential if organisations are to work closely together to integrate services. 
Leadership will play a crucial role in assuring the rationale for change, setting the vision and values 
and determining scale of ambition and appetite for risk in a new care model. Governance structures 
that allow collaboration, including new partnership boards set up by different organisations, should 
be clear, documented and effective. 

4. Sharing information and integrating technology 
Plans to redesign local health systems can only succeed if the organisations involved are able to 
access patient records and other service information efficiently. This might mean creating integrated 
patient records or, where that is not yet possible, ensuring information governance processes are 
in place that allow lawful sharing of data. For electronic records, that may mean finding a way of 
integrating information management and technology systems. 
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5. Complying with procurement law 
Commissioners need to consider what their strategy is going to be for commissioning particular 
services/care pathways under a new care model. This requires an understanding of assets that 
might need to transfer from existing service providers to new providers and decision-making about 
funding, risk/reward and accountability arrangements under new contracts. Commissioners need 
to comply with procurement law duties in implementing the strategy. If providers can demonstrate 
a robust integrated care model then commissioners might be able to award contracts without 
running competitive tenders, but this will depend on what is being commissioned and the local 
healthcare market. 

6. Contracting options 
The NHS is becoming more innovative in the way it contracts. Commissioners and providers 
need to consider which contracting model will best allow them to drive service transformation 
and integration, including prime contractor, prime provider and alliance contracting models. If 
organisations want to work together to respond to commissioning plans they will need to consider 
how they set themselves up. This could be through a network of contracting arrangements, 
corporate joint ventures or both. The key is to ensure that the contracting model is developed in 
response to commissioner plans and not the other way round. 

7. Complying with competition law 
Competition law is not a barrier to intergration but it does need to be considered when setting up 
a new care model which involves two or more competitor organisations collaborating or merging 
into a single entity. Generally, the more permanent and formal a change, the more competition 
law needs to be taken seriously. There is unlikely to be a competition issue where integration 
involves the coming together of organisations which do not provide competing services. But 
when organisations which do offer the same or similar services come together, then there may be 
competition implications from either a merger or a behavioural point of view.

8. Workforce implications 
Organisations will need to make sure their workforce have the right skills, values and behaviours 
to deliver new care models. This requires focus on improving staff health and wellbeing, reducing 
obstacles to better performance and looking at whether terms and conditions support high 
performance. Organisations might also need a different skill mix to deliver new care models, 
including by GPs employing or partnering with hospital consultants and trusts credentialling GPs 
to admit patients to hospitals. If new care models result in changes in the organisations delivering 
services then TUPE, pensions and redundancy implications will need to be considered. 

9. Making the most of estate opportunities
New care models may lead to changes to the location of services and opportunities to escape from 
the constraints of some of an organisation’s existing premises, for example through the expansion 
of primary and community services at a hospital site, expansion by trusts of primary and community 
services in GP premises and expansion by GPs and other providers of services in community and 
home settings. In changing the way estate is used consideration needs to be given to how to deal 
with existing premises liabilities, requirements for capital investment, restrictions on disposals of 
NHS property and whether there are any benefits to securing a strategic estates partner.
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10. Regulatory compliance 
Organisations working together in new care models will need to consider their CQC registration 
requirements, especially if new entities are set up, if subsidiary or franchise arrangements are 
developed or if organisations change the services they provide. Requirements for a provider 
licence from Monitor and the impact on risk ratings for existing licence holders also need to be 
considered, as do registrations with the Information Commissioner’s Office where personal data is 
shared. In delivering services organisations also need to consider how they can comply with the fit 
and proper persons test and fundamental standards of care for regulated activities.
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Capsticks seminar integrated care and the five year view.
Seminar led by Capsticks – July 2015 
GF notes. Helpful seminar

Obviously focused on legal issues from a number of perspectives – contract, competition, 
procurement, decision making etc

Intro points
• 5y fv is all pervasive at the top
• Seen as the currency
• Provider £ gap- many posting deficits
• Social care £4bn deficit
• But £8bn additional cash - not enough?
• The finances don’t add up
• Demand ever rising
• We aren’t treating the root causes
• How far upstream do you want to go
• If we carry on – we will end with the new – MAD - mutually assured deficit
• Even from a legal view – obvious that we are unrealistic expectations about £benefits?

Basic new models
• MCP  
• PACS – both of above heavily borrowed from US ACO model
• Additional models for viable small hospitals 
• Urgent care models 
• Care homes 

Primary care 
•  Scale / scope and size - not big enough to do it The new deal for primary care... Doctors on the 

GP tree at Richmond House
• New model of GP needed
• Eg One Medicare, Vitality partnership
•   Networks and federations - few of which are developed enough to scale up - FT beginning to 

think about taking on primary care contracts

Hanratty - Decision making and Devo
• Commissioner positive duties
• Inequalities of access
• Ineq of outcomes 
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Devo Manc
Is a microcosm of where DH /’Skipton house wants us to go.

But primary legislation is problematic - clear divide between provision and commissioning.....

For ACO blurring these boundaries might make for legal problems.

May need to change the law - abolish the purchaser provider split.

Setting out a case for change
• Question 1 - what do you want to change and why do you want to change it
• Have a public friendly answer - be able to explain to to the public.
• Who owns it - CCG NHSE providers? All?
• Clinical case
• CQC and regulatory  - esp for trusts that aren’t yet FT.
• Financial sustainability - radical enough

Must have
• Evidence to support
•  Governance and decision making framework critical. Invest in all this at the front.....in terms of 

sorting out....before you decide what
•  Understand key legal duties under equality and NHS Acts - these are things that campaign 

groups will go to lawyers about if they don’t like the proposed answer and lawyers will find 
something to jr on the basis of

Three areas of law
Public law - especially the 4 key tests. Helpful framework to apply – see my paper version of slides.

Justin Alford procurement law & competition law
Way over my head. You can have the slides if you want to make sense of it. It is important however. 

Long section on competition and procurement law

Workforce law

As relevant to integration

Robert McGough – contracting and delivery models
For me – most useful part. 

Three key considerations.

Outcomes

Contractual form

Organisational form
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Scale of population 
bigger population = bigger contract – thus more scrutiny

Length of contract
NHS standard contract is 1 year

Now being extended 5,7, 10 year contracts being let

Allows thinking about outcomes

Longer contracts will be higher value - thus more interest

Also incentivise outcomes based thinking

Issues around time and cost of developing and executing complex contractual arrangements
Careful thought - if you create a winner takes all type of contract scenario....then you are far more 
likely to be challenged - contractually, legally and through monitor. A great deal of care and thought 
is needed in terms if setting this up.

Understanding existing contractual commitments
Who is contracted for what

Length of contracts currently

Different bits of different contracts

Range of payment mechanisms

Unpicking some of this is extraordinarily difficult

Lack of accurate budget data
We have really poor data

Provider and commissioner level

Double counting of services & inter dependencies
Common

How many outcomes do you specify
3?, 200?

Don’t create an industry of measurement

Common for 3 main domains, each with about 5 indicators

Flow down to subcontractors
Apportionment of payment, risk, responsibility for outcomes to different subcontractors within the 
main contract.

Massive regulatory issues here

Maybe something to be learned from team based payments
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Monitor and TDA don’t understand this....

Double jeopardy
Under contractual remedies.

Does any lead provider have appropriate supply chain management
Capacity and capability

Is Commisisoner prepared to let lead provider have this level of financial risk

Financial model
New innovative models of finance in standard Contract 

Can suspend PBR, can abolish CQIN etc

Soft air cover from competition and procurement to work thorough

Monitor
More permissive environment wrt to monitor

Will begin to enable new approaches to come through.

Different sectors have 
completely different contractual mechanisms

Completely different payment mechanisms

Operate in silos

This is a big deal in a multi sector binding contract

Where and how does primary care fit in
This is the deal-breaker

Especially contractually - and where the territory between primary & community care sit

The standard NHS contract can now make this possible

Delivery structures
Continuum of approaches

From loose federation 

Formal fed

Alliance

Prime contract

Corporate joint venture / integrator / lead provider

Single provider



New Models of Care & Accountable Care Organisations –  Contracting Legal issues     22

How to decide what form
Think how the market currently works       

Who provides what share of what services

Contractual responsibilities and funding flows

Summary
The lawyers don’t know secret stuff re new models that we don’t know

Monitor – check this is in fact monitor
Increasing fragmentation of provision of care with multiple (some new) providers – more 
challenging to collaborate effectively and maintain the constructive relationships required across 
more organisations. examples where this has happened?

The impact of competition legislation restricts the ability of both providers and commissioners to 
move quickly and flexibly and to consider opportunities which might otherwise be of benefit to 
patients and the public. 

Key points are:  

•  FTs considering transactions, including mergers, acquisitions, significant investments, joint 
venture etc, may require a competition review by the Competition and Marketing Authority to 
assess whether there will be ‘significant lessening of competition’

•  Transactions which are less than merger, such as alliances, may also breach the Competition 
Act - the CMA is responsible for enforcing prohibitions on anti-competitive agreements. In 
commercial settings, the test about whether the transaction results in the enterprises ‘ceasing 
to be distinct’ has often come down to whether one organisation can exercise material control 
or influence over the other 

•  Anti-competition regulations also apply to commissioners: Monitor has a role to make sure that 
procurement, choice and competition in the NHS operate in the best interests of patients and 
to take enforcement action if anti-competitive behaviour by NHS commissioners or providers is 
thought to go against patients’ interests
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•  CMA reviews can be of unpredictable length and expensive1. The length of the process conflicts 
with the anticipated timescales of the 5YFV

• A wide range of possible circumstances may be termed a ‘merger’ in the NHS, including 
• ‘acquisitions’ regardless of whether any financial consideration is payable
• joint ventures
• the transfer of individual services or activities to another provider
• asset swaps
• management agreements

The regime can apply to individual services or groups of services as well as to organisations, 
subject to certain thresholds. 

examples of where these requirements have been a barrier?

Competition legislation also means that in order to engage in any sort of collaborative activity, 
‘Chinese walls’ are needed within Trusts to ensure that information from the strategic service 
redesign work-streams does not get to colleagues who are involved with the commercial / tender 
side.

In addition, many Public Health and other pathways work across different provider and commissioner 
boundaries. Organisations ‘collaborating’ in pathways are conscious of the need to work within strict 
boundaries to safeguard their current market share, as well as the potential for current collaborators 
to become future competitors.  This significantly limits true patient-centred integration of care.

1Competition reviews in the NHS: what do providers need to know?  Foundation Trust Network 2015


