
 

 Consultation Response 
  July 2013 
 
 

 

 © Independent Healthcare Advisory Services Ltd 

 
Department of Health; 

Strengthening Corporate Accountability 
in health and social care 

 

Introduction  
 
The Association of Independent Healthcare Organisations (AIHO) is the trade association for 
independent healthcare organisations.  AIHO works to highlight the critical role that the independent 
sector plays in ensuring the nation’s health. AIHO strives to promote and protect the interests of the 
independent healthcare industry working constructively with Government, the NHS and regulators to 
develop new ways in which the public and independent sectors can benefit all patients. The 
Independent Healthcare Advisory Services (IHAS) is a division of the Association of AIHO. 
 
 
The IHAS brings together members and specialists across the healthcare industry in all four 
countries, to share a unique level of knowledge, experience and understanding in order to: 

 facilitate effective communication between all its subscribers, the government and external 
organisations  

 strive to develop and drive policy advancement through shared subscriber input and 
consultation   

 deliver focused, practical information and guidance in all areas of regulation and policy, 
sharing and distributing knowledge  
 

The IHAS's primary focus is in the area of operational policy and the regulation of the sector. As such 
it seeks to: 

 Facilitate the development of operational policy, through consultation with its member 
organisations  

 Provide its members with accurate and timely information regarding regulatory and policy 
matters  

 Administer an independent complaints process  

 Develop a range of quality initiatives to raise awareness of good practice within independent 
providers  

 Represent independent healthcare providers to government, external organisations, and the 
public, providing a channel for effective communication and dialogue. 
 
 

IHAS welcomes the opportunity to comment on the Department of Health’s 
Strengthening Corporate Accountability on health and social care. 
 
1. Do you have any evidence about the likely costs and benefits of these proposals? 
 
The consultation does not provide an impact assessment. On a more general level, the increase in 
change and legislation regarding the Care Quality Commission at this time, it is possible that this 
could create a significant increase in use of resources. Without more detail a reliable picture of the 
likely impact is not possible. 
 
2. How should we define which positions the new requirements apply to? 
 
Should only Directors of Boards be required to be fit and proper persons or are there other principal 
officers who might not be part of the Board to whom this test should also apply? The consultation 
does not mention specific positions where the new regulations may apply, instead referring to ‘senior 
managers’ or ‘boards of directors’. Due to the homogenous nature of NHS organisation, it is easier to 
implement broad legislation targeting specific groups of people as there is likely to be more read 
across in terms of titles. However, in the Independent Sector (IS), there is a greater variability in the 
management structure reflecting the diverse provider base. This may lead to gaps and areas of 
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confusion in respect to a specific officer. It is proposed that instead of listing specific positions, the 
new requirements should explain the responsibilities and details of positions that are eligible reflecting 
the scope of responsibility. 
 
3. What considerations should be taken into account in applying the fit and proper persons 
test? 
 
Do you agree this should include the concerns mentioned in paragraph 19 or are there other concerns 
that need to be addressed? The four concerns are reasonable (if nonspecific and hard to accurately 
quantify in an individual). Also, the CQC already has a minimum standard in the regulations regarding 
essential standards of quality and safety and requirement as to persons employed by the registered 
organisation. 
 
An issue arises with the CQC’s proposal to intervene and carry out a Fit and Proper Person’s test 
when it considers an individual director is not suitable for their position. How does it propose to 
monitor and accurately gauge the performance and conduct of every registered director or executive? 
CQC require a notification when a Director changes however not routine information about the 
conduct of a particular Director. 
 
It is a challenge to assess this without the existence of a set of indicators to trigger potential ‘un-
fitness’ The consultation does not ask if the proposal is indeed necessary to achieve the intended 
outcome. Organisations are responsible for ensuring that Directors and other officers are fit and 
proper persons and the focus of CQC should be to hold those organisations to account for having an 
effective system to do so. By CQC carrying out a fit and proper person test, based on this consultation 
it is likely to be after reported/investigated failures where a director/s has not acted properly. This is 
acting too late and the emphasis must be on having organisations registered that are themselves fit 
and proper and ensuring the regulatory framework and monitoring is effective to avoid such 
circumstances. IHAS would be interested to know of any examples where the current regulations 
available to CQC would not be able to deal effectively with an organisation where there is believed to 
be an unfit and proper director? Bearing in mind that the proposals rely on CQC taking action against 
the organisation to correct the failings which is what would happen now. It is not clear that the 
proposal would address some of those concerns from the public that arose from Winterbourne, such 
as consequences for the directors of the company where there have been serious failures. The same 
would be the case under this proposal. 
 
4.  
 
Should this proposal be introduced by CQC then a whole process of review, appeal and adjudication 
is likely to be needed to administer the process fairly. Any framework introduced also needs to work 
effectively with other fit and proper person tests that are in force already mentioned in this response 
and not repeat the same. On this basis if a person is found to be unfit by CQC, would there be any 
extension of this to be recognised by other regulatory authorities who also have a fitness test? 
 
5. Do the proposed introduction of fundamental standards and a new fit and proper person 
test, together with existing legislation, set an adequate framework for holding providers to 
account for unsafe care? If not, what other measures are required? 
 
Yes, however is it necessary to introduce further legislation? Given the current pressure on the CQC 
from the public, it seems unwise to fast-track an initiative that may not be absolutely essential and a 
significant increase in workload for the CQC, an organisation that has recently struggled to deliver its 
responsibilities, and is currently undergoing a dramatic overhaul. There are mechanisms in place 
already for ensuring the fitness of persons, including Directors such as the requirements of the 
regulations governing recruitment and appointment of staff. Other requirements are made of many 
organisations such as Directors of a limited company registered at Companies House and in some 
circumstances by the Charity Commission. There would be merit in exploring how these can be 
adopted by CQC perhaps and identify where any potential repetition or conflict is likely to exist in the 
provisions. 
 
IHAS does support CQC intervening where they believe there are failures in an organisation and to 
hold the organisation to account however it is not clear that new regulations need to be introduced to 
do this if CQC fully utilise their current powers of enforcement. If the proposal does go ahead then the 
IHAS preferred model is CQC not carrying out a fit and proper person test for every director 
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appointment, as this will be overly burdensome to everyone and is likely to have unwanted 
consequences on the management of the services. The model should be for CQC only intervening 
where a trigger has been identified of a concern in an organisation. 
 
The proposal has no provision for any barred list of directors despite the proposal to introduce such a 
list for senior managers in NHS and Foundations Trusts. There seems to be opportunity to work 
through the concept of a fit and proper person test for directors and other senior officers using existing 
powers of CQC that has a true benefit for safety and quality and that is not at potential odds with other 
proposals, such as the barring list mentioned above. This also needs to take into account the 
proposals for a statutory Duty of Candour, which IHAS does support; there is a risk of introducing a 
number of significant requirements very quickly, responding to understandable public concern that are 
not joined up and potentially conflict or at least do not complement each other well. 
 
6. Additional Comments 
 
Another worthy mention is the relationship between the wrongdoings of a single individual (who is 
subsequently deemed unfit), and the rest of the organisation. The proposal to remove and punish one 
person who was able to engage in undesirable activity begs two questions – how they were able to 
abuse their position of responsibility (as determined by their employing organisation and the 
screening practices of the organisation) and why they were not spotted and stopped (as determined 
by their colleagues). This comes back to the fitness of the organisation and holding it to account...  
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