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zoom-in is written by the Abbas Media Law team.
We are a niche law firm advising on all aspects of
UK law and regulation affecting the television, film,
advertising and publishing industries.
Founded by Nigel Abbas, we work closely with
broadcasters, independent production companies of
all sizes, and other content producers.
Abbas Media Law is experienced in advising
both before publication or broadcast, working with
creatives to minimise their legal and regulatory risk, as
NIGEL ABBAS
well as following publication or broadcast, defending
content when it – and its producers – come under attack.
With particular expertise in television and film, we have advised on thousands of hours of television over the past two decades, across all genres.
zoom-in editor Nigel Abbas is also the primary author of Channel 4’s
Producers Handbook.

Subscribe to zoom-in at abbasmedialaw.com for essential media
law and compliance news, analysis and updates.
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WINNERS & LOSERS

ARIANA GRANDE HAS BEEN ACCUSED
OF PLAGIARISM BY HIP HOP
PRODUCER JOSH STONE OVER HER HIT
SONG 7 RINGS – SEE PAGE 19
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WINNERS & LOSERS

Our quarterly round-up of high-profile legal winners and losers
(US) Elon Musk wins
defamation lawsuit against
British cave expert over
‘pedo guy’ tweet

sible for the destruction of the town
I feel humiliated, shamed, dirtied.’
and deaths of 12 people, a Brisbane
Mr Musk had claimed the tweet
supreme court jury found.
was not to be taken literally, and was
Nine and journalist Nicholas
meant as an insult, rather than an alleCater were ordered to pay each of
gation. Outside court, Mr Unsworth
the four brothers $900,000
said he would ‘take it on the
plus interest. Denis,
chin’. ‘I’ve just got to
n In December the US tech billionaire
John,
Neill
and
go back and try and
Elon Musk was found not liable for
Joe Wagner said the
rebuild my life,’ he
defamation. A Los Angeles jury found
The judge
report insinuated
said.
in favour of Mr Musk after a four-day
was
scathing
the collapse of
In order to
trial in which Vernon Unsworth, who
a wall of a Lockyer
succeed in a defahad taken part in the rescue of a group
of the network’s
Valley quarry they
mation claim both
of children in Thailand last year, had
‘unjustifiable’
owned caused the
in the US and
sought damages of up to $190 million
‘man-made catashere in the UK,
(£145 million) for libel.
conduct
trophe’.
the words sued over
The two had clashed after Mr
The report, entimust be judged by the
Unsworth, 64, insulted Mr Musk’s
tled ‘The Missing Hour’,
court to be defamatory,
proposals for a mini-submarine to
described the wall of water that
i.e., they must cause
rescue the children from the
fatally swept through Grantham as an
harm to the claimant’s
flooded caves. Mr Musk,
‘inland tsunami’. The report does not
reputation. In the UK
48, had responded
expressly blame them for the deaths
the words must have
by referring to Mr
Musk claimed the
but the family believes it led people
caused or be likely
Unsworth as a
‘pedo guy’.
tweet was meant as to cause ‘serious to believe they caused the disaster,
sought to cover it up and refused to
harm’ to reputation
A jury took
an insult rather than to be actionable answer to the public.
less than an hour
The judge was scathing of the
in law. The courts
to consider the
an allegation
network’s ‘unjustifiable’ conduct,
draw a distinction
verdict.
Judge
saying it was recklessly indifferent
between defamatory
Stephen Wilson read
with the truth. ‘The Nine Network
words, which would
out the verdict, delivhad information that contradicted
negatively affect reputation
ered by the jury foreman,
the allegations contained in the
in the eyes of third parties, and mere
saying: ‘We find in favour of the
programme but did not broadcast
abuse, which does not. Unfortunately
defendant.’
it,’ he said.
for Mr Unsworth, the jury decided in
Speaking outside court after the
He said Cater’s conclusions were
this case that the words would not negadecision, Mr Musk said: ‘My faith in
expressed as a result of extensive
tively affect his reputation.
humanity has been restored.’
investigative journalism supported by
Asked if it had been an easy decieyewitnesses but he ‘did not contact
sion, the jury foreman said: ‘Took us
(Aus) Channel Nine and
any of the Wagners about the allegalike 20 minutes.’
tions he made about their quarry’.
The court earlier heard that Mr
reporter Nick Cater
The judge said Cater’s and Nine’s
Musk’s comments about Mr Unsworth
ordered to pay Wagner
careless actions were exacerbated by
had ‘dropped a nuclear bomb’ on the
family $3.6m in 60 Minutes their failure to retract or apologise
caver, who received an MBE earlier
once it became clear their report
this year for his role in the rescue that
defamation case
was flawed. ‘60 Minutes and Mr
received international attention last
Cater’s respective defamations caused
year. Mr Unsworth had claimed the
n Toowoomba’s Wagner brothers
substantial injury to the Wagners’
tweet had left him feeling ‘dirtied’
were defamed by a 60 Minutes report
reputations for integrity... and great
and ‘humiliated’.
broadcast on the Australian Nine
harm to them personally,’ he said.
‘I took it to mean I was a paedophile,’
Network in May 2015 that incorThe judge said the accusation that
he said on Wednesday. ‘It feels very raw.
rectly insinuated they were respon4 | zoom-in Spring 2020
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ACTOR LIAM HEMSWORTH IS THE
LATEST CELEBRITY TO BE SUED
BY A PICTURE AGENCY AFTER
POSTING A PAPARAZZO PICTURE
OF HIMSELF – SEE PAGE 20
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WINNERS & LOSERS
the Wagners failed to take steps to
prevent the quarry wall collapsing,
which led to the deaths and the town’s
destruction, was an ‘extraordinarily
serious defamation’.
‘The programme included vision of
the devastation of Grantham and the
trauma of flood victims, including the
inconsolable grief of a mother whose
infant was taken from her arms in the
flood,’ he said.
Outside court, Denis Wagner
said the family was pleased the truth
had come out. Nine and Cater were
ordered to pay each of the four brothers
$600,000 and $300,00 respectively.
Nine said it would review the judgment and consider its position. Cater
declined to comment.
This decision acts as a reminder
to journalists who make investigative
programmes to ensure that facts are
portrayed in a fair and accurate way
and those accused of wrongdoing are
offered a right of reply.

(Aus) Decorated
soldier loses bid
against newspapers to
disclose material
n Decorated soldier Ben RobertsSmith has failed in his bid to force
various Australian newspapers to
disclose material they said would
reveal confidential sources who
informed reports about war crimes
allegedly committed by Australian
soldiers abroad.
Mr Roberts-Smith is suing the
newspapers for defamation in the
Australian Federal Court after they
published articles that questioned his
conduct while serving with the Special
Air Service Regiment in Afghanistan
between 2009 and 2012. He vehemently denies any wrongdoing.
The newspapers had sought to
resist the application on the basis
that releasing the documents could
reveal confidential sources and so
they were protected from disclo6 | zoom-in Spring 2020

Miley Cyrus had settled a $300 million
sure under the federal Evidence Act
copyright infringement lawsuit from
because journalistic privilege applied
the Jamaican artist Michael May
to them. The journalists claimed
aka Flourgon, who claimed that
disclosing the documents sought by
Cyrus’ 2013 hit single We Can’t Stop
Mr Roberts-Smith – even if redacted
closely resembles a song he wrote
– would enable him to identify
in 1988.
the sources and they had
May, who performs
assured their sources
as Flourgon and is
that they would go
Flourgon
best known for
to jail before they
claimed
his 1990 collaborevealed
their
Cyrus’s
We
Can’t
Stop
ration
with
identify.
Ninjaman,
Zig
Mr Robertstook ‘about 50
It Up, alleged in
Smith
had
per cent’ from
his March 2018
argued that the
claim
that Cyrus’
identity of many
his song
song We Can’t Stop
of the sources
We Run Things
took ‘about 50 per
was apparent from
cent’ from his song We
court documents the
Run Things. He alleged that
newspapers had prepared
Cyrus took musical elements and
in response to his defamation claim
the phrase: ‘We run things / Things
and so any privilege that may have
no run we,’ which Cyrus sings in a
applied had been waived. But in a
chorus as, ‘We run things / Things
judgment handed down in January
don’t run we.’
2020, Justice Anthony Besanko
But on 3 January 2020, May and
rejected this argument, finding that
Cyrus filed a joint stipulation in
it must be ‘quite clear’ an informant’s
Manhattan Federal Court on Friday
identity had been disclosed before
ending the claim with prejudice.
privilege was displaced.
Cyrus’ lawyers had said in December
‘Bearing in mind the range of
that a settlement agreement had
possible sources, I am not satisfied there
been signed, and that the stipulation
has been a disclosure such as to displace
would be filed ‘pending payment of
the journalist privilege,’ he said.
the settlement proceeds’. The damages
The ruling will be encouraging for
award was not specified.
journalists who regularly work with
We Can’t Stop peaked at No 2 on
confidential sources and face the diffithe Billboard Hot 100. It was kept
cult task of respecting their ethical
off the top spot by Pharrell Williams
duties when faced with the disclosure
and Robin Thicke’s Blurred Lines,
obligations that can arise when threatwhich was itself the subject of a multiened with legal action.
million-dollar lawsuit won by Marvin
The full trial of Mr RobertsGaye’s estate, who claimed that the
Smith’s defamation claim is due to
song infringed copyright in the
take place in June 2020. zoom-in will
legendary soul singer’s 1977 hit Got to
continue to follow the case.
Give It Up.
The settlement is one of a number of
agreements to resolve claims brought
(US) Miley Cyrus settles
against high-profile artists and songWe Can’t Stop claim
writers by the creators of earlier hits.
Following the award of significant
n Perhaps not strictly a ‘win’ but
damages to Marvin Gaye’s estate,
assuming Miley didn’t end up having to
agreeing to settle is more attractive for
settle for anything close to the $300m
defendants to such claims than risking
claimed, that’s good enough for us…
taking them before a jury.
yes, in January it was reported that

Kathy Hutchins / Shutterstock.com

MILEY CYRUS HAS SETTLED A $300
MILLION CLAIM OVER HER HIT SONG
WE CAN’T STOP – SEE OPPOSITE
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REGULATION – OFCOM, ASA & IPSO

Ofcom regulates the content of all television and radio in the UK.
IPSO is the main regulator for the press and magazine industry.
The Advertising Standards Authority regulates advertising. All
the regulators adjudicate on complaints with reference to codes
of practice, with which those they regulate have to comply. The
Ofcom Broadcasting Code is the main code relating to broadcast
content, while IPSO judges complaints against the Editors’ Code.
The ASA’s main codes are the BCAP Code for broadcast advertising,
and the CAP Code for non-broadcast advertising. Compliance with
these codes is important. Regulators can impose penalties and
sanctions for non-compliance. Regarding privacy matters, the
regulatory codes also have wider legal significance because of
provisions within the Human Rights Act 1998 and data protection
legislation. The result is that the Codes have a bearing not simply
in a regulatory context, but also on how the courts should act
when making any order affecting freedom of expression and the
publication of journalistic, literary or artistic material.

IPSO rules Love Island
Sun article ‘inaccurate’
n IPSO has found an article published
by The Sun that claimed Love Island
contestant Marvin Brooks was on a
romantic holiday in Dubai with a
‘stunning brunette’ was inaccurate
because the woman was actually a
friend of his who happened to be in
the same place at the same time.
The woman, Russol Bashagha,
complained to IPSO after the article
was published online on 4 July 2019
alongside two photos of her that had
been posted on Instagram – one while
posing with Brooks at a pool party, the
other in a restaurant with the caption
“Here’s the woman in question”.
Ms Bashagha said The Sun had
‘fabricated a story’ because she and
Brooks were just ‘good friends from
back home’ who were not romantically
involved and that she had travelled to
Dubai separately for a business trip
and had merely spent time with Mr
Brooks while there.
After Ms Bashagha complained, The
Sun removed the photos of her from the
article and offered to publish a correc8 | zoom-in Spring 2020

aspect of her complaint, noting that
the photos had been taken in a public
place, did not depict Ms Bashagha
engaging in any private activity and
had been posted by Mr Brooks to a
public page on his Instagram account
that had over 61,000 followers.

Duke of Sussex loses
press complaint over
wildlife photos

n Prince Harry has lost a complaint
against the Mail on Sunday over a story
the paper ran about photos of African
wildlife he posted on Instagram.
The Mail on Sunday’s article said that
Harry had not made it clear that the
animals had been tranquilised and that
the elephant was tethered. Harry argued
he did not need to say this because he
tion to make it clear she and Mr Brooks
had stated they were being moved as
were ‘just friends’ but denied the article
part of a conservation scheme.
breached the Code, saying the break
He complained to the press
could be described as ‘romantic’ because
watchdog IPSO that the article was
Dubai is popular with couples.
inaccurate and that the paper had
IPSO ultimately found that The
breached Clause 1 (Accuracy) of the
Sun had breached the Code in two
Editor’s Code of Practice in the article,
respects: it had not taken any steps to
which was published in April last year.
establish whether Mr Brooks and Ms
The Mail on Sunday’s story was
Bashagha were in fact on a romantic
headlined: ‘Drugged and tethered...
holiday, which was a breach of Clause
what Harry didn’t tell you about
1(i) and it had misrepresented the
those awe-inspiring wildlife photos.’
nature of their relationship, which
The newspaper reported the Duke
was a significant inaccuracy requiring
had ‘notably avoided explaining the
correction under the terms of Clause
circumstances in which the images
1(ii) of the Code. As a result,
were taken’. It added that
IPSO ordered The Sun to
followers of Sussex Royal,
publish the correction
the Instagram account
that it had offered
the Duke shares
Ms Bashagha.
with wife, Meghan,
IPSO
ultimately
Ms Bashagha
were unable to see
had also claimed
a rope around the
found that The
that the publihind legs of the
Sun
had
breached
cation by The
elephant because
Sun of photos
of
the way the
the Code
of her without
photo was edited.
her consent was an
Harry said that
unwarranted infringethe image had been
ment of her privacy that
cropped due to Instagram’s
breached Clause 2 of the Code and
formatting requirements, which
caused her distress. IPSO rejected this
the newspaper disputed.

DRAKE GETS ‘FAIR USE’
WIN IN SAMPLING CASE
– SEE PAGE 21
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REGULATION – OFCOM, ASA & IPSO

Ofcom to have more
powers over UK
social media
n The Government is set to give
Ofcom the power to regulate social
media content, but insists its proposed
new laws will contain safeguards for
freedom of expression.
Until now, firms like Facebook,
TikTok, YouTube, Snapchat and Twitter
have largely been self-regulating.
The companies have defended their
own rules about taking down unacceptable content to date but critics say
independent rules are needed to keep
people safe.
It is unclear what penalties
Ofcom will be able to enforce to
target violence, cyber-bullying and
child abuse.
There have been widespread calls
for social media firms to take more
responsibility for their content, especially after the death of Molly Russell
who took her own life after viewing
graphic content on Instagram.
Julian Knight, chair elect of the
Digital, Culture, Media and Sport
Committee, which scrutinises social
media companies, has called for ‘a
muscular approach’ to regulation.
‘That means more than a hefty
10 | zoom-in Spring 2020

scenes as anti-board protests continue
to escalate’ – carried online and on the
back page of the print edition dated
29 January 2020.
The club believes that The Sun
newspaper had received advance
notice of the intended attack, which
included criminal damage and intent
to intimidate, and that the journalist
was present as it happened. The
quality of the images accompanying
the story indicate that a photographer
was also present.
Manchester United are critical
of The Sun and said: ‘Not only did
the journalist fail to discharge the
basic duty of a responsible member
of society to report an impending
MAN UTD: IPSO COMPLAINT
crime and avert potential danger and
criminal damage, his presence both
fine – it means having the clout to
encouraged and rewarded the perpedisrupt the activities of businesses
trators. We believe that this
that fail to comply, and ultiwas a clear breach of both
mately, the threat of a
the IPSO Editors’
prison sentence for
Code and journalbreaking the law,’
The Sun
istic ethics.’
he said.
Executive viceIn a statedenied its
chairman Woodment, Facebook
reporter incited
ward, his wife
said it had ‘long
and two young
called’ for new
or encouraged
children were out
regulation, and
criminal activity
at the time of the
said it was ‘looking
attack on 28 January.
forward to carrying
A Sun spokeson the discussion’
person confirmed that
with the government and
a reporter for the paper had
wider industry.
attended the incident and ‘condemns
A full response will be published in
fully’ what happened, but said the
the spring. zoom-in will be following
paper ‘vigorously defends its right
developments closely.
to report’. They added: ‘Following
a tip-off that there was to be a
Manchester United files
protest, a Sun reporter attended. The
complaint against The Sun Sun accurately reported the events
that unfolded.’ And continued by
saying: ‘At no time was our reporter
n Manchester United has made
made aware of what was to take place
a formal complaint to the Indenor incited it or encouraged any
pendent Press Standards Organicriminal activity. The article made it
sation (IPSO) regarding The Sun
clear that the behaviour was criminal
newspaper and its coverage of the
and unacceptable.’
attack on the house of executive
The Sun said it was ‘happy to coopvice-chairman Ed Woodward.
erate fully’ with any police inquiry
The complaint relates to the story
into the incident. It will also defend
‘Ed Devils: Man Utd fans throw flares
the complaint to IPSO.
at Ed Woodward’s house in shocking
Silvi Photo Agency / Shutterstock.com

In its ruling, IPSO said the prince
had stated that ‘he had not misled the
public by failing to explain the circumstances in which the photograph of the
elephant had been taken and that the
article was inaccurate in claiming that
he had sought to mislead the public
by deliberately publishing an edited
version of the photograph’.
But IPSO ruled there had been no
breach of the accuracy clause, adding
it did not believe it was ‘significantly misleading to report that the
photographs posted on the complainant’s Instagram account did not
quite tell the full story and that the
complainant had not explained the
circumstances in which the photographs had been taken’.

Bart Lenoir / Shutterstock.com

IPSO HAS REJECTED PRINCE
HARRY’S CLAIM AGAINST
THE MAIL ON SUNDAY OVER
INSTAGRAM PHOTOS – SEE PAGE 8
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DEFAMATION
studio STX used her likeness and story
without her permission and defamed
The law of defamation protects the reputation of individuals and
her in the movie. She also claims that
companies. Statements are defamatory if they adversely affect a
she was approached repeatedly for her
person’s or company’s reputation in the eyes of reasonable people.
consent but did not give it.
A person or company can sue over defamatory statements in England
Inspired by true events, and
and Wales if they cause or are likely to cause serious harm to the
adapted from the 2015 viral New
person or, in the case of companies, cause or are likely to cause serious
York Magazine story ‘The Hustlers at
Scores’, the film tells the story of a
financial loss. Journalists – indeed, all those publishing content – need
group of New York strippers – led by
to be aware of the law, and confident that what they are publishing is
Lopez’s Ramona – who were accused
either not defamatory or, if it is, that they can avail themselves of one
of drugging and robbing a number
of the defences to defamation.
of Wall Street bankers in the months
after the 2008 stock market crash.
Barbash was sentenced to five years’
probation for conspiracy, assault and
paper’s claims as ‘baseless’.
(US) Warner Bros. bosses
grand larceny after the scheme was
Warner Bros. said in a statefire back at Richard Jewell ment that there is ‘no disputing uncovered and the scam was reported
to the authorities.
that Richard Jewell was an innomovie defamation claims
In addition to a permacent man whose reputation
nent injunction that
and
life
were
shredded
n Atlanta’s leading newspaper, The
would bar the film
by a miscarriage of
Atlanta-Journal Constitution (AJC) is
The film
studio from reprojustice. It is unforgearing up to take on Clint Eastwood’s
ducing or distribtunate and the
latest film, Richard Jewell, in an argudepicts the
uting Hustlers, as
ultimate
irony
ment about the on-screen portrayal of
reporter sleeping
well as a number
that The Atlanta
one of its legendary reporters. The
of other injuncJournal-Constitupaper says the depiction in the movie
with an FBI agent
tions,
Barbash
tion, having been
of the now-deceased reporter Kathy
in return for
is seeking $20
a part of the rush
Scruggs, played by Olivia Wilde, is
million
against
to judgement of
‘offensive’ and ‘highly defamatory’.
information
STX for compenRichard Jewell, is
Richard Jewell depicts Scruggs as
satory damages and
now trying to malign
sleeping with an FBI agent in return
another $20 million for
our filmmakers and cast.
for information from a source in
exemplary damages.
Richard Jewell focuses on the real
the aftermath of the 1996 Olympic
The court document alleges that
victim, seeks to tell his story, confirm
Bombing in Atlanta. The Atlantathe makers of the film used Barbash’s
his innocence and restore his name.’
Journal Constitution has repeatedly
likeness and drew a direct connection
‘The disclaimer at the end of the
denounced the movie’s treatment of
to her without her consent ‘for adverfilm is: “The film is based on actual
the veteran reporter, who broke the
tising purposes, and for purposes of
historical events. Dialogue and certain
news that the FBI was focusing on
trade and commercial benefits’ and
events and characters contained in the
Jewell in the investigation.
that this breached her privacy rights
film were created for the purposes of
‘Such a portrayal makes it appear
under New York State law.
dramatization,”’ the studio added.
that the AJC sexually exploited its
‘As a direct and intended consestaff and/or that it facilitated or
quence of the defendants’ promocondoned offering sexual gratification
(US) Former stripper
tion and marketing of the film,
to sources in exchange for stories. That
Ms Barbash’s name became heavily
is entirely false and malicious, and it is
Samantha Barbash sues
entrenched in the film’s media
extremely defamatory and damaging,’
over
Jennifer
Lopez
film
coverage long before the movie ever
says the letter sent on behalf of the
premiered,’ the suit reads. ‘Defendpaper, to Eastwood, screenwriter Billy
n The woman who inspired Jennifer
ants did not take caution to protect
Ray and Warner Bros. executives.
Lopez’s character in Hustlers is suing
the rights of Ms Barbash by creating a
‘It’s not how the AJC operates,’
the filmmakers for $40m (£30m). In
fictionalized character, or by creating
said Kevin Riley, the paper’s editor,
the lawsuit, Barbash is alleging Lopez’s
a composite of characters to render
after Warner Bros. dismissed the
Nuyorican Productions and the film
12 | zoom-in Spring 2020

Everett Collection / Shutterstock.com

JENNIFER LOPEZ’S PRODUCTION
COMPANY FACES A DEFAMATION
CLAIM BROUGHT BY FORMER STRIPPER
SAMANTHA BARBASH – SEE OPPOSITE

zoom-in Spring 2020 | 13

DEFAMATION
rape, a judge has ruled.
J Lo’s character a new fictitious one.
The decision came following
Rather, they engaged in a systemic
the trial of a preliminary issue as to
effort to make it well known that J Lo
meaning over two articles published
was playing Ms Barbash.’
in April 2018 by The Sunday Times,
In addition, Barbash’s lawyers
in a claim brought by Elphicke, the
claim in the suit that STX and the
former MP for Dover and Deal, who is
filmmakers acted with malice and
currently subject to a criminal prosgross or otherwise reckless disregard
ecution over three counts of sexual
for the truth so much so that the film
assault relating to two women.
has permanently damaged Barbash’s
The newspaper published
personal and professional reputhree articles relating
tation. In particular,
to
Elphicke
and
Barbash alleges that
A
complaints against
a scene showing
permanent
him by a former
Ramona ‘using and
aide. The first, on
manufacturing
injunction would
15 April 2018, was
illegal substances
bar the studio from
under the headin her home where
reproducing or
line ‘Police quiz
she lived with her
Tory MP Charlie
child’ is untrue,
distributing
Elphicke after two
defamatory
and
Hustlers
women allege sex
‘grossly irresponsible’
crimes’. The second, on
as a result.
22 April 2018, was under the
In response, STX has said
headline ‘Police failed to tell Tory MP
it would ‘defend our right to tell
Charlie Elphicke about rape claim:
factually based stories based on the
female aide made allegations five
public record’. As reported previously
months ago’. And the third, on 29
in zoom-in, this claim is of a similar
April 2018, was under the headline
kind to that brought by living legend
‘A Tory MP is accused of rape and no
Olivia de Havilland when she sued
one stirs: police delays and secrecy are
FX Networks for the portrayal of her
adding to the distress of both parties’.
in Ryan Murphy’s series Feud.
Defamation proceedings were
In that case, de Havilland claimed
brought over the second and third of
that her name and likeness were used to
the articles.
promote the series without her permisThe second article referred to the
sion and that it damaged her reputafact that an allegation had been made
tion by portraying her as a gossip and
that Elphicke ‘forced a former aide
a hypocrite. The lawsuit was thrown
to have sex when they were alone
out by an appellate court, which cited
together’ but that detectives had ‘not
the series’ creators First Amendment
put the rape allegation to him’ as part
rights to portray de Havilland. She
of their investigation of allegations of
later petitioned the California Supreme
‘sexual touching’. The Sunday Times
Court to review the decision, but the
said it had ‘a signed statement from
court denied her request.
the alleged victim in which she claims
that she was raped by the MP’.
Sunday Times article
The third article referred again
to
the
‘signed statement’ making an
meant reasonable grounds
unambiguous claim of rape with The
to suspect MP of rape
Sunday Times had in its possession and
went on to question why the Police
n Two articles published by The
did not appear to have told Elphicke
Sunday Times about then-MP Charlie
about the rape allegation. The article
Elphicke meant that there were
referred to the distress of Elphicke’s
reasonable grounds to suspect him of
14 | zoom-in Spring 2020

wife, and that of the complainant.
Elphicke’s case was that the articles meant that he was guilty of rape.
He argued that the rape allegation was
‘revealed’ to readers by the newspaper,
and that the complaint was that the
police were not investigating the allegation as they should.
The Sunday Times argued that they
meant only that there were grounds
to investigate the allegation. It
relied on the fact that the primary
focus of the articles was criticism of
the Metropolitan Police and their
failure properly to investigate the
complainant’s allegations
The judge alighted on a halfway
point between the parties’ positions,
i.e., that the articles’ meaning was
more serious than ‘grounds to investigate’ but it did not go as far as ‘guilt’.
The reader, he said, would have taken
away the message that the complainant’s complaint was not groundless or
without reasonable support – otherwise there would have been no cause to
criticise the Police for their handling
of the complaint of rape.
The judge’s ruling emphasises the
importance of the so-called ‘repetition rule’ in defamation, namely that
a publisher has to take responsibility
for repeating a defamatory allegation.
The attempt in the articles to focus
on criticisms of the approach taken
by the Police to the investigation,
and the consequences of this for all
those involved, did not detract from
the effect of reporting the allegations
against Elphicke.
The former MP has always denied
any wrongdoing and has vowed to
clear his name.

Documentary-maker
behind BBC Panorama
on antisemitism is
suing Labour
n John Ware, the documentarymaker behind the BBC’s Panorama
investigation on Labour antisemitism

is suing the Party for libel. The Panorama programme, which was broadcast last July, alleged that top party
figures had interfered with investigations into antisemitism.
Labour strongly denied the allegations of political interference and
accused the BBC of bias and called
for the documentary to be pulled. A
Labour spokesman at the time said the
party had fully answered ‘a number of
questions’ put to it by the programme
and had also sent 50 pages of documents in response.
In a statement after the airing of
the programme, it said: ‘The Panorama programme and the BBC have
engaged in deliberate and malicious
representations designed to mislead
the public.’ It is contended that the
Labour party libelled a respected journalist for suggesting he deliberately
set out to make a biased programme.
The lawsuit against the Labour
Party emerged after Ofcom rejected
28 complaints against the same
programme saying: ‘In our view,
the programme was duly impartial.
As well as highly critical personal
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BEZOS: AMAZON FOUNDER ACCUSED OF DEFAMATION

has lost clients and has been shunned
by family and friends as a result. The
lawsuit does not specify how much
money he is seeking.
The lawsuit claims that Bezos
began a relationship with Sanchez’s
sister, Lauren, in 2017, when her
production company was hired to do
work for Bezos’s space exploration
company and the couple kept the relationship secret based on advice from
a psychic in New Mexico. It goes on
to allege that in 2018, Lauren Sanchez
approached her brother, who was her
manager at the time, to discuss giving
information about her relationship
with Bezos to gossip website TMZ to
limit any backlash.
Michael Sanchez says he advised
his sister against the move but,
after quashing rumours about the
relationship from multiple tabloid
reporters, he entered a deal with the
publisher of The National Enquirer, in
which he ‘agreed to corroborate the
existence of the relationship
testimonies, it included
under conditions that
the
Labour
Party’s
would
help
Mr
response
promiSanchez manage the
nently throughout,
Sanchez says
timing of the story
including in an
he didn’t provide
and the way in
interview
with
which the affair
the
Shadow
nude
photographs
was portrayed’.
Communities
of Bezos to the
He says he didn’t
Secretary.’
provide
nude
The
Labour
Enquirer
photographs
of
Party is yet to file
Bezos to the Enquirer
its defence to Ware’s
and couldn’t have been
claim. zoom-in will
the source because he never
continue to follow this story
possessed them.
and report of the developments.
The lawsuit also names Gavin de
Becker, a security consultant who
CEO of Amazon Jeff Bezos
works for Bezos, as a defendant.
Lawyers acting for Bezos and de
is sued for defamation by
Becker have sought to have the claim
girlfriend’s brother
dismissed, arguing that Michael
admitted working with the Enquirer
n Michael Sanchez, the brother of Jeff
and that neither Bezos nor de Becker
Bezos’s girlfriend, is suing the Amazon
accused him of leaking nude photos,
founder for defamation, alleging that
which were never published. A lawyer
Bezos falsely told reporters Sanchez
for Bezos said Bezos would respond
gave nude photos of Bezos to The
to the accusations in court. Gavin de
National Enquirer.
Becker is yet to comment in detail on
In the complaint, Sanchez, a
the allegation.
Hollywood talent manager, claims he
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BUSINESS AFFAIRS & RIGHTS

The zoom-in Television Pr

In every issue of zoom-in we examine the commercial, legal and regulatory
hoops programme-makers have to jump through to get their programmes
safely to air. Our production legal schedule above sets out the five key
stages of production which producers need to consider and the advice and
expertise they are likely to need at each stage. In each issue, we focus on
one or two particular aspects of production legal requirements.

Contestant agreements
n There are many popular television shows which involve members
of the public competing against
each other to win a prize or accolade:
The Great British Bake Off, Britain’s
Got Talent, The Great Pottery Throwdown, The Voice, The Apprentice, The
Greatest Dancer to name but a few.
The viewing public loves the experience of supporting talented competitors or an underdog, and of course
watching epic fails.
Drawing up contestant agreements
for such shows can be bewildering for
production companies new to the genre
given the level of detail that is neces16 | zoom-in Spring 2020

sary and all the various scenarios that
have to be anticipated, considered and
covered off, particularly when they
need to be written in plain English and
clearly understandable.
In the current climate, where duty
of care of contributors is at the forefront of everyone’s minds, producers
must walk a fine line between securing
the rights and consents required by
broadcasters, and at the same time
ensuring that contributors are given
sufficient comfort and reassurance
about their welfare.
Contributor agreements always
contain certain standard clauses;
consideration (which might be a fee or
a nominal consideration (£1 or ‘good

and valuable’), an assignment of rights
and moral rights waiver, obligations/
warranties from the contributor, and
an indemnity enforcing those obligations/warranties,
confidentiality
obligations on the contributor, termination provisions (including general
misconduct outside the programme
as grounds for termination), and the
usual legal ‘boilerplate’ clauses. All
these things are required by broadcasters so must be included.
Where members of the public are
participating in contest shows and/or
interacting with other members of the
public, e.g. in a shared studio or living
space, additional clauses are likely to
be necessary, for example concerning
compliance with rules of participation and conduct obligations, consent
clauses for undertaking health and
background checks on participants, and
clauses containing certain commercial
restrictions in order to prevent contributors (or an associated party like their
employer) trying to promote themselves off the back of the programme.

roduction Legal Schedule

Where prizes are on offer, the parameters of these need to be spelled out
carefully, and the production company
will need to consider what unforeseen
circumstances may arise – for example,
what happens if a winner can’t take up
a prize when it’s available, what if there
are allegations of cheating or unfairness,
what if a contributor has misled the

production company about their identity, health, qualifications or experience?
As noted, duty of care issues must
be carefully considered. A key consideration will be the contributor’s health,
which will need to be assessed at the
outset in order to inform decisions
about the suitability of the contributor
taking part. Such assessment is likely to

ABBAS MEDIA LAW are experts in business affairs
and rights issues. Nigel Abbas and Jenny Spearing
advise clients, both companies and individuals, on
all aspects of business and commercial affairs, and
chain of title and rights issues, in connection with the
television, film, advertising and publishing industries.
We can advise you on structuring a deal, draft and
negotiate all types of agreements, and answer all
your day to day queries. We regularly advise clients
on agreements concerning commissioning and
production, financing, distribution, co-production
and all manner of underlying rights.

Nigel Abbas

involve medical and possibly psychological checks being carried out on
prospective contributors. Where this
is the case, this should be made clear
to the individual as soon as possible
and consent to carry out such checks
obtained in the contributor agreement. Health and other background
continued on page 31

Jenny Spearing

We provide a first-class professional service offering clear practical advice and solutions.
Please get in touch for more information.
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COPYRIGHT & IP RIGHTS
Copyright permeates all aspects of television production, providing
copyright owners with certain exclusive rights to do specific acts in
connection with the copyright works that they own. Copyright protects
people’s and companies’ creative endeavours so they can benefit and
profit from their work. A television company making a programme
for broadcast will own copyright in the film it is producing. Copyright
enables the owners to earn money by licensing rights in the programme
to others who wish to exploit it. At the same time, producers need to
ensure that rights in copyright works included within programmes –
so-called ‘underlying rights’, in music, archive, photographs etc – are
properly licensed from whoever owns them, unless they can rely on
one of the statutory defences to copyright infringement, such as fair
dealing. Infringing others’ copyright is likely to result in you being
sued for damages and may mean that your programme can’t be shown.
An understanding of copyright is therefore essential for those working
in television production.

(US) Antique mapmaker
sues Netflix and Amazon
over Bruce Willis film

District Court in Austin, Texas, where
he is based. He is also suing Amazon
Prime and Netflix for making the film
available on their streaming services
and is seeking damages, costs and
an injunction to prevent the further
n An antique mapmaker is suing
distribution of any version of the film
Random House Films for copyright
that features his map.
infringement after a map he made of the
Copyright law in the UK includes a
Caribbean island of Curaçao was used as
statutory ‘incidental inclusion’ defence
a prop in the 2012 comedy-drama Lay
(section 31 of the Copyright, Designs
the Favourite without his permission.
and Patents Act 1988) which may
The film, starring Bruce Willis,
apply where a copyright work, such as a
Vince Vaughn and Catherine Zetamap (a graphic, artistic work), appears
Jones, follows the story of a New York
in a film in an incidental way. This is
bookie who moves his sports gambling
a useful defence for content producers
operation to Curaçao to circumvent
and is often relied upon, particularly
US gambling laws. The creator of the
in connection with documap, Vince Baker, claims the
mentary-style
filming
film infringes his copywhere producers have
right in it because it
Legal
little or no control
is ‘displayed promiarguments as to
over the surroundnently’ in several
ings in which they
scenes and plays ‘a
whether use of a
are filming. With
significant role’ in
work is ‘incidental’ the
exception of
the film because it
can
be
lengthy
and
music, while intenis used to emphasise
tionally
including a
the setting – and that
complex
copyright work within
the filmmakers should
a film would not in itself
have known he owned the
preclude relying on the incimap and could have licensed it
dental inclusion defence, convincing a
from him because his contact details
court that use truly was incidental may
were printed on it.
be more difficult. Legal arguments as
Baker filed the claim in the US
18 | zoom-in Spring 2020

to whether use of a work is or is not
incidental can be lengthy and complex.
While the US does not have a
directly equivalent statutory defence,
the US ‘fair use’ doctrine may be relied
upon in similar circumstances. It will
be interesting to see how the filmmakers respond to Baker’s claim and
how the US courts resolve the dispute
in this case.

(US) Shyamalan alleged to
have copied film for Apple
TV series
n Director Francesca Gregorini has
sued Apple TV, along with director M
Night Shyamalan and writer-producer
Tony Basgallop for the copying of her
film The Truth About Emanuel by the
Apple TV series Servant.
Her claim in Los Angeles says
that, contrary to Apple’s claim to
have created breathtakingly original
content for its new TV offering,
Servant is a ‘wholesale copy’ of Gregorini’s 2013 feature film.
Both Servant and The Truth About
Emanuel feature a mother who, in
grieving for her dead baby relies on a
realistic ‘reborn doll’ to deal with the
loss. Both the show and the film see
the mother go on to form an intimate
relationship with the nanny who has
been hired to look after the ‘infant’.
The claim, however, alleges that
Shyamalan ‘has gone so far as to appropriate not just the plot of Emanuel –
but also its use of cinematic language,
creating a substantially similar feeling,
mood, and theme’.
It says that ‘themes, setting, characters, plot, sequence of events, mood,
pace, and dialogue’ are all shared
between the two works, and that it
is likely that Basgallop saw her work
in 2017, when Gregorini was pitched
to direct episodes of Berlin Station, a
series he executive produced.
The legal claim points to Gregorini’s ‘personal struggles’, which were
behind the idea for the film, and
describes Basgallop’s explanation of his
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WILLIS STARRED IN MOVIE ACCUSED OF USING MAP WITHOUT PERMISSION

own personal inspiration for the story
as ‘vague and implausible’. Gregorini
is, in something of a departure from
the norm in these disputes, far from
being an unknown in the film industry.
The Truth About Emanuel starred
Jessica Biel and Kaya Scodelario, and
debuted at Sundance, and she has
directed episodes of the BBC’s Killing
Eve, Amazon’s Electric Dreams, and
AMC’s Humans, among other projects.
The legal case pulls no punches in
its attack on the defendants, saying
that the infringement ‘is emblematic
of gender injustice in the entertainment industry’.
‘It takes only a few old guard Holly-

wood men… to negate the considerable achievements and life experiences
of the women behind Emanuel, and to
irredeemably tarnish their work.’
It criticises both the film industry
figures behind the project, and Apple
itself, going on to say that ‘it appears
that the powerful men of Hollywood
and Big Tech believe that appropriation of others’ intellectual property is
their right’.
‘The purpose of this lawsuit is
to hold Apple and Mr Shyamalan
accountable for their misconduct.’
Gregorini’s lawyer, David Erikson,
said in a statement that the similarities between the two works ‘are

so pervasive, and so grounded in my
client’s highly creative and uniquely
personal artistic choices, that the idea
they might have resulted from coincidence is preposterous.’
Speaking to The Atlantic, Gregorini
described how the release of Servant
had led to her receiving congratulatory
phone calls from those who assumed
she had sold the rights to her film. She
explained her motivation for bringing
the claim to the magazine, saying,
‘Besides everything else, I’m hoping to
shed light that this [kind of situation]
is where we still are.’
She added that The Truth About
Emanuel was a ‘film that took me five
years from inception to completion to
make… So I’m doing this obviously for
myself, but I’m also very hopeful that
this will open up a conversation [about]
this kind of practice… in Hollywood.’
It’s reported that Shyamalan and
Basgallop both deny having any prior
knowledge of Gregorini’s film.
Copyright claims against the creators of books or films based on the similarities between their work and that of
an earlier author or director are notoriously difficult, because copyright law
protects the expression of ideas, not
the ideas themselves. And writers and
directors can be reluctant to engage in
a David v Goliath battle against major
film and TV industry players.

(US) Ariana Grande
faces infringement claim
over 7 Rings
n Ariana Grande’s hit song 7 Rings
has become the subject of a plagiarism
claim by hip hop artist and producer
Josh Stone.
The claim by Stone, who performs
under the stage name DOT alleges that
the song ‘is a forgery – plagiarized from
plaintiff Josh Stone who wrote, recorded
and published the nearly identical original work “You Need It, I Got It” ...
approximately two years earlier’.
Stone names Grande and seven
continued on page 31
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COPYRIGHT & IP RIGHTS
other writers as defendants, as well as
publishers including Universal Music
Group. Asserting extensive musical
similarities between the songs, the
copyright infringement claim also
alleges that Stone attended a meeting
at Universal Music with individuals
including a producer who worked
with Grande, and that he played them
several tracks including I Got It. Stone
says that Grande’s producer expressed
admiration for the song.
Stone seeks damages and an injunction, and his lawyer, Tamir Young, said:
‘This lawsuit is about protecting artists
and their work. Josh’s song was taken
and used without his consent, without
his knowledge and without a license.’
This is not the first time 7 Rings
has become embroiled in copyright
issues. The song riffs heavily on the
lyrics of My Favourite Things from
The Sound of Music with the original’s
innocent delight in ‘raindrops on
roses and whiskers on kittens’ altered
to celebrate consumer culture in the
form of ‘Breakfast at Tiffany’s and
bottles of bubbles, Buy myself all of
my favourite things.’
While 10 writers are credited, it
was Rodgers and Hammerstein, the
writers of The Sound of Music, whose
publishers requested and were given
90 per cent of the songwriting
royalties, after Grande’s representatives approached the music
company which owns the Rodgers
and Hammerstein catalogue with
the completed song.
Rodgers, who died in 1979, had in
his lifetime agreed to a Clairol advert
that changed his well-known lyric
from South Pacific into ‘I’m gonna wash
that grey right outta my hair’ so the
Grande deal was not a real departure
from the songwriters’ own approach to
commercial use of their work.
If Stone’s claim succeeds, then the
carve-up of the profits derived from
Grande’s song will continue.
At the time of writing neither
Grande nor her representatives
have issued statements in response
to the suit.
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(US) Liam Hemsworth
sued over paparazzo
pic of himself

the allegation that Hemsworth used
the photos in connection with an
Instagram story encouraging people to
vote for the film for the Teen Choice
Movie Awards. The claim is for
n Actor Liam Hemsworth has
damages in the sum of up to $150,000
become the latest target of a legal
per infringement, and the company is
claim by a picture agency which
seeking a jury trial.
is suing a celebrity for posting a
The claim is the latest iteration of
picture of themselves without the
a phenomenon that has seen numerous
photographer’s permission.
celebrities sued by picture agencies,
Hemsworth is being sued by Splash
including Splash News itself, for
News and Picture Agency which
posting images of themselves taken
claims that Hemsworth, or someone
by paparazzi. Unusually, the pictures
acting on his behalf, posted the photos
in this case appear to have originated
in an effort to promote romantic
on the set of the film, which is
comedy Isn’t It Romantic, in
a more challenging enviwhich he starred with
ronment for paparazzi
Rebel Wilson. The
to obtain unauthorimages were then
Agencies are
ised images from
republished by the
increasingly
than photographing
Daily Mail in July
suing stars
their targets on
2018 as part of its
the street.
coverage of the film.
for copyright
Claims of this
The images are
infringement
kind have typically
said to be a series
been brought in the
of photos depicting
US. European copyright
Hemsworth performing
law might allow scope for the
an outdoor scene on locasubject of the photograph to argue
tion for production of the film
either that the photographer did not
Isn’t It Romantic.
make ‘free and creative choices’ in
Part of the complaint focuses on

Fair dealing advice
n Over the last decade, fair dealing rules have been used with
increasing frequency by programme-makers, both in news programmes
when reporting on current events, and when reviewing or critiquing copyright works that it’s difficult or impossible to license.
In addition, in 2014, fair dealing rules were extended: there is now
a specific defence when fair dealing with quotations as well as a
defence of ‘fair dealing for the purposes of caricature, parody or pastiche’.
Abbas Media Law’s Nigel Abbas is one of the country’s most experienced
lawyers advising in this area. He has advised on many hundreds of hours of
programming featuring fair dealing over many years.
Nigel is the primary author of Channel 4’s Producers Handbook and one of the primary authors of Channel 4’s fair dealing guidelines. Nigel updated the guidelines for Channel 4 in 2015 to incorporate advice and practical guidance on fair dealing with quotations
and for caricature, parody and pastiche. See Channel 4’s guidelines at
www.channel4.com/producers-handbook/c4-guidelines/ fair-dealing-guidelines. Nigel advises many of the leading content producers working in this area.
If you need any advice on fair dealing, please contact Abbas Media Law at
info@abbasmedialaw.com or visit our website, abbasmedialaw.com.

US appeals court rules
that Drake’s Jimmy Smith
sample is ‘fair use’

JStone / Shutterstock.com

n The Second Circuit appeals court
in the US has confirmed that Drake’s
sample of a recording by jazz musician Jimmy Smith in his 2013 track
Pound Cake is fair use and does not
constitute copyright infringement.
The sample was a short spokenword sequence called the ‘Jimmy
Smith Rap’ that appeared on Smith’s
1982 album Off The Top. Drake’s
label had licensed the sample, but
after Pound Cake was released, Smith’s
estate argued that no licence had been
sought for the underlying literary
THE ROLLING STONES: ROW OVER DOCUMENTARY RIGHTS
work contained within the recording,
and streaming on leading platforms
which is a separate work protected in
composing the shot (where the pose is
such as Amazon and Vimeo. The
its own right. In response, Drake and
often one dictated by the celebrity), or
claim says that Coda uses ‘purposehis team pleaded fair use – the copythat there was joint authorship of the
fully misleading titles’ for the
right exception that allows others to
work in question.
documentaries in order to ‘mislead
make use of copyright works without
For now, it is the picture agencies
consumers into believing that the
the copyright owner’s permission.
who are reaping the rewards of celebriInfringing Films are supported
Most sample cases focus on the
ties’ ignorance of copyright law.
and/or controlled’ by the corporate
recording rights rather than the
claimants or the artists who they
underlying musical or lyrical
(US) English rock
represent. It points to
rights because samples are
the
films
having
used
usually short, and it
documentaries subject to
titles which are the
can be hard to argue
copyright claim
same as the titles
that
copyright
Court
finds
of some of the
protects a couple
n A claim for copyright infringe‘fair use’
artists’
bestof beats or words
ment has been brought by a number
known albums.
in
isolation.
of leading record labels and rights
in copyright
The claimant
When it comes
holders over documentaries about
infringement
companies seek
to recording, it
music legends including The Rolling
claim
damages,
up
is generally agreed
Stones, U2 and Elton John.
to $150,000 per
that even a very short
The defendants include Coda, an
infringement, or an
snippet is protected
English music documentary company,
award of actual damages,
by copyright – although
and three UK residents who are involved
together with Defendants’
the US courts haven’t been
with it, including the films’ director.
profits, injunctive relief, and costs.
entirely consistent on this. In this
The claim, which has been issued
The intellectual property rights
case, Drake had sampled more than
in New York, alleges that Coda’s films,
around music is a particularly complex
30 seconds of Smith’s track, so there
about some of the most popular rock
area for film and TV, and this claim
was no argument about whether the
bands and recording artists of all time,
shows how keen rights-holders can be
underlying works contained within it
are ‘nothing more than a delivery
to protect their interests.
were also protected.
system for intentionally infringed
It has been reported that in
In upholding the lower court
materials’ and used copyright material
response to the lawsuit Amazon has
ruling in Drake’s favour, the Second
without permission.
pulled the titles from their site. At
Circuit considered the four factors
The films, with titles such as The
the time of writing, the defendants
that can make unlicensed use fair use
Rolling Stones – Their Satanic Majesare yet to respond to the alleged
under US law. They are: the purpose
ties and Nirvana – the Ultimate Review
infringement.
have been available for download
continued on page 31
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20 QUESTIONS

IN THE MIX
20 Questions with Andrea Hamilton. Words by Paul Hunwick

A

ndrea Hamilton has worked on some the biggest entertainment shows
on TV including Strictly Come Dancing, The Voice and So You Think You
Can Dance. She set up her production company, Modest TV, in 2019
and is now producing a primetime Saturday night series for the BBC
called Little Mix The Search. It will follow the band as they look to form and
mentor a new supergroup. For zoom-in, Andrea reveals her first big break, her TV
guilty pleasure, and why she’d like to be reincarnated as a sloth
What gets you out of bed in the
morning?
The kids shouting that their PE kit
isn’t ready or that the puppy has weed
on the floor.
What keeps you awake
at night?
Worrying if we’ve found enough
talent to put into Little Mix The Search.
We’ve found a lot of good people but
I still lie awake wondering if there’s
more out there.
What is your favourite
restaurant?
I don’t get to eat out very much but
probably Soho House. It could just be
me being a bit tight but I like to get
the most out of that membership.
Favourite shop?
All Saints. They stock the TV exec
uniform. Jeans, boots, black jackets
and a colour palette that’s acceptable
for work. If you’re going for a pitch,
you might throw in a Reiss jacket too.
Favourite drink?
An Eastern Standard cocktail – and it
has to be super-cold.
How many hours a week
do you work?
At the moment more than 60 hours,
but in my defence, I am building
up to the biggest commission of my
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company, which I only started last
year. It won’t always be like this; it
just happens we are at a very intense
stage of making the show.
Who gave you your first
career break?
Diana Howie on a show called Videotech
on Carlton back in 1997. I stalked her
until she let me work on that show.
What do you love most about
your job?
Working with the team. We’ve grown
from just two of us to 45 in the space
of two weeks and it’s amazing to have
the gang back again. I look at them
every day and I’m amazed how brilliant they are at what they do.
What advice would you give
someone starting out in TV?
Get yourself to resilience training
classes. It can be an industry of 99 per
cent nos but as long as you can bounce
back, the rewards can be great.

elling in Australia for a year and
enjoyed an incredible carefree existence. The notion that you could go
anywhere, anytime, with no pressure, was amazing.
Last three websites you visited?
The BBC, YouTube and Rightmove: because who doesn’t love
property porn?
Last time you cried?
Watching A Dog’s Purpose with my
children. To be honest, I’d just worked
11 days straight and I could have cried
at an Andrex ad.

LITTLE MIX: ON THE HUNT FOR A NEW SUPERGROUP

Which show are you most
proud of?
Little Mix The Search is the commission I’m most proud of because it’s
taken 18 months to wrestle the
parts together, but career-wise it
was being Executive Producer of
Strictly Come Dancing during the
year we hosted the Olympics. It
felt like we were keeping the flag
flying. Good times.
Favourite TV shows?
Messiah. Big Little Lies. I like the
escapism of the big glossy American dramas.
TV guilty pleasure?
Tidying Up with Marie Kondo on
Netflix. I used to get my kicks from
raving but now I get my highs from
a good clear-out. When I can get the
airing cupboard neat and tidy, I’ll
keep popping back to have a look.
It’s so calming.
Favourite place to have fun?
Ibiza. I used to go a lot 20 years ago
and Ibiza and I have rekindled a bit.
The kids are now 10 and 12 and my
partner and I had a little dance with
them by Café del Mar at sunset, which
was quite surreal.

What are you reading at the
moment?
Conversations with God by Neale
Donald Walsch. It’s quite an existential read. It’s about the fact that we’re
not what we think we are. We’re not
thoughts, we’re not body, we’re not
the mind, we’re really just spirit. If
you can convince yourself that you are
none of those things, then finding the
right singer for Little Mix’s new BBC
show is much less stressful.
First record you ever bought?
Radio Gaga by Queen.
Most used expression?
To my kids: ‘Don’t involve yourself in
somebody else’s karma drama.’
At work: ‘Is there any chance they
would do that for free?’
Dream dinner party guests?
Dwayne Johnson, Jennifer Lawrence,
Blake Lively and my new obsession,
Dave the Rapper. Maybe David Miliband too, just to persuade him to come
back and run the Labour Party.
If you could go back in time and
relive one moment of your life,
what would it be?
When I finished uni I went trav-

How would you like to be
reincarnated?
I’d like to come back as a sloth to
balance out the speed at which I am
tearing through this life.
Any pet peeves?
I don’t like people who turn up 15
minutes early to a meeting and then
look disgruntled that they’ve had to
wait for you. I’m not late, you’re early.
Who would you least like to get
stuck in a lift with?
We have a half a billion people on
the planet and as world leaders we’ve
managed to turn out Donald Trump,
Kim Jong-un and Boris Johnson.
They’re probably the three people I’d
least like to get stuck in a lift with.
How is working with Little Mix?
They are absolutely brilliant. They’ve
become the biggest girlband in the
world over the past decade but have
remained phenomenally grounded.
They’re also a good laugh.
Who’s your favourite?
I can’t possibly say. That would be like
choosing a favourite child!
‘Little Mix The Search’ is produced by
Modest TV and will launch on BBC1 this
spring. The winning group will have the
opportunity to join Little Mix on their UK
summer tour in 2020.
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MEDIA HAUNTS: MARTINI SPECIAL

Shaken, not stirred
a homemade tincture and macerated
grape seeds. Heaven in a glass.
69 Colebrooke Row, N1 8AA
69colebrookerow.com
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The Gibson

The dry martini is the finest cocktail in the world, the engine oil
of media haunts, and so famous it has its own emoji. So where
in London serves the best martinis? Who drinks them? And how
can you master the art of making them at home and amaze your
guests? Paul Hunwick goes in pursuit of the perfect martini

THE WHERE
zoom-in’s favourite places for a
great martini

The American Bar at Savoy

The Bar With No Name
The bar with no name, just an address.
This Angel drinking hole makes its
house martini using Beefeater gin and
Dolin Dry vermouth. It finishes with

The Gibson cocktail is the martini’s
cousin with an attitude. It’s made with
gin and dry vermouth and garnished
with a small pickled onion. At this
bar, which holds the Gibson in such
high esteem it named itself after the
cocktail, they use vermouth aged in a
balsamic barrel and serve it with truffle
and a cider vinegar onion.
44 Old Street, EC1V 9AQ
thegibsonbar.london

The Groucho Club
Still drawing a media crowd after 35
years and still serving a great martini.
Try their martini mixed with Beefeater
24 gin and Chamberyzette strawberry
vermouth. Back it up with their truffle
and pecorino mixed nuts.
45 Dean Street, W1D 4QB
thegrouchoclub.com

Dukes Hotel
A good martini requires a bit of theatre
and Dukes delivers this by bringing a
small table over to you and mixing

Arguably the birthplace of the martini.
Legendary bartender Harry Craddock
wrote The Savoy Cocktail Book at this
world-famous hotel back in 1930. It’s
the bartenders’ bible and contains the
earliest recorded recipe for a dry martini.
The Savoy, Strand, WC2R 0EZ
thesavoylondon.com

Artesian Bar
They serve a ‘minimalist’ menu of
cocktails made with just two ingredients, so the martini is a natural fit.
Grey Goose or Bombay Sapphire are
served five degrees below zero.
1C Portland Place, W1B 1JA
artesian-bar.co.uk
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THE SAVOY’S AMERICAN BAR

Balans Soho Society Café
With an interior designed by cult art
director Simon Costin and a window
that looks out onto a street that never
fails to entertain, Balans Café is a Soho
institution. They use The King of Soho

Gin (named after Paul Raymond) and
prepare cocktails with care resulting
in a consistently good martini. Worth
noting, it’s also open 24 hours a day.
34 Old Compton Street, Soho, W1D 4TS
balans.co.uk
SMOKING: THE GIBSON GETS CREATIVE

Joe Allen
Legend has it that a supermodel
walked into the Soho Brasserie in the
1990s and asked the barman, Dick
Bradsell, for a drink that would ‘wake
me up and fuck me up’. The rest is
history. zoom-in loves an espresso
martini but they’re tricky to get right.
At Joe Allen, they have mastered the
creamy froth. The espresso martini
helps you stay up late and might even
give you a supermodel glow.
2 Burleigh Street, WC2E 7PX
joeallen.co.uk

THE WHO
Famous martini drinkers

James Bond
Probably the most famous martini drinker
ever. In Casino Royale, Bond orders:
‘Three measures of Gordon’s, one of vodka,
half a measure of Kina Lillet. Shake it very
well until it’s ice-cold, then add a large, thin slice of lemon
peel.’ This is known as a Vesper Martini.

WC Fields
The zany American comedian liked to start his day with
a couple of double martinis in the morning – one before
breakfast and one after.

Karen Walker (Will & Grace)
Rarely seen without a glass in her hand,
Karen Walker is the high priestess of the
martini and the woman who gave us the
immortal line: ‘You say potato, I say vodka.’

Ernest Hemingway
Hemingway favoured the ‘Montgomery Rule’ – 15 parts
gin to one part vermouth. It is named after British Field
Marshall Bernard Montgomery, who liked the gin in his
martini to outnumber the vermouth in roughly the same
ratio as he liked to outnumber his opponents in battle.

HM The Queen
Winston Churchill
Churchill believed the correct way to make
a martini was with ice-cold gin. His policy
on vermouth was to simply bow in the
direction of France as he poured the gin.
Be warned that if you order a Churchill martini, you are
basically ordering a glassful of neat gin.

Alfred Hitchcock
Alfred Hitchcock took a similar view and believed that
when mixing the perfect martini it was sufficient to
simply glance at the vermouth from across the room.

The only nightclub ever visited by
The Queen was Annabel’s, where
she ordered a gin martini, no lemon.
Gordon’s received its first Royal
Warrant in 1925 by King George V and continues to
hold one to this day.

Dorothy Parker
‘I like to have a martini, two at the very most. After
three I’m under the table, after four, I’m under my host.’

Homer Simpson
‘He knows just how I like my martini – full of alcohol.’
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your drink in front of you. It’s alcoholic table magic. The place is notoriously expensive, and you may need to
remortgage the house, but after your
second or third martini, you won’t care.
35 St James’s Place, SW1A 1NY
dukeshotel.com

MEDIA HAUNTS: MARTINI SPECIAL

THE HOW

zoom-in’s guide to mixing the perfect dry martini at home

I

Anna_Pustynnikova / Shutterstock.com

t’s only two ingredients, three if you
count the garnish, so how can you
get it wrong? Actually, surprisingly
easily. Serving a bad martini is social
death but get it right and you’ll be the
stuff of legend.
A perfect martini requires good
quality ingredients and preparation.
Start by choosing the correct glassware. The classic martini shaped glass
is perfectly acceptable but shortstemmed ones are our favourite as they
bring a touch of modernity. There’s a
fashion in recent years to serve martini
in a delicate glass shaped not unlike a
small teacup (without the handle) and
with a long stem. But at home, when
you’re trying to recreate a professional
martini experience, we favour the
classic shape because it signals immediately what the drink is.
Chill your glasses in the fridge for
at least 30 minutes before serving. We
suggest chilling more glasses than
the number of people you are serving
because one martini can easily lead to
two. If chilling hasn’t been possible,
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use the bartending trick of filling the
glasses with ice, swirl and leave while
you prepare the cocktail. We sometimes dip the rims of the glasses into
a saucer of vermouth which works as a
starter on the lips.
Only ever use first-rate ingredients.
We use Grey Goose if people want a
vodka martini but purists generally
agree that the finest base is gin because
it has more clout. We favour Hendrick’s
for its soft, flowery notes which echo in
the mouth. Keep it stored in the freezer
as this slows the liquid down and gives
a richer, glossier texture.
Choosing a vermouth is easy because
it has to be Noilly Prat Original Dry
(pronounced Nwa-ee Prat). Don’t even
think about using the vermouth made
by Bacardi branded ‘Martini’. It might

have had its place in the 1970s but it’s
mass produced and to zoom-in’s taste is
too brash, with a brittle edge.
Shaken or stirred is a matter of
personal taste and there are purists who
say that shaking can ‘bruise’ the gin,
but we prefer it that way. It somehow
makes the drink colder and the sound
of the ice hitting the sides of the cocktail shaker is part of the theatre.
Getting the proportions of gin to
vermouth correct is a hotly contested
debate. We like quite a glossy martini
and use about 15ml of vermouth
to every 50ml of gin. Put ice in
the shaker, pour over the gin and
vermouth, shake vigorously for 30
seconds and then pour slowly through
a strainer into the glass.
Finally add a small dash of Angostura Bitters (optional) and an olive
or twist of lemon to the glass. If you
don’t have a channelling knife, a bar
tool with a V-shaped blade, to make
the twist, draw a sharp vegetable
peeler gently over the skin of an
unwaxed lemon.
Serve on a tray with cocktail
napkins and at least two nibbles such
as Japanese rice crackers, honey-roasted
cashew or cornichon pickles. Finally,
place a tea-light candle on the tray
behind the glasses to backlight the
martinis. Positioning fire behind the
drink highlights the glossy quality of
the martini and adds drama. You’ll
know you’ve got it right when you
hear your guests say, ‘Wow!’
Drink responsibly of course but
mostly… enjoy.

PRIVACY & DATA PROTECTION
Since the Human Rights Act 1998 came into force, English law has
developed a legal right to privacy. The courts can and will intervene to
protect privacy rights where they are infringed without justification.
This is commonly referred to as ‘misuse of private information’.
Personal information is also protected by data protection laws, so
journalists and programme-makers need to be aware of, and comply
with, its rules as it applies to them. In this section, we report on some
recent privacy and data protection decisions of note.

Freedom of Speech
(Brazil) Ban on Netflix film
overturned by Supreme
Court

party. The comedy also depicts God
the Father as a cruel and spiteful deity
and St Joseph as cowardly.
The original judicial decision to
ban the film in Brazil followed a petition signed by over two million Brazilians stating that the comedic film
n Brazil’s Supreme Court has overbroke the law and ‘seriously offended
turned a ban on Netflix’s streaming
Christians’. The uproar against the
of The First Temptation of Christ, a film
film escalated when, on Christmas
that depicted Jesus as homosexual and
Eve, the production company responhad previously been ruled as blasphesible for the film, Porta dos Fundos,
mous by Brazil law standards.
was the target of a firebomb attack.
In Brazil, defamation of religion is
Netflix had appealed the lower
illegal under Article 208 of the Penal
court ruling, saying that it would
Code; specifically, the code prohibits
fight for artistic expression, ‘which
public vilification of any religious
goes to the heart of great storytelling’.
act or object of religious worship,
The controversy surrounding
punishable by a fine or a prison
this film echoes the now-historic
sentence up to a year.
controversy in the UK that
The president of the
surrounded the 1979
Supreme Court, Dias
film Monty Python’s
Toffoli, reversed the
The comedy
Life of Brian, starprevious decision and
depicts Jesus as
ring John Cleese,
said Netflix should
Michael
Palin,
be permitted to
a homosexual who
Jones,
continue offering
brings his boyfriend Terry
Graham Chapman
their comedy film
home for his 30th
and Eric Idle. Life of
because
‘freedom
Brian tells the story
of speech’ is fundabirthday party
of Brian of Nazareth
mental in a democracy.
who is born the same day
He continued, saying
as Jesus of Nazareth, mistaken
that, ‘One cannot suppose that
for him, worshipped as the Messiah
a humorous satire has the ability to
and then crucified by the Romans.
weaken the values of the Christian
While Monty Python always
faith, whose existence is traced back
maintained that the film was not
more than two thousand years, and
blasphemous, nor intended to destroy
which is the belief of the majority of
people’s faith, but rather was intended
Brazilian citizens.’
to lampoon the practices of modern
The comedy depicts Jesus of Nazaorganised religions, nevertheless the
reth as a homosexual who brings his
film was deemed blasphemous by
boyfriend home for his 30th birthday

many and was banned in certain countries including Ireland and Sweden, as
well as in certain parts of the UK by
outraged town councils.
The UK’s blasphemy laws were
abolished in 2008. The last successful
prosecution for blasphemy here was in
1977, when the publisher of Gay News,
Denis Lemon, was given a suspended
sentence for printing a poem about a
Roman centurion’s love for Jesus. The
private prosecution had been brought
by the campaigner Mary Whitehouse.

Mail on Sunday enters
defence to Meghan
privacy claim
n The publisher of the Mail on Sunday
has filed its Defence to the claim
brought by Meghan Markle, the
Duchess of Sussex, over its publication
of information and extracts taken from
a letter to her father.
Markle’s claim alleges misuse of
private information, infringement of
GDPR rights, and breach of copyright,
over the publication by Associated
Newspapers Limited of extracts from
a letter to Markle’s father, Thomas.
In the letter, Markle told him how
upset she was about his dealings with
journalists, whom he had told that his
daughter had shunned him.
Associated Newspapers Limited
(‘ANL’) has said in its Defence that
Markle has no reasonable expectation of
privacy in the contents of the letter, and
that, in any event, the public interest
in disclosure of the information in the
letter is ‘huge and legitimate’.
It says that the personal data
in question ‘did not convey any
personal… information’ and that
the law of copyright cannot apply to
the mere description of historic and
current events.
The content of the Defence indicates the aggressive and highly critical approach which, typically, ANL
intends to take to defending the claim,
and which is likely to mean that the
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PRIVACY & DATA PROTECTION
legal process is not going to be a
pleasant one for Markle, regardless of
the outcome of her claim. It refers to
the fact that Markle lives ‘in a palace’
where she is ‘served by staff’ and
‘enjoys many foreign trips each year’.
In relation to Markle’s expectation
of privacy in the letter, ANL says that
there is a general principle that ‘a recipient of a letter is not obliged to keep
its existence or contents private, unless
there are special circumstances, such
as a mutual understanding between
sender and recipient that the contents
of a letter should be kept private’.
It also points to features of the letter
which indicate that it was not intended
to be kept private, such as that it was
‘immaculately copied out by the
Claimant in her own elaborate handwriting from a previous draft’, and the
fact that its tone and content ‘strongly
suggests the Claimant wanted or
expected third parties to read it’.
ANL’s public interest defence relies
on three factors.
The first is that Markle is a member
of the Royal family and that ‘in a
properly functioning democratic and
constitutional monarchy, the fullest
possible ambit of information, discussion and criticism as to the Crown
and those who represent it is not only
permissible but necessary’.
The second is that when Kensington Palace made an official statement about her father’s non-attendance
at the wedding, it made the reasons
for the breakdown in the relationship
‘a matter of natural and legitimate
interest for the public’.
The third is that Markle waived
her right to privacy, and that there was
a public interest in setting the record
straight because People magazine
published a story about her relationship with her father which purported
to rely on information provided by five
unnamed ‘close friends’.
The story, says the Defence,
presented Thomas Markle in such a
bad light that ANL was entitled to
correct the misrepresentation.
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health data, information about your
In relation to the GDPR claim,
sexuality, religion or political beliefs.
ANL denies breaching the GDPR
Doorstep Dispensaree Ltd, which
because either ‘the personal data…
supplies medicines to customers and
did not convey any personal or sensicare homes, left approximately 500,000
tive information’, or Markle ‘implicdocuments in unlocked containers at
itly consented’ to the processing
the back of its premises in Edgware.
because ‘the claimant’s personal
The documents included names,
data is processed by UK and foreign
addresses, dates of birth, NHS numbers,
media organisations on a very regular,
medical information and prescriptions
perhaps daily, basis’.
belonging to an unknown
Alternatively, ANL relies
number of people.
on the exemptions in the
Documents, some
GDPR and domestic
This could be
of which had not
law which apply to
been appropriately
freedom of expresan important
against
sion
generally
claim for the future protected
the elements and
and journalism in
relationship between were
therefore
particular.
water
damaged,
ANL’s defence to
the media and the
were dated between
the copyright claim
Royal Family
June 2016 and June
challenges the availa2018. Failing to process
bility of copyright protecdata in a manner that ensures
tion in respect of the letter,
appropriate security against unausaying that neither the ‘pre-existing
thorised or unlawful processing and
facts both past and present including the
accidental loss, destruction or damage
Claimant’s views of her father and his
is an infringement of the General Data
conduct’ nor the letter’s ‘admonishment
Protection Regulation (GDPR).
of her father’ which the letter contains
The ICO launched its investigation
are Markle’s ‘own intellectual creation’,
into Doorstep Dispensaree after it was
and nor are they ‘original’.
alerted to the insecurely stored docuMarkle’s distinctive role in public
ments by the Medicines and Healthlife, where she has attempted to meld
care Products Regulatory Agency,
modern celebrity values with the
which was carrying out its own sepamore traditional ones of her husband’s
rate enquiry into the pharmacy.
family, at least at the time of the publiSteve Eckersley, Director of Invescation of the letter, mean that this is
tigations at the ICO said: ‘The carelikely to be an important claim both
less way Doorstep Dispensaree stored
for the law of privacy in general and
special category data failed to protect
for the future relationship between the
it from accidental damage or loss. This
media and the Royal Family.
falls short of what the law expects and
it falls short of what people expect.’
The ICO issues first fine
In setting the fine, the ICO only
considered
the contravention from
since the GDPR came
25 May 2018, when the GDPR came
into effect
into effect.
Doorstep Dispensaree has also
n The Information Commissioner’s
been issued an enforcement notice
Office (ICO) has fined a London-based
due to the significance of the contrapharmacy £275,000 for failing to ensure
ventions and ordered to improve its
the security of special category data.
data protection practices within three
Special category data is personal
months. Failure to do so could result
data that needs more protection
in further enforcement action.
because it is sensitive – for example,

s bukley/ Shutterstock.com

MEGHAN, DUCHESS OF SUSSEX: MAIL
ON SUNDAY HITS BACK AT MISUSE OF
PRIVATE INFORMATION CLAIM OVER
LETTER TO FATHER – SEE PAGE 27
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CONTEMPT & REPORTING RESTRICTIONS

Filming to be permitted
in the Crown Courts in
England and Wales
n Filming is to be permitted in the
Crown Courts in England and Wales
under legislation that was laid before
Parliament earlier this year. The
changes follow a successful trial in
which sentencing remarks were filmed
on a not-for-broadcast basis in eight
Crown Courts across the country.
Under the new scheme, camera
crews that obtain prior permission will be able to film sentencing
remarks made by High Court and
Senior Circuit judges in murder,
sexual offences, terrorism and other
serious high-profile criminal cases.
The footage will also be made available to the public online.
Trials themselves will remain
off limits, however, and no-one else
involved in a case – including victims,
witnesses, jurors and court staff – will
be permitted to be filmed either. Since
1925 it has been a criminal offence to
film inside Crown Courts in England
and Wales – so the only images that
have been available of many of the country’s most infamous trials have been
sketches done by artists from memory.
The changes represent a significant
shift and bring the UK a step closer
to the approach that had been adopted
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in the US where court proceedings are
regularly televised.

Boy jailed for possessing
knife used in killing loses
anonymity bid
n A teenager who was given a fourmonth detention order for possessing
a flick-knife was named after losing
a High Court bid to protect his
anonymity. Adam Chowdhary, who
is now 18, was accused of lying to
police over the fatal stabbing of his
friend Yousef Makki in Hale Barns,
Cheshire, in March 2019.
Chowdhary was charged with
perverting the course of justice and
was tried at Manchester Crown Court
alongside another boy, Joshua Molnar,
who was accused of killing Makki.

CAMERA CREWS WILL SOON BE PERMITTED IN CROWN COURT TRIALS

antb / Shutterstock.com

The law of contempt makes it a criminal offence for the media
to publish or broadcast comments or information that creates
a substantial risk of serious prejudice to active UK legal
proceedings, in particular criminal proceedings heard before
juries. Penalties for contempt can be serious: fines, even
imprisonment. Many activities are capable of amounting to a
contempt, including: publishing seriously prejudicial material;
obtaining or publishing details of jury deliberations; breaching
reporting restrictions or a specific court order; making payments
to witnesses; filming or recording inside court buildings without
permission; and publishing information obtained from confidential
court documents in both civil and criminal proceedings.

Molnar was acquitted of murder
and manslaughter after arguing he had
acted in self-defence but was given a
16-month detention training order
for perverting the course of justice
and possession of a bladed article.
Chowdhary, who was known only
as Boy B during the trial, was cleared
of perverting the course of justice, but
convicted for possessing a flick knife.
Chowdhary’s anonymity was
due to automatically expire on 24
January when he turned 18 but he
applied to the court to extend the
order until he finished his education
in November 2021.
Chowdhary’s barrister had argued
that he was suffering from post-traumatic stress disorder and the publication of his identity would be ‘catastrophic for him’ but the High Court
dismissed the application.
The judge ruled that naming
Chowdhary was justified by ‘public
interest in open justice’ adding that
possession of a knife was ‘a serious
offence’ and there was a ‘strong public
interest in knowing the identity of
those who commit serious offences’.
Mrs Justice Steyn found ‘the prospect of being named in court, with the
accompanying disgrace, is a powerful
deterrent’ to others.
‘There is an important public
interest in understanding the prevalence of knife crime. Such understanding depends, at least in part,
on knowing who is committing such
crimes,’ she added.

COPYRIGHT & IP RIGHTS
continued from page 21

and character of the use; the nature
of the work being used; the amount
and substantiality of the part that is
used in relation to the copyrighted
work as a whole; and the effect of
the use on the potential market for
the original work of authorship.
The court agreed that three of those
factors supported Drake’s argument
that his use of the sample was fair.
The judges said that ‘the first factor
supports fair use because the use was
transformative. A work is transformative when it “uses the copyrighted
material itself for a purpose, or imbues
it with a character, different from that
for which it was created”. … Pound
Cake does just that.’
The Court went on to say that
‘The message of the “Jimmy Smith
Rap” is one about the supremacy of
jazz to the derogation of other types
of music, which – unlike jazz – will
not last. On the other hand, “Pound
Cake” sends a counter message –
that it is not jazz music that reigns
supreme, but rather all ‘real music’,
regardless of genre.’
Other legal systems have laws
that are similar to the US concept
of fair use and permit copyright
works to be used without a licence.
For example, the UK has various
fair dealing defences including fair
dealing with quotations and for the
purposes of criticism or review and
for caricature, parody or pastiche.

YouTube channel hit
with copyright claims for
viral video use
n YouTubers MxR and Potastic
Panda became the subject of a social
media storm in early January after
claiming their channel was at risk
of being suspended for uploading
videos that contained unlicensed clips
owned by media agency Jukin Media.
The stars regularly post videos

online in which they react to
clips that have gone viral. In a
video that was viewed over 1.5
million times, they claimed Jukin
had demanded payment for four
clips they had used and that their
channel could be shut down if
Jukin complained to YouTube.
Under its terms of use,
YouTube will issue a strike
against a channel if it posts material that becomes the subject of
a valid copyright complaint. If
a channel receives three strikes,
it is suspended by the platform, potentially resulting in a
significant loss of revenue for the
channel owner.
At the time, MxR defended
their actions, saying, ‘Sometimes
they are videos where it’s just a
cat and there’s really nothing you
can search for. You end up having
to search through 40 pages of
videos and sometimes you miss
one of them. If they treat every
YouTuber like this, thousands of
channels will be deleted.’
Jukin then posted a lengthy
response on Twitter in which it
accused the YouTubers of ‘taking
other peoples’ videos without
asking them… and making money
off of them’, saying, ‘We never
want to issue copyright strikes –
we have a duty to do so to protect
the copyright of the creators who
have signed with us.’
MxR and Potastic Panda have
since confirmed that they have
resolved the matter with Jukin and
although they couldn’t disclose
the details, they are happy with
the result.
The incident is a reminder
of the risks associated with
using content owned by others –
especially viral footage managed
by a media agency – but also an
example of the type of content
that can fall within the scope of
the UK’s fair dealing defences
and be defensible despite the risk
of complaint.

BUSINESS AFFAIRS & RIGHTS
continued from page 17

checks are obviously important: both for the
personal health and safety of the contributor,
as well as other contributors and crew, and in
order for the production company to manage
related risks throughout production.
Checks for unspent criminal convictions
– DBS checks – and involvement in any
active court proceedings are also important.
They also help producers assess the suitability
of contributors for particular programmes.
Again, the carrying out of such checks and
disclosure of the results to the production
company will need to be agreed to in the
contributor agreement.
Contributor agreements can also be used to
help manage a contributor’s expectations, for
instance by being explicit that their performance, talent or skill may be judged as part of
the programme and that they may not always
like what they hear, that participation may
include long filming days, be tiring mentally
and/or physically, be stressful or otherwise
be a challenging experience (and separate
social media guidelines, to help a contributor
manage the additional online attention they
may receive, are also useful). It is important
that people are forewarned.
If access to a psychologist or other medical
professional is considered necessary to help
support contributors throughout the production process, whether that’s before, during
or after production and transmission of the
programme, reference to the availability of
that support can be included in the contributor agreement for reassurance. As to when
such support should come to an end, this is
something that needs to be considered on a
case-by-case basis. This should be assessed by
the production company based on the contributor’s previous health checks, the anticipated
challenges and stresses that participating in
the programme might subject to the contributor to, and how they react when actually
participating in the programme. There is no
hard and fast rule.
Abbas Media Law has many years’ experience advising on such programmes, drafting
and negotiating these types of agreements. For
advice or assistance with all business affairs,
production services and compliance matters,
please contact info@abbasmedialaw.com
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ABOUT ABBAS MEDIA LAW
We are specialists on all
aspects of UK law and
regulation affecting the
television, film, advertising
and publishing industries.
We advise before publication and broadcast, working with
creatives to minimise legal and regulatory risk, and following
publication and broadcast, defending content when it and
its producers come under attack. We work with many of the
country’s leading content producers.
Content Advice
Abbas Media Law boasts some of the most experienced
content advisers in the country. We work on the most
exciting and challenging factual programmes; news; films
and dramas; and all kinds of entertainment and comedy
programmes. Nigel Abbas is the primary author of Channel
4’s Producers’ Handbook, a comprehensive guide to best
practice, regulation and the law as they apply to the making
and broadcasting of programmes.
Business Affairs & Rights
We advise clients on all aspects of business affairs, chain of
title and rights issues, in connection with the television, film,
advertising and publishing industries. We advise on dealmaking, draft and negotiate all types of agreements, and can
answer all your day-to-day queries. See page 16.

Legal and Regulatory Threats, and Litigation
We regularly represent clients when legal and regulatory
threats are made against programmes and other content,
both before and after publication. We represent clients in
most areas of litigation affecting the media, advising on
strategy, tactics, drafting of pleadings and advocacy.

SUBSCRIBE
zoom-in – media law and compliance news,
updates and analysis for those working in the
media and entertainment industries.
Be informed about the important legal
and compliance issues affecting your
business or profession.
Visit abbasmedialaw.com to get free magazine
issues delivered straight to your inbox.
To receive a printed copy email
info@abbasmedialaw.com
abbasmedialaw.com

Training for producers
AML conducts training for those working in television
production. We prepare and deliver bespoke training
programmes for clients, or producers can avail themselves of
AML’s regular training programme.
This year we have conducted a variety of talks for producers
on legal and compliance issues, including data protection,
copyright, true crime, blue-light shows and the many and varied
issues that can arise in access-based programmes.
For further information about the training AML offers, and to find
out more about scheduled talks and masterclasses near you,
email info@abbasmedialaw.com
The Team
Nigel Abbas Founder
Nigel is a barrister with over 20 years’ experience
advising the media and entertainment industries.
Jenny Spearing Senior Business Affairs Adviser
Jenny is a business affairs expert with nearly 20 years’
experience in television production.
Paul Schaefer Lawyer
Paul is an experienced media lawyer, having worked as
in-house counsel for newspapers and broadcasters.
Lucy Chisholm Batten Trainee Solicitor
Lucy began her training contract in September 2018 having
worked as a Paralegal for Abbas Media Law since 2017.
Jan Tomalin Consultant
Over the last 30 years, Jan has advised on an enormous
number of television programmes, across all genres.

