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Keeping you up-to-date
With two Budgets a year (thankfully set to

change), simply keeping up-to-date has
become more and more difficult. If we

think that the reduction in the number of Budgets a
year will help then we have to also factor in the
likelihood of significant changes as we extricate
ourselves from the EU. Yet, as a minimum, our
clients will expect that we are conversant with the
tax regime and that we are able to plan on their
behalf.

That is why we bring you our Tax Update every
quarter, written with our membership in mind by
Mark McLaughlin, who picks up the important

issues that are likely to affect our clients and
therefore, by default, us. So in this issue we look at
the perennial favourite that is Entrepreneurs’ Relief,
plus Business Property Relief and the sale of future
profits, as well as IHT and property valuations. All
pertinent, all important and all not as simple as
they may at first look.

The tax return season is over, the digital agenda
is upon us, but we all need to keep up-to-date and
that’s why we produce this e-magazine. And that’s
why I recommend that we invest the necessary
time in keeping up-to-date.

Tony Margaritelli, Chair, ICPA 

In association with

TAXUPDATE

Mark McLaughlin looks at a
tribunal case on a particular
type of business asset

disposal for capital
gains tax
entrepreneurs’ relief
purposes

Many taxpayers, and most tax
practitioners, will be familiar with
entrepreneurs’ relief (ER); it is a

very popular type of CGT relief claim, as
the relief offers a reduced rate of 10% on
lifetime net aggregate chargeable gains of
up to £10 million.

ER is available on qualifying business
disposals, including a material disposal of
business assets. 

To be a ‘material disposal of business
assets’ an individual needs to make a
disposal of certain types of business asset,
which constitutes a ‘material disposal’
(TCGA 1992, s 169I(1)).

There are three different types of
business asset disposals for ER purposes;
firstly, a disposal of the whole or part of
the business; secondly, a disposal of (or of
interests in) an asset or assets used for
the purposes of the business when it
ceased to be carried on; and thirdly, a
disposal of (or of interests in) company

shares or securities (s 169I(2)). 
The business asset disposal considered

in this article is the second category, i.e.
the disposal of assets in use when the
business ceased (in s 169I(2)(b)).

DISPOSAL OF ASSETS AFTER
BUSINESS CESSATION 
As indicated, to be eligible for ER, the
disposal of business assets must be a
material one. There are various types of
‘material disposal’. In the case of disposals
of business assets in use on cessation of

the business, there are two requirements
for a material disposal. First, the individual
must have been owned the business
throughout the period of one year up to
the date when the business ceases.
Secondly, that date is within the period of
three years ending with the date of
disposal (s 169I(4)).

In addition to businesses carried on by
an individual, a partnership business is
treated as owned by each individual who
is then a member of it (s 169I(8)(c)).

Not all types of assets are eligible for
relief in this context. Where a qualifying
business disposal does not consist of
company shares or securities, ER is only
given in respect of the disposal of relevant
business assets comprised in the
qualifying business disposal. ‘Relevant
business assets’ means assets (including
goodwill, subject to a certain exception in
respect of goodwill transferred to a close
company (see s 169LA)), other than
‘excluded assets’ (i.e. shares and
securities, and other assets held as
investments (s 169L)).

ACCOUNTANCY PRACTICE  
In Amin v Revenue and Customs [2016]
UKFTT 515 (TC), the taxpayer was a sole
practitioner accountant, and was also the
sole owner of the practice premises. He 

Entrepreneurs’relief:
the ‘right’ asset disposal? 
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sold a 50% interest in the business
premises, by means of three separate
deeds:
• The first deed dated 4 April 2008 was for
the sale of a 22.7% interest in the
business premises, for the sum of
£249,700; 
• The second deed dated 25 June 2008
was also for the sale of a 22.7% interest in
the premises, again for consideration of
£249,700; and finally
• The third deed dated 23 April 2010 was
for the sale of a 4.6% interest, for
proceeds of £43,700. 

The purchasers in all three transactions
were the taxpayer, his wife and son, who
were the trustees of a pension scheme.

The tribunal case concerned the second
of these three disposals. The taxpayer
submitted his tax return for the year ended
5 April 2009, which included a CGT
computation relating to the disposal of the
22.7% interest in the business premises
on 25 June 2008, on which ER was
claimed. HMRC opened an enquiry into
the return (under TMA 1970, s 9A), and
subsequently concluded that ER did not
apply, because the taxpayer’s sole
practitioner’s business had not ceased.
HMRC issued an enquiry closure notice,
which removed the ER claim and so
increased the taxpayer’s CGT liability. In
addition, HMRC imposed a penalty
calculated at 27% of the additional tax, on
the basis that the taxpayer’s behaviour in
claiming the relief had been careless.

DISPOSAL OF AUDIT PRACTICE
The taxpayer’s case for claiming ER was

that in addition to providing accountancy
services, he also had audit clients.
However, because he was unable to carry
out the audit work (as he was not qualified
to do so), in April and May 2008 he
disposed of the goodwill associated with
the audit work (which generated fees of
around £70,000) to another accountant
for a nominal consideration (i.e. 99 pence).
The taxpayer said he did this so that he
could retain those clients for their non-
audit accountancy work. He argued that
he was entitled to ER on the disposal of
the 22.7% property interest in June 2008
because he had sold part of his business
(i.e. the audit work element).

The transfer of the audit work was
agreed verbally, rather than in writing.
HMRC contended that the taxpayer was
not entitled to claim entrepreneurs’ relief.
They pointed out that he had produced no
evidence of the sale of goodwill, and there
was no evidence that the audit work was a
distinct part of the rest of his practice.

Unfortunately for the taxpayer, the First-
tier Tribunal agreed with HMRC’s
interpretation of the ER legislation. The
taxpayer’s appeal was dismissed, and the
27% penalty was upheld.

WHY DID THE CLAIM FAIL? 
HMRC’s guidance on this category of
disposal for ER purposes in its Capital
Gains manual gives some indication of the
circumstances that HMRC considers the
relief was aimed at (CG64045): “Rather
than disposing of a business, possibly as a
going concern, someone may cease in
business and then sell off the business
assets. Such disposals will not constitute
the sale of the whole or part of a business

for TCGA92/S169I(2)(a) but may instead
qualify as disposals of assets sold after the
cessation of the business for
TCGA92/S169I(2) (b) and
TCGA92/S169I(4)...”

The tribunal in Amin accepted that the
taxpayer had disposed of his audit
practice to the other accountant. However,
the tribunal pointed out that the ER
legislation did not allow the taxpayer to
claim relief for the partial disposal of his
premises as a result of the disposal of his
audit practice. Thus ER was not due on
his disposal of an interest in the whole
premises.

A DIFFERENT OUTCOME?
The tribunal contrasted the taxpayer’s
claim with this example: suppose that
instead of disposing of an interest in the
whole business premises, the taxpayer
had sold distinct office space in it (such as
the second floor of the premises), because
he no longer needed that office space as a
result of ceasing to carry out the audit
work. The tribunal accepted that, in those
circumstances, ER might have been due.

However, the tribunal agreed with HMRC
that the partial sale of the business
premises and the audit goodwill had to be
seen as wholly unconnected transactions
on the particular facts and evidence of the
case. What the tribunal presumably meant
was that the disposal of the interest in the
business premises was not the result of the
audit practice ceasing, although it needed
to be for ER purposes. On the face of it,
that seems like a reasonable conclusion,
although a penalty for careless behaviour in
claiming the relief was arguably rather
harsh.

Business property relief (BPR) is an
important relief from inheritance tax
(IHT), which will be familiar to many

taxpayers and tax advisers. This is
probably due to the generosity of the
relief, which broadly shelters from IHT the
value of certain types of business or
business property at current rates of
100% or 50%.

The relief (see IHTA 1984, ss 103-114)
reduces the value transferred by a transfer
of value of certain types of business or
business property. The rate of BPR
depends on the type of business or
business property. The most common
categories in practice are a business or
interest in a business, and unquoted
shares in a company, both of which can
attract BPR at the rate of 100%. 

The relief must be claimed, and a
number of conditions must be satisfied for
the relief to be available (e.g. in relation to
the type of business carried on, the length

Business property relief:
a double helping!
of ownership of the business or business
interest, etc.). A consideration of the
requirements for an eligible BPR claim is
beyond the scope of this article.

BPR IN ACTION
BPR is available on lifetime transfers, and
to relevant business property included in
an individual’s estate on death.

In the case of married couples (or civil
partners), if (say) one spouse leaves
relevant business property eligible for BPR
at 100% to the other spouse on death,

this will generally result in the relief being
wasted, as the legacy will normally be
subject to the spouse exemption for IHT
purposes. 

However, note that the spouse
exemption for IHT purposes is subject to
restriction if the recipient spouse is not
domiciled in the UK (IHTA 1984, s 18(2)). 

On the other hand, leaving the relevant
business property to a non-exempt
recipient (e.g. adult children, or a family
discretionary trust) would normally allow a
BPR claim to be made. 

Entrepreneurs’relief: the ‘right’ asset disposal? 
Continued from page 1

Mark McLaughlin points out an opportunity that may exist for
families to maximise inheritance tax business property relief
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EXAMPLE 1 – THE FIRST 
HELPING OF BPR
Mr Edwards died on 1 March 2015,
having made no lifetime gifts. His estate
on death was as follows:  
Family home 625,000
Shares in XYZ Ltd 800,000
Investment properties, bank and building
society accounts, portfolio of quoted
shares

1,250,000  
In his will, Mr Edwards left the shares in
XYZ Ltd to a discretionary trust for his UK
domiciled widow Doris, his children and
grandchildren. XYZ Ltd is a family
company, which makes office furniture. He
also leaves investment assets of £325,000
to the trust (i.e. equal to his available nil
rate band for 2014/15). 

The family home is left to Doris,
together with the remaining investments of
£925,000 (i.e. £1,250,000 – £325,000).

What is the IHT position in the above
example? The discretionary trust receives
assets amounting to £1,125,000. The XYZ
Ltd shares valued at £800,000 attract
BPR at 100%. The investment assets of
£325,000 left to the discretionary trust are
covered by Mr Edwards’ IHT nil rate band.
No IHT liability therefore arises in respect
of the legacies to the trust. 

The family home (£625,000) and
remaining investment assets (£925,000)
left to Doris are subject to the spouse
exemption for IHT purposes.   

Note that Mr Edwards could instead
leave all the investment assets to Doris
(i.e. rather than leaving £325,000 of such
assets to the trustees). Her estate would
then be able to claim Mr Edwards’ unused
nil rate band on her death (IHTA 1984, ss
8A-8B).

‘RECYCLING’ BPR
In some cases, it may be possible for
BPR to be utilised for a second time in
respect of the same business property.
This may be particularly useful in family
situations.

The following example continues with
the fortunes of Doris from Example 1.

EXAMPLE 2 – A SECOND 
HELPING OF BPR
Doris has been a director and employee
of XYZ Ltd for many years. Following her
husband’s death, she has become more
keenly involved in the running of the family
business.

She buys the shares in XYZ Ltd from
the trustees of the discretionary trust for
£800,000 (which still equates to the
market value of the shares in this
example). No capital gains tax (CGT) is
payable by the trustees, as there was a
tax-free uplift in the value of the shares to
£800,000 for CGT purposes on Mr
Edwards’ death (but note that Doris will

be liable to stamp duty at 0.5% of their
acquisition cost (i.e. £4,000)).

The purchase price of the shares was
funded out of the investments inherited
from her husband, which Doris realised
shortly after her husband’s death. The
base cost of the investment properties
and quoted shares were also uplifted to
market value on Mr Edwards’ death, and
any CGT liability on their sale by Doris is
therefore assumed to be small in this
example.

If Doris survives for at least two years
following her acquisition of the XYZ Ltd
shares, and assuming that BPR at 100%
is still available in respect of the shares,
the IHT on Doris’s death in respect of the
assets inherited from her late husband is
limited to the remaining investment assets
and the family home. The discretionary
trust is liable to IHT (e.g. on ten-year
anniversaries and on capital distributions
to beneficiaries), but IHT rates for such
trusts are generally lower than for
individuals (i.e. normally a maximum of 6%
for the trust every ten years, as opposed
to 20% for chargeable lifetime transfers by
individuals, or 40% on death).

In the meantime, the trustees of the
discretionary trust may decide to allow
Doris to benefit from the trust by making
income distributions to her as a

beneficiary.
As mentioned at the start of this article,

BPR is a generous IHT relief. There is
always a danger that BPR may be
restricted or withdrawn in the future.
Indeed, at the time of writing there has
been some speculation in the professional
press that the normal two year ownership
requirement for BPR purposes may be
significantly increased, or that BPR may
be subject to the business property
needing to be held for a certain number of
years before being sold by legatees or
beneficiaries. The scope for any ‘doubling
up’ of BPR may therefore possibly have
only a limited ‘shelf life’ in its present form.

OPTION ARRANGEMENTS
In the above example, Doris could have
been granted an option to purchase the
shares in XYZ Ltd from the trust at market
value following her husband’s death.
HMRC appear to accept that option
arrangements do not generally constitute
binding ‘contracts for sale’ (within IHTA
1984, s 113), and thus should not
normally affect entitlement to BPR under
that anti-avoidance provision (see HMRC’s
Inheritance Tax manual at IHTM25292).

The above article was first published by
Tax Insider (www.taxinsider.co.uk)
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Mark McLaughlin looks at 
anti-avoidance provisions
concerning the sale of an
individual’s occupation
income

T urning income receipts into capital
has been potentially attractive to
individual taxpayers for many years.

This is mainly due to the difference between
the rates of income tax (i.e. higher and
additional rates 40% and 45%) and capital
gains tax (i.e. higher rate generally 20% (or
in some cases 28%)) for 2016/17.

Ingenious and creative minds have long
been trying to devise ways of achieving this
objective. Generally speaking, tax
‘loopholes’ these days tend to be blocked
with anti-avoidance legislation very soon
after HMRC become aware of them.
However, one set of anti-avoidance
provisions, aimed at blocking particular
attempts to turn income into capital, has
been with us in various forms for decades.
Unfortunately, the rules are not very well
known, and can therefore present an
unexpected trap.

SELLING OCCUPATION INCOME
The anti-avoidance rules in question (ITA
2007, Pt 13, Ch 4) affect sales of
occupation income.

For example, Robert, a VAT consultant
who pays income tax at 40%, sold a licence
in respect of his consultancy fees for the
next three years to another VAT practitioner
on 1 February 2016, for a capital sum of
£200,000. He declared the transaction as a
capital receipt on his tax return for 2015/16.
Was he correct to do so?

An income tax charge under the above
anti-avoidance rules can apply where the
transaction has been effected to exploit
Robert’s earnings capacity and a main
object is the avoidance or reduction of an
income tax liability (s 773(2)), if three
conditions are satisfied. These conditions (A
to C in the legislation) are broadly as follows
(s 777):
• Condition A: The individual carries on an
occupation wholly or partly in the UK;
• Condition B: Transactions are effected (or
arrangements made) to exploit the
individual’s earning capacity in the
occupation, by putting another person in a
position to enjoy income or receipts from the
individual's activities in the occupation (or
anything derived from them); and

• Condition C: The transactions or
arrangements result in a capital amount
being obtained (by the individual or another
person).

Payments for licences (or copyrights, or
franchises) are specifically caught if the value
of the right is derived from the individual’s
activities. In the above example, Frank is
trying to turn his income into a capital
receipt, and each of the conditions A to C is
satisfied. The capital sum would therefore
fall to be charged to income tax on an
‘arising’ basis (i.e. in the tax year 2015/16,
when the capital sum is receivable; s
778(3)). 

SALES OF GOING CONCERNS  
There is an important exemption from the
income tax charge for sales of going
concerns (s 784). This exemption applies to
capital receipts for the disposal of assets
(including any goodwill) or a partnership
interest, if the value is attributable to a
profession or vocation as a going concern.
A similar exemption applies to the disposal
of shares in a company.

However, this is subject to a further anti-
avoidance rule. A potential restriction on the
exemption applies broadly if the going

concern value is derived to a material extent
from future earnings attributable to the
individual’s activities in the occupation. The
exemption only operates in those
circumstances if the individual will receive full
consideration for the future earnings (e.g. a
partnership profit share, or employment
income as a company employee (s 785)). 

TRADING ACTIVITIES
A further possible let-out from the income
tax charge is that it applies to an
‘occupation’. This means that activities of a
kind undertaken in a profession or vocation
are caught, whether as a self-employed
individual, an employee or office holder (s
774). 

The anti-avoidance rules were probably
intended to affect individuals such as actors
and sportsmen (e.g. see Black Nominees
Ltd v Nicol (and cross-appeal) [1975] Ch D
1975, 50 TC 229), but professionals such as
accountants and solicitors are also
potentially within the scope of the
provisions. However, trading activities fall
outside them.

The above article was first published by Tax
Insider (www.taxinsider.co.uk)

Selling future business
profits: income or capital?
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Mark McLaughlin highlights a
selection of potential tax
problems when parents
transfer investment property
into discretionary trusts for the
children

Arelatively common form of lifetime
gift by parents is to transfer
investment (e.g. buy to let) property

into trust for their children. For example, a
parent may wish to create a discretionary
trust to provide for the children’s school
fees, or to start building up a fund towards
their university education. A trust may also
be part of an inheritance tax (IHT) lifetime
planning exercise by the parent.

There are a number of tax issues to
consider in the above example of UK
property gifted to a UK resident
discretionary trust. This article highlights a
selection of potential tax implications to
consider.

1.A ‘MINOR’RELIEF RESTRICTION
The transfer of the property to a
discretionary trust in the above example will
be a disposal at market value for capital
gains tax (CGT) purposes. This could result
in a chargeable gain for the parent, even
though no proceeds are received for the
property. 

A form of CGT ‘holdover’ relief generally
applies to transfers on which IHT is
chargeable, such as a gift of property to a
discretionary trust (TCGA 1992, s 260(2)(a)).
However, this relief is subject to various

conditions and exceptions, including that
the trust must not be ‘settlor interested’. 

For example, the parent (and spouse or
civil partner) must not have an interest in
the settlement, and there must be no
arrangement under which they may acquire
an interest (TCGA 1992, s 169B(2)). It is
important to note that a parent who is the
settlor will be regarded as having an
interest in the settlement broadly if their
dependent child can benefit from the trust. 

A ‘dependent child’ means a child
(including a stepchild) who is under 18
years old, unmarried and does not have a
civil partner (TCGA 1992, s 169F(4A)). Thus
transferring an investment property into a
discretionary trust for such a child can be
problematic, if the property is standing at a
gain.               

2. IHT AND VALUATIONS
For IHT purposes, the property transfer to a
discretionary trust will be an immediately
chargeable lifetime transfer. Depending on
the value of the property, the transfer must
be reported to HMRC by submitting an IHT
return (unless it is an ‘excepted transfer’,
within SI 2008/605), and any IHT liability
(after deducting the annual exemption, and
the nil rate band (£325,000 for 2016/17), if
available) must be paid within statutory time
limits if penalties, plus interest (on any IHT
paid late), are to be avoided.   

HMRC enquiries into land valuations
produce large amounts of additional IHT
and interest because many valuations are
too low. HMRC may also seek to impose
penalties if the undervaluation has arisen
because reasonable care was not taken. A

professional valuation of the property
interest for IHT purposes should therefore
be obtained as a general rule.  

3. THAT’S SETTLED!
Income tax anti-avoidance legislation (i.e.
the ‘settlements’ provisions) can result in
the trust’s property rental income being
treated as the parent’s income, if the parent
retains an interest in the settled property
(ITTOIA 2005, s 624), such as by being a
potential beneficiary of the trust (nb this
scenario should also be avoided for IHT
reasons; see FA 1986, s 102). 

The settlements anti-avoidance rules can
also apply if the discretionary trust’s income
is paid to, or for the benefit of, a ‘relevant
child’ (i.e. a minor, who is unmarried and
not in a civil partnership) of the parent, and
that income exceeds £100 (ITTOIA 2005, s
629). However, this tax treatment applies to
the extent that the trust income is
distributed to (or for) the child; income
accumulated and retained within the trust is
not affected unless and until it is paid to the
child (if unmarried and not in a civil
partnership) (see s 631).        

OTHER TAXES, ETC
The above tax considerations are not an
exhaustive list. There may be other tax
implications to consider (e.g. stamp duty
land tax), depending on the circumstances.
Professional (i.e. tax and other legal)
assistance should be sought as
appropriate.     

The above article was first published by
Tax Insider (www.taxinsider.co.uk)

Property in trust for the
children – pitfalls to avoid
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Mark McLaughlin warns that
inaccurate valuations of land
and buildings for inheritance
tax purposes can result in
HMRC enquiries,additional tax
and possibly penalties

Some areas of tax compliance are much
more difficult to get right (and therefore
more of a risk in terms of making

errors) than others. Valuing assets such as
land and property for inheritance tax (IHT)
purposes (e.g. on death) is such an area. 

LAND VALUATIONS
One of the difficulties with land (and many
other valuations) for IHT purposes is a lack of
clear guidance on what constitutes ‘market
value’. This term is simply defined in the
legislation as “…the price the property might
reasonably be expected to fetch if sold in the
open market at that time; but that price shall
not be assumed to be reduced on the
ground that the whole property is to be
placed on the market at one and the same
time” (IHTA 1984, s 160).

According to HMRC, inadequate valuation
of land (and buildings) is one of the biggest
risks in IHT compliance. HMRC enquiries into
land valuations produce large amounts of
additional IHT and interest. What can be
done to reduce the possibility of problems
with HMRC?

CALL THE PROFESSIONALS!
HMRC guidance in its Inheritance Tax Toolkit
states that for assets with a material value,
taxpayers “are strongly advised to instruct a
qualified independent valuer, to make sure
the valuation is made for the purposes of the
relevant legislation, and for houses, land and
buildings, it meets Royal Institution of
Chartered Surveyors (RICS) or equivalent
standards.” 

However, in HMRC’s view it is not enough
simply to seek a professional valuation.
HMRC also state: “In the absence of proper
instructions the valuer will not understand the
context nor have all the necessary details on
which to make a proper valuation.” 

HMRC expects the person seeking the
professional valuation to explain the context
and draw attention to the definition of market
value in IHTA 1984, s 160 (see above), and

IHT and property values:
get it right, or else!

provide the valuer with all the relevant details
concerning the land and property, including
copies of any agreements (e.g. leases), or full
details where only an oral agreement exists. 

The ‘high risk’ nature of a land valuation
increases the possibility of challenge,
particularly where HMRC suspects that the
valuation may be too low (see Hatton v
HMRC [2010] UKUT 195 (LC)). However, this
will not necessarily result in an increased
value being attributed (see Chadwick and
another v HMRC [2010] UKUT 82 (LC)).

PENALTIES? NOT NECESSARILY…
HMRC review undervaluations to look for
cases where penalties should be charged.
However, in Cairns v Revenue & Customs
[2009] UKFTT 67 (TC), a professional
executor who submitted an IHT account on
a deceased individual’s death containing a
property valuation that later turned out to be
too low successfully appealed against
penalties sought by HMRC.

In that case, HMRC argued that Mr Cairns
should have obtained another professional
valuation or revisited the valuation already
obtained, and that there had been a wilful
default. However, the tribunal held that
“…the mere failure to obtain another
valuation when it has not been established
that a second valuation would have led to a
different figure being inserted in the statutory
form does not constitute negligent delivery of
an incorrect account.”

REASONABLE CARE
HMRC’s Inheritance Tax and Trusts
Newsletter (August 2009) featured a report
on its Annual Probate Section Conference,
which indicated that if instructions for the
valuation of a property were given on the
correct basis, any uplift in value subsequently
agreed was ‘unlikely’ to attract a penalty. The
‘correct basis’ was defined as: “… a
hypothetical sale in the open market under
normal market conditions and marketed
properly with no discounts for a quick sale or
for the time of year etc”.

The suggestion was made that in order to
be confident that ‘reasonable care’ had been
demonstrated, three valuations from different
estate agents would be preferable, or a
professional (i.e. RICS) valuation if a definitive
valuation was necessary. However, whether a
person has exercised reasonable care will
depend on what actual steps were taken in
each case.

The above article was first published by Tax
Insider (www.taxinsider.co.uk)


