
Marketing Restrictions Lifted
How will the private fund industry react?
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Background
Last spring, Congress passed the Jumpstart Our Business Startups Act (JOBS Act) which required, among 
other things, that the SEC eliminate the prohibition on general solicitation or advertising for offerings of 
securities that are exempt from registration in reliance on Rule 506 so long as sales are limited to accredited 
investors and the issuer takes reasonable steps to verify the accredited status of all purchasers of the 
securities. In August 2012, the Commission proposed rule amendments to comply with this directive and on 
Wednesday, July 10th, the final rule was adopted.

The amendments permit an issuer, such as a private fund, to engage in general solicitations or general 
advertising in connection with the offer and sale of securities under Rule 506, provided the issuer takes 
reasonable steps to verify that all purchasers are accredited investors. Accredited investors are defined at 
Rule 501. In addition to six categories of institutional investors, such as banks and broker dealers, accredited 
investors include certain natural persons with an individual net worth, or joint net worth with the person’s 
spouse, that exceeds $1 million at the time of the purchase, excluding the value of the primary residence of 
such person or an income exceeding $200,000 in each of the two most recent years or joint income with a 
spouse exceeding $300,000 for those years and a reasonable expectation of the same income level in the 
current year.

Whether or not the steps taken to verify the accredited status of a purchaser are reasonable is an objective 
determination based on the facts and circumstances of the purchaser and the offering. In order to provide 
some clarity, the Commission offered certain non-exclusive methods of verifying accredited status that would 
typically be considered reasonable under most circumstances. For natural persons, the appropriate methods 
to verify the status would depend on whether the status is based on income or net worth. To substantiate 
a claim of accredited status on the basis of income, the SEC suggests, the private fund may review copies 
of any IRS form that reports the income of the purchaser for the two most recent years and obtain a written 
representation that the purchaser will likely earn the required income in the current year as well. If a natural 
person purchaser claims to be accredited on the basis of net worth, the private fund can review documents 
such as bank and brokerage statements and appraisal reports prepared by independent third parties, among 
other things, to verify assets and a consumer credit report to verify liabilities. 

Importantly, the SEC preserved the “old” Rule 506 exemption, now “Rule 506(b),” whereas the amendments 
permitting general solicitation fall under a new Rule 506(c). Therefore, if a private fund manager or general 
partner does not wish to undertake the additional compliance burden required to ensure reasonable 
measures to verify accredited status, the uncertainty of whether the measures taken were sufficient and the 
new recordkeeping responsibilities required to demonstrate that reasonable steps were taken, they need not 
do so, provided they do not engage in general solicitation practices.



The Consequences
Since passage of the JOBS Act and indeed the release of the SEC’s proposed regulatory amendments 
designed to comply with its directive pertaining to Rule 506 offerings, there has been much speculation 
about how the private fund industry will react to these changes. Some believe that many hedge fund 
managers, particularly new or small fund managers, will welcome the changes and take out print ads or 
television spots in short order touting the merits of their funds, strategies and investment teams to peddle 
the interests of their funds to a broader audience. Others believe that the changes are not likely to result 
in any dramatic change in the way the industry reaches new investors. 

Increased Risk and Policing Complications

If the industry does materially modify its marketing approach to take advantage of these regulatory 
changes, however, one thing is certain. The amendments will complicate the Commission’s efforts to 
police misstatements or material inaccuracies made in marketing, if for no other reason than that the 
potential audience for such materials is now greatly expanded and therefore the potential harm from 
fraud perpetrated through such materials greatly amplified. In the National Examination Program’s 2013 
Examination Priorities issued just months before the July 10th amendments to Rule 506, the Commission 
underscored marketing practices as a high priority for examiners in the coming year. “Marketing and 
performance advertising is an inherently high-risk area,” the release points out, “due to the highly 
competitive nature of the investment management industry.” A little more than a year ago, Carlo di Florio, 
then Director of the SEC’s Office of Compliance Inspections and Examinations, warned attendees at the 
Private Equity International, Private Fund Compliance Forum of the inherent conflicts of interest arising 
over how a private fund’s interest are marketed, particularly when performance is discussed. 
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Regulatory Scrutiny

The adopting release to the Rule 506 amendments notes that the Commission will closely monitor industry 
developments and review practices following the effective date of the rule changes, including efforts taken by 
firm’s seeking to comply with new Rule 506(c). In addition, the Commission adopted a companion release 
that will disqualify private funds (or other issuers) from relying on the rule if certain felons or “bad actors” 
participate in the Rule offering. While the Commission refused to impose content restrictions on marketing 
used by relying funds or require pre-filing of such marketing materials with the Commission or FINRA, firms 
should expect that, as applicable, examiners will thoroughly scrutinize compliance with the amended rule’s 
provisions during examinations. Moreover, the SEC has signaled its intent to adopt new investor safeguards 
as necessary to combat the increased risk of harm from fraud through marketing efforts made through these 
more accessible, public channels.

Investors Beware

Finally, the regulatory changes not only raise the due diligence requirements for relying funds and their 
advisers (e.g., to verify accredited status of investors) but for investors as well. Unless and until the SEC 
adopts new investor safeguards designed to address the new risks arising from the Rule 506 amendments, 
investors would be wise to conduct careful due diligence before relying on any representations made in 
private fund marketing distributed or broadcast through the mass media.

What is advertising
Applicable regulations set the bar low for written materials to be considered “advertising” under 
the Advisers Act.  Rule 206(4)-1, the “Advertising Rule,” defines advertising to include any notice, 
circular, letter or other written communication addressed to more than one person, or any notice or 
other announcement in any publication or by radio or television, which offers:

Rule 206(4)-1 applies to all investment advisers that are registered or required to be registered under the Advisers Act.

1 2 3
Any graph, chart, 
formula, or other device 
to be used in making 
any determination as 
to when to buy or sell 
any security, or which 
security to buy or sell

Any analysis, report, or 
publication concerning 
securities, or which is 
to be used in making 
any determination as to 
when to buy or sell any 
security, or which security 
to buy or sell

Any other investment advisory service 
with regard to securities.  Note that 
private fund interests are securities, 
therefore, any written communications, 
publication or broadcast concerning the 
private fund would likely meet the content 
criteria of the Rule including the offering 
of information “concerning securities”  
or regarding “which security to buy.” 



What to do now?
In general, private fund managers should evaluate the adequacy and effectiveness of its marketing 
procedures to ensure that they are reasonably designed to prevent fraud or other violations of applicable 
securities laws. These controls must include stringent review and oversight by staff or third-party service 
providers, such as counsel or compliance consultants, knowledgeable in applicable securities regulations 
governing the content and presentation of such materials. In this regard, it is important to note that 
statements made through marketing materials that would constitute fraud under securities regulations are 
not always intuitive. For example, simply discussing a past specific security recommendation (in other words, 
any particular security held in the fund’s portfolio) in the context of performance will typically, except under 
very limited circumstances, constitute fraud under Rule 206(4)-1 of the Advisers Act, a Rule applicable to 
any registered investment adviser.

Private fund advisers planning to rely on the new Rule 506(c) must make significant amendments to their 
current marketing policies and procedures and adopt new controls to meet its requirements. In particular, 
these advisers must adopt written policies and procedures reasonably designed to ensure that the firm 
takes reasonable steps to verify the accredited status of any investor accepted into a relying fund. These 
generally should include the non-exclusive methods set forth in the adopting release as well as objective 
guidelines that can be used for verifying accredited status outside of these methods. Finally, any procedures 
adopted should seek to ensure adequate records are created and maintained through which the firm can 
demonstrate the reasonableness of its verification methodologies for each fund investor.
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About NRS
National Regulatory Services (NRS) is the nation’s leader in compliance and registration products and services for 
investment advisers, broker-dealers, hedge funds, investment companies and insurance institutions. NRS has the practical 
expertise, proven capability and unparalleled reach to deliver integrated and effective compliance solutions to a wide 
range of users within the financial services industry. NRS delivers these solutions through three interrelated offerings —
comprehensive education, best-in-class technology and expert consulting services—enabling our clients to meet their 
regulatory requirements and minimize risk.

For more information, visit www.NRS-inc.com or call 1-860-435-0200.
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