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Preamble

If there is one thing the financial industry can depend on, it’s 
change.  Surviving in this industry is dependent on your firm’s 
ability to adapt to the changing regulatory landscape.  Thriving, 
however, is an art form - an art form that is based on staying 
one or two steps ahead of change. Simply put, thriving in this 
industry, which seems to be shrinking on an almost daily basis – 
will be best accomplished by being prepared.

After careful review of Regulation Best Interest and 
accompanying adopting releases, our findings have concluded 
that the industry is overlooking a key component of complying 
with the new requirements. In making this determination, 
NRS has leveraged it’s experience, expertise and technology to 
understand the regulation, and ideally, help firms in successfully 
navigating and staying ahead of this change.  The following 
document, provides insight into our guidance and findings 
relevant to Regulation Best Interest examinations. 

Introduction

There has perhaps been no bigger area of change than the constantly evolving changes to the standard of care 
applicable to broker-dealers serving retail customers. First, there was the Department of Labor’s hotly contested 
fiduciary rule (DOL Fiduciary Rule). After eight years and various iterations of the proposal,i as well as litigation 
challenging the rule’s validity,ii the Fifth Circuit Court of Appeals vacated the rule in March 2018. This occurred just 
as firms had started to get a handle on their obligations, and were in the throes of their efforts to implement the rule.

Once the DOL Fiduciary Rule was overturned, other regulators swooped in, and attempted to fill the void it left 
behind. To the dismay of broker-dealers, one by one, states intervened by introducing their own fiduciary standards 
of care applicable to broker dealers. Broker-dealers expressed concern about the patchwork of regulations that seemed 
to be popping up everywhere. Finally, the US Securities and Exchange Commission (SEC) entered the arena with 
its long-awaited rulemaking package, which included proposed Regulation Best Interest. Regulation Best Interest 
became “the law of the land” so-to-speak, on June 5, 2019.iii  

Regulation Best Interest has not stopped the states from continuing to advance their own fiduciary standards.iv States 
have also elected to take on the SEC, and Regulation Best Interest, in court,v instead of promulgating their own 
fiduciary standards. Those efforts may not change anything. Or, they may lead to the SEC having to go back to the 
proverbial, standard of care, drawing board.  
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To further complicate matters, the DOL’s nearly decade-long attempt to advance a fiduciary rule has not ended. 
Conversely, the DOL is expected to release yet another version of its fiduciary rule sometime this year. Most of 
the financial services industry is collectively hoping this version of the DOL’s rule will not only be the DOL’s final 
version, but that it will align with Regulation Best Interest. Until it is released, however, the only thing the industry 
can be certain of is that more change is on the regulatory horizon. 

Against this backdrop of uncertainty, and however it all ends, there are several things we can say with reasonable 
certainty:

• The current regulations require compliance by June 30, 2020 and broker-dealers should be implementing the 
regulations now. 

• Broker-dealers will be subject to a heightened standard of care when dealing with retail investors.

• The final federal standard of care will include enhanced disclosure obligations. 

• Any final state-mandated standards of care will most likely include enhanced disclosure obligations. 

• Upcoming broker-dealer examinations will focus on what firms are doing to prepare for Regulation Best 
Interest. 

Further, it is unlikely that litigation challenging Regulation Best Interest will be resolved by the compliance date 
of June 30, 2020. Meaning that, after June 30, 2020, broker-dealer examinations will focus on how, and whether, 
firms are complying with their obligations under Regulation Best Interest and whether firms are supervising their 
associated persons (registered representatives) in fulfilling their individual Regulation Best Interest obligations.

What is Regulation Best Interest?

Regulation Best Interest establishes a best interest standard of care for 
broker-dealers, and their registered representatives (RRs) when making 
securities transactions or investment strategy recommendations to their retail 
customers.vi As part of the same rulemaking package, the SEC also adopted 
rules and forms to require broker-dealers, and investment advisers, to 
provide Form CRS to retail investors.vii Form CRS is a relationship summary 
document, given to retail investors to explain the relationship between the 
investor and their broker (or investment adviser) and the attendant fees. 
Broker-dealers (and dual registrants) are required to comply with Regulation 
Best Interest and Form CRS by June 30, 2020, while investment advisers are 
required to comply with Form CRS by June 30, 2020.
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Regulation Best Interest Examinations: 
It Is Not a Question of If;  It is Only a Question of When

The SEC and FINRA announced that their 2020 examination and risk monitoring efforts will focus on how firms 
are preparing for Regulation Best Interest and, after June 30, 2020, will focus on firms’ compliance with, Regulation 
Best Interest.viii Thus, the issue is not whether your firm will be examined for how it is preparing for or, after June 
30th, complying with, Regulation Best Interest.  The only a question is: When your firm is examined, will you be 
prepared?

The Secret Formula for Successfully Navigating Your Regulation Best Interest Examination is 
S+D+D

If you want to survive your Regulation Best Interest examination, you must:

Both the SEC and FINRA will place a great deal of emphasis on SUPERVISION. The regulators will likely focus on 
whether firms are collecting the information they need to supervise RR recommendations and whether the collected 
information is sufficient to inform firms regarding the basis of RRs’ recommendations and what, if any, conflicts 
of interest exist that may impact the nature or quality of the RR’s recommendation.ix Individual RR disclosures are 
an extremely logical step towards complying with this aspect of Regulation Best Interest, and something we feel the 
industry is overlooking.

DISCLOSURES have been a central regulator focus for some time. Firms cannot disclose what they do not know; 
and firms will not know, what they have not asked. This is the very problem that individual RR disclosures can solve. 
Individual RR disclosures document:

• That your firm is collecting information to review/supervise its RRs’ recommendations;

• That firms are collecting information regarding RRs’ specific conflicts of interest; 

• That firms have the documentation on hand to assess whether, and how, those specific conflicts impacted the 
RR’s ability to make a recommendation that is in the retail investor’s best interest; and 

• The scope and nature of the information collected.

And, if last year’s FINRA 529 Plan Share Class Initiative (529 Plan Initiative) told us anything, it is that 
DOCUMENTATION will go a long way in defending your firm’s supervisory effort.  In particular, the SEC’s 
Office of Compliance Inspections and Examinations noted that many firms did not document advisers’ assessments, 
including the factors that went into those assessments.x While that guidance is not applicable to broker-dealers, it 
demonstrates the importance the SEC places on documentation. We believe that broker-dealers may need to create a 
separate disclosure document for each RR to ensure they meet Reg BI’s Disclosure Obligation.

Supervise Disclose Document
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FINRA’s 529 Plan Initiative underscored the importance of having adequate documentation. Firms participating 
in the 529 Plan Initiative were encouraged to self-report potential supervisory and suitability violations in respect 
of 529 plan recommendations.xi In its subsequently published Frequently Asked Questions regarding the 529 
Plan Initiative, FINRA advised that the initiative arose from concerns regarding how firms were supervising 
representatives’ 529 plan recommendations.xii In particular, FINRA noted that as it was examining firms, it was 
finding that many firms did not even have the documentation needed to supervise recommendations.xiii Thus, it is 
clear that explaining what a firm did to fulfill its supervisory obligations will not be enough.  FINRA will want firms 
to “show their work” through documentation.

Conclusion

These efforts were, essentially, a reminder to the industry that it will 
not be enough to show that recommendations were, in fact, in the 
retail investor’s best interest. Instead, firms that want to be prepared 
for these examinations should be in a position to show regulators:

• They collected information to assess recommendations; and 

• Had reasonable procedures in place to review that information. 

Firms should be guided by this not-so-gentle reminder as they prepare 
for Regulation Best Interest, and individual RR disclosure should be 
an integral part of your firm’s S+D+D preparation process.
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