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• Should a disability prevent someone 
from being a good enough parent?  

• What disabilities does the court 
encounter? Is vulnerability the same 
as disability?  

  
• What does the family justice system do to protect the rights of the 

disabled person to be a parent and of the child to be adequately 
parented? 

• How can a vulnerable parent be helped to ensure their voice is 
heard in court? 

• Beyond the court room: do we make a difference in society where 
it really counts?  

 



“society must be willing to tolerate very 
diverse standards of parenting, including 
the eccentric, the barely adequate and the 
inconsistent ... it is not the provenance of 
the state to spare children all the 
consequences of defective parenting. in 
any event, it simply could not be done” 
 
Munby P endorsed at [26] the approach of Hedley j in Re L (Care: Threshold Criteria) [2007] 1 FLR 2050, para 50:  
 

  



• The last thirty years have seen a radical reappraisal of the way in which people with a learning 
disability are treated in society. 
 

 
• It is now recognised that they need to be supported and enabled to lead their lives as full members of 

the community, free from discrimination and prejudice. 
 

 
• This policy is right, not only for the individual, since it gives due respect to his or her personal 

autonomy and human rights, but also for society at large, since it is to the benefit of the whole 
community that all people are included and respected as equal members of society. 

 
 
• One consequence of this change in attitudes has been a wider acceptance that people with learning 

disability may, in many cases, with assistance, be able to bring up children successfully. 
                     
 

 Baker J in Kent County Council v A Mother [2011] EWHC 402, para 132 and 133  
 
  

http://www.bailii.org/ew/cases/EWHC/Fam/2011/402.html


The Equality Act 2010 imposes a duty on local authorities to make 
reasonable adjustments so as to eliminate discrimination and to 
advance equality of opportunity.  

"Here ….the parents need help. But how, they ask, do these parents, with their 
particular difficulties, differ from the parent physically disabled by Thalidomide, or 
the parent who is blind, …..  
 
….The fact that …’such parents may be receiving a high level of help and support, 
does not, they say, mean that they are not bringing up their children. Why, they ask 
rhetorically, should it be any different for these parents with their difficulties? 
   
 
Re D (A Child) (No 3) [2016] EWFC 1, para 117   
 



 
“ Family ties may only be 
severed in very exceptional 
circumstances  
 
 … everything must be done to 
preserve personal relations and, 
where appropriate, to 'rebuild' 
the family.  
 
It is not enough to show that a 
child could be placed in a more 
beneficial environment for his 
upbringing” 
                            VC v United Kingdom para 134: 
 



We are all frail human beings, with our 
fair share of unattractive character traits, 
which sometimes manifest themselves in 
bad behaviours which may be copied by 
our children.  
 
But the state does not and cannot take 
away the children of all the people who 
commit crimes, who abuse alcohol or 
drugs, who suffer from physical and mental 
illnesses or who espouse antisocial 
political or religious beliefs  
   
 
Re B (A child) (care proceedings: threshold criteria) [2013] UKSC 33: 



How many families are let down at grass roots  
level because they are invisible to social services  
 
How many families are not deemed eligible for  
support if they are seen,  
and there is no one there to advocate for their need 
 
How many children taken into state care under a ‘voluntary’ temporary 
agreement ( accommodated)  because parents don’t seem to be coping (without 
the support they are entitled to)?  
 
How many accommodated children drift in care because neither their 
parents nor the child have access to advocacy services to challenge the status quo?  

Horsesforcourses.com 





‘Children of parents with learning difficulties often 
do not enter the child protection system as the 
result of abuse by their parents. More regularly the 
prevailing concerns centre on a perceived risk of 
neglect, both as the result of the parent’s 
intellectual impairments, and the impact of the 
social and economic deprivation commonly faced 
by adults with learning difficulties’  
 
Gillan J in RE G and A (Care Order; Freeing Order) Parents with learning Disability) [2016] NI 
Fam 8.  

 



Parents involved in care proceedings: three common threads 
 
Poverty – of income, education or opportunity places 
parents at a disadvantage in terms of asking for help 
when they are in crisis and engaging with social work 
professionals. 
 
Vulnerability – drug addiction, alcoholism, domestic 
violence, historical abuse as a child can all impact on 
parenting. 
 
Disability – mental health, learning difficulties or physical 
disability often tied to other vulnerabilities can impact 
parenting.  

Pinterest.com 



But …. 



  “ even if a sustainable package could be 
devised which was in one sense capable of 
bridging the gap, it would not in fact be 
promoting [the child's] best interests.  
His parenting would, in reality 
become parenting by his professional and other 
carers rather than by his parents, with all the 
adverse consequences for his emotional 
development and future welfare.”   

 
Per HHJ Cleary in A LA v C (ibid)  



Familybuilders.org 

Merchant maverick.com 



Q 2: What disabilities does the court encounter?  
    Is vulnerability the same as disability?  
 Physical disability    
 Autism    
 Deafness    
 Aspergers  
 Blindness    
Mental disorder 
 Learning disabilities   
 Language Impairment (‘hidden’  

communication difficulties)  
  



Or it could be a combination of any of the above  
 
Plus a potential history of neglect and abuse of the 
parent with a disability as a child themselves.  
 
What if the parent is deaf?  
What if the parent is a Bengali speaker ? 
What if she is illiterate? 
What if she has learning disabilities?  
What if she has mental health issues ?  



workhardanywhere.com 



‘we must work to ensure that 
justice is at the centre of our 
society ; to secure access to 

justice for all, whatever their 
means or abilities’ 

 
 
 
The Lord Chief Justice in his welcome speech to the judiciary upon taking 
office in October 2017   



Vulnerability may not be constant, consistent or continuous 
within an individual.  
 
UN Convention on the Rights of  Persons with Disabilities 2006 defines 
‘disabilities’ as ‘evolving concepts’. 
 
‘Disability’ is not a fixed state; it can alter from society to society. 
 
‘Disability’ isn’t restricted to a ‘label’ medical condition or diagnosis.  
 
Vulnerability may be transient or situational or environmental. 
 
 
 
  



‘Vulnerability is not a homogenous concept- it manifests in many forms. Some exhibit 
their vulnerability visibly and unmistakably; others subtly, silently and discreetly.  

 
There are those whose vulnerability is defined by their age (children and the elderly), or mental 
incapacity. There are those who are paralysingly vulnerable because of  the behaviours of  

others towards them-suffering intimidation and persecution. 
 
  

Some deliberately hide their vulnerability out of  shame or fear; the spouse who bears the 
emotional and unhealed wounds of  years of  control and coercion.  

The cohort is populated with many others including those with learning difficulties, dyslexia, dyspraxia, 
behavioural disorders, with ADHD or Asperger’s Syndrome, with autism, the list goes on… 

 
 
 
Mr Justice Cobb keynote speech to the Family Law Bar Association Conference in November 2017  

   



There is a huge class who are nor readily defined or identified by 
label or category but who are vulnerable because of  a legacy of  
their own upbringing  :  
 
adults who, as children, were abandoned, criticised, overprotected, abused , or deprived, received 
parenting which was not by Winnicott’s standards ‘good enough’;  
   
who had their developed pattern of  behaviour in their childhoods which have reverberated throughout 
their adult lives.  
They go on to be parents who repeat these characteristic tragically recreating the very situations in 
which they themselves were mistreated. ….. This is large class of  vulnerable.  

I refer to them as ‘vulnerable by adverse experience’.  
 

Mr Justice Cobb keynote speech to the Family Law Bar Association Conference in November 2017  

 
 



Parents don’t come with signs round their necks : they 
may not ask for help : you have a duty to them , ask. 
 
 Do you/did you get any extra help at school from a person 

just for you?  
 Do you need extra help managing money?  
 Do you need any extra help with getting about or going to 

appointments?  
 Do you need any extra help with listening, speaking or 

reading?  
 Do you need any extra help to stay calm? 
  



Q3: What does the family justice system do to protect the rights of the 
disabled person to be a parent and of the child to be adequately 
parented? 
  

 
 
 
One study profiling the lives of 30 birth mothers who’s  children were compulsorily removed 
found that many of the mothers had ‘major issues’ around their capacity to exercise choice, 
long-standing mental health issues and learning disability (Broadhurst 2012).  
 
 
12.5% of parents involved in care proceedings had learning difficulties (Masson et al 2008) In 
one local authority, one-sixth of care proceedings involved at least one parent with learning 
disabilities (Booth and Booth 2004) 
There is evidence which indicates that parents with learning disabilities are often unsupported 
in their involvement with child protection agencies or courts (Swift et al 2013).  



GOOD PRACTICE GUIDANCE ON WORKING WITH PARENTS 
WITH A LEARNING DISABILITY 

‣clear / co-ordinated referral 
assessment procedures 

 
‣Accessible and clear information  
  
‣support designed to meet the parent's 
needs & strengths,  
 
‣long-term support where necessary,  
  
‣access to independent advocacy; 

 
 
Baker J  Kent County Council  v A Mother [2011]  
EWHC 402  

http://www.bailii.org/ew/cases/EWHC/Fam/2011/402.html
http://www.bailii.org/ew/cases/EWHC/Fam/2011/402.html


KEY POINTS OF LAW AND PRACTICE 
‣People with a learning disability are individuals first and foremost and each has a right to be treated as an 
equal citizen. 
  
‣Courts must take all steps possible to ensure that people with a learning disability are able to actively 
participate in decisions affecting their lives. 
 
‣Their competences must not be judged against stricter criteria or harsher standards than other parents.  
 
‣Too narrow a focus must not be placed exclusively on the child's welfare with an accompanying failure to 
address parents' needs arising from their disability which might impact adversely on their parenting 
capacity. 
 
‣The court must also take steps to ensure there are no barriers to justice within the process itself. 
 
‣The courts must be careful to ensure that the supposed inability of parents to change might itself be an 
artefact of professionals' ineffectiveness in engaging with the parents in appropriate terms.  
 
‣A shift must be made from the old assumption that adults with learning difficulties could not parent to a 
process of questioning why appropriate levels of support are not provided to them so that they can parent 
successful.  



PARENTING WITH SUPPORT 

•The concept of "parenting with support" must move from the 
margins to the mainstream in court determinations 
 

 
•It represents the positive and broad obligation upon the state to 
provide the specific support that is needed for parents to retain the 
care of their child(ren) 
 
 
•The question becomes: Whether the parents, if provided with all the 
necessary support and services, would be able to provide their 
child(ren) with adequate care and parenting in a setting which 
promotes their welfare and does not cause harm 



•Child Assessment Order •Child in Need plan  •Supervision order •Care order 
 

But to be effective, plans for on-going 
assessment, support and assistance drawn up 
in court need to be implemented, in 
practice, in the community.  
 
But……. when they are implemented , but 
aren’t effective, then action needs to be taken 
to protect the child because the child’s right 
to have a childhood free from significant 
harm and neglect requires that step to be 
taken.  
  

 



There is no right, per se, to bring up ones 
own child if, to do so exposes that child to 
the risk of significant serious harm, abuse 
or neglect and that risk cannot be 
ameliorated adequately by support.  
 
If there is at risk of that happening then the 
state will apply to the court to remove the 
child . 



The issue we have to confront ?  
 
There is  little evidence of  effective joint working between adult and children's services and 
practitioners in each area rarely have a good working knowledge of  the policy and legislative 
framework within which the other is working.  
  
 
Not because social workers have an ‘agenda’ to remove the children of  such families. 
 
 
Nor do I believe that social services deliberately discriminate against a particular social group.  
 
None the less, the reality is that families fall through the net because the level of  professional 
knowledge about what should be done, the level of  financial and service support required to do 
what needs to be done and the lack of  joined up thinking (and action) between the child, adult and 
disability systems is grossly inadequate.  



Q4: How can a vulnerable parent be helped to ensure their voice is heard 
in court? 

 
The Human Rights Act 1998 entitles a parent to participate fully in the process; this includes stages 
prior to any formal legal proceedings being initiated as well as within it.  
  
 
Courts have safeguarding responsibilities in respect of children and vulnerable adults please see 
the Equal Treatment Bench Book 2013 Chapter 13  
  

 
‘disability places upon the state (and upon others) the duty to make reasonable accommodation 

to cater for the special needs of those with disabilities’  
   

 
 

per Lady Hale in P. Cheshire West and Others [2014] UKSC 19 para 45  
 



The New Practice Direction (PD)3AA 
On the 27th November2017 a new Part 3A of the Family Procedure Rules 2010 
came into force supplemented by a new Practice Direction 3AA. The purpose of 
the new Part 3A is twofold: 
 
1. to set out the court’s duties and powers in relation to assisting parties whose 

ability to participate in family proceedings may be diminished by reason of 
their vulnerability, and 
 

2. to assist parties and witnesses in family proceedings where the quality of their 
evidence is likely to be diminished by reason of their vulnerability. 
 

…………………………………….It has had a long gestation period……………..  



There are ‘toolkits’ 
available that provide 
advocates with general 
good practice guidance 
when preparing for trial in 
cases involving a witness 
or a defendant with 
communication needs 
 
 
Links provided in the lecture handouts  



“Well, we will all try, counsel 
and myself, to make it easy 

for the witness”  



The Ground Rules Hearing(GRH)   
  

‘The court as an organ of the state, the local authority and 
CAFCASS must all function now within the terms of the Equality Act 
2010. It is simply not an option to fail to afford the right level of 
regard to an individual who has these unfortunate disabilities’  
 
In Re C (A Child) [2014] EWCA Civ 128,care proceedings involving a mother with speech and hearing 
impediments and a father who was profoundly deaf. Per McFarlane LJ  

 
The purpose of GRHs is to establish how someone who has 
communication needs, or is otherwise a vulnerable person, should be 
enabled to give their best evidence or otherwise participate in the trial.  



What are the particular communication needs and how can they be addressed?  
 
It varies…….. 
 
A witness with autism may prefer a consistent and stable environment so that if s/he is giving 
evidence on more than one occasion it should be in the same court room, with the same people 
in the same positions (Achieving Best Evidence (ABE) Guidance, para 2.115).  
 
 
A parent with Down’s syndrome or other learning disability might be disturbed or become 
anxious if there is perceived aggression or raised voices: especially if they are questioned by 
unknown people, particularly authority figures.  
 
If a person has hearing loss they may, for example, confuse similar sounding words (when, 
where, what, why etc)                              

 
(ABE Guidance, para 2.116) 



Intermediaries can assist by:  
 
 
• Carrying out an initial assessment of  the person’s communication needs 
• Providing advice to professionals on how a vulnerable person communicates, 

their level of  understanding and how it would be best to question them whilst they 
are giving evidence 

• Directly assisting in the communication process by helping the vulnerable 
person to understand questions and helping them to communicate their responses to 
questions 

• Assisting with court familiarisation 
 
 
 
Communicourt Provides intermediaries at all stages of  the legal process for a broad range of  individuals.  
Triangle provides intermediaries across the United Kingdom to enable communication with children and young people up to 
the age of  25. They have particular expertise with very young and traumatised children and with children and young adults 
 





Questions, questions, questions…..  
 
For you whether lawyer or judge……..  
 
Because the goal is to enable the witness to be 
calm,attentive and  engaged so as to give the best 
evidence  

 
 



• How long will questioning last?  
 
• Who will conduct the questioning?  
 
• Where will the witness give evidence and how should the evidence be given?  
 
• Will the witness or party be able to visit the venue prior to giving evidence? 
 
• If video link is to be used, any visit should include practising the use of the video-link 
 
• Who will be present during questioning? mental health worker,  advocate or support worker who 

could usefully assist?  
 
• Can the witness can read and understand the oath 
 
• How will the advocates adjust their questioning style 
 
• Will there be scheduled breaks?  



And  think ?????? 
 

What practical steps can and should 
be taken  

 
And when should they be taken ?  



‘Special Measures ‘  
•   Screening  
•   live link  
•   no wigs and gowns ( we don’t use them in a family court in any event; but tell the witness that ) 
• pre-recorded video interview  
• evidence via an intermediary  
• separate waiting areas  if the witness/party feels intimidated 
• arrive at court or leave the court by a different entrance to avoid meeting others in the case;  
• priority in the list  
• advocacy services (for example, provided by Mencap, POhWER or the Elfrida Society) to be present  
• provision of sign language interpreters (SLIs) and possibly a deaf relay interpreter or  
• Registered Intermediary in cases where the party or witness has a disability, vulnerability – 
• Advocates must adjust their style (e.g. fewer leading questions, no ‘tagged’ questions) or language 

of questioning (e.g. simple and straightforward language, short sentences);  
• Break signs: providing the witness/party with a simple way to communicate the need for an extra 

break (either directly the court or through an intermediary), for example, a ‘pause’ card on the table; 
• providing the witness/party with a way of alleviating stress and maintaining concentration whilst 

giving evidence, e.g. a stress toy 
 



Q 5: What happens beyond the court room? do we make a 
difference in society where it really counts?  
  
 
‘where social workers spoke about being asked to ‘do much more with much 
less’ and how it was impossible to deliver a service where everything from what services 
are provided by what agency to the social work workforce itself  is in flux. Teachers also 
reported that they were now doing social work in schools, well beyond their capability and 
training.  
It was summed up as ‘Challenging Families were being passed between services 
without getting the early intervention they needed’ 
      childprotectionresource.online  :  parents post   

.    
 
  
 



‘The language of casual disrespect’?  

‘A Challenging family’ needing ‘Intervention’ : why is it OK to refer families like 
mine, in this casually disrespectful way? 

  
Is it OK because parents of children in need of services are not meant to be 

listening into this intense conversation or is it that our opinions just do not matter 
or that we are not expected to have anything of value to contribute unlike the 

great and the good and the well-intentioned? 
  

Or is it that people are afraid of what we might say? Are we that much of a 
challenge and to whom and what exactly? The only fixed point in this shifting 

landscape of service provision seems to be to regard families in need of services 
as, at best, incompetent and in need of an ‘intervention’. 

  



What we know: there is no perfect ending ……. 
Families affected by parental disability are likely to have an on-going need for support. 
 
Although a parent with learning disabilities can learn how to do things, their cognitive 
impairment will not go away. Just as someone with a physical impairment may need 
personal assistance for the rest of  their life so a person with disabilities may need on 
going assistance, particularly as new situations arise.  
 
Children grow up. A parent may have learned to look after a baby and young child and 
be coping well but adolescence may challenge them , support needs change. 
 
It is vital to avoid the situation where poor standards of  parental care, which do not  
meet the threshold of  being of  significant harm to a child, subsequently deteriorate 
because of  a lack of  support provided to the parent.  Be vigilant for otherwise we 
create children who grow up as adults who are ‘vulnerable by life experience’ 



10  take away points from this lecture:   
 

i) Parents with disabilities (or vulnerabilities that might not amount to a formal diagnosis of disability) 
can often be 'good enough' parents when provided with the ongoing emotional and practical support 
they need.  
  
ii) The concept of 'parenting with support' must underpin the way in which courts and professionals 
approach parents with disability. 
  
 
iii) Parents with disability should not be measured against parents without disability and the court 
should be alive to the risk of direct and indirect discrimination. 
 
 
iv) Multi-agency working is critical if parents are to be supported effectively and the court has a duty to 
make sure that has been done effectively. There is guidance  out there and it must be respected and 
applied in practice.  
 
  



  
v) Courts should be careful to ensure that the supposed inability of the parents to change is not 
itself an artefact of professionals' inaction or inability to engage an support the parents in an 
appropriate way. 
 
  
vi) There is a creative range of tools  which can be deployed to give a voice to the disabled person: 
lawyers have a positive duty to seek out and keep abreast of advocacy training to ensure they can be 
an effective voice for their client. 
  
  
vii) When the State seeks to remove a child from its home, the court must be proactive in ensuring 
that disability and vulnerability is properly recognised and steps are put in place steps to ensure that 
that difficulty does not present a barrier to effective participation.  
 
  



vii) The court should not focus so narrowly on the child's 
welfare that the needs of the parent arising from their 
disability, impacting on their parenting capacity, are ignored. 
 
  
 
ix) Support should not amount to substitute parenting by a 
changing rosta of strangers. 
 
  
  
x) The child comes first, always .  



‘ we must work together to 
ensure that justice is at the 
centre of our society; to secure 
access to justice for all, whatever 
their means or abilities’.  
 
 
 
 

The New Lord Chief Justice in his Welcome Address 
  



“‘Access to justice’ is not an abstract concept created by 
lawyers for lawyers. Far from it.  
 
It is the means by which society, or more accurately, its 
citizens, assert or protect their rights, or by which citizens 
seek to resolve their disputes.  
 
Access to justice is …….. ‘the hallmark of  a civilised 
society’’.      

Per Cobb J Jan 2018 Fam Law 36 
   



Finally… 





We deal with cyclical levels of  neglect and abuse. We come across 
generations of  families who have bumped along for years at the lowest 
margins of  society having fallen through the education, employment and 
social work assessment net for decades. Parental disability and vulnerability is 
unassessed and unaddressed. Vulnerable mothers are easy targets for abusers 
whether through abuse and violence directed towards them or towards their 
children: domestic violence, alcoholism, sex abuse, depression, mental health 
issues too frequently add to the problems of  lack of  income and disability. 
That class of  parents become those who are vulnerable by adverse 
experience . Their children become parents, parenting as they were taught 
and experienced. 

       
Per Cobb J  Jan ( Fam Law) 2018  



‘We have a duty to recognise the fragility and vulnerability 
of  the many who seek access to justice in these difficult 
times and circumstances’.  

 
In order to deliver effective justice we must ‘continue to 
remove impediments to their routes of  access to justice, to 
innovate and position the vulnerable at the centre of  our 
practices now and in the future’. 

 
Per Cobb J  Keynote speech to the Family Law Bar Conference Nov 2017  



Next lecture:  
March 1st 2018, 6pm 
Barnard’s Inn Hall 

 
Dealing with Sex Abuse:  
How does the family justice system 
confront these emotive and complex 
cases?  
  
Sexual abuse is always an abuse of  power. It can be 
opportunistic or premeditated; furtive, intra-familial abuse 
or stranger abuse through rape or abusive acts or images 
shared on-line. It can be multi-generational and inter-sex: 
grandmother to grandson, father to daughter, brother to 
sister. The victim may become an abuser. What can break 
the cycle? What effect do these cases have on the 
professionals involved?  
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