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•

‘Legal process as a tool to rewrite history - Law, Politics and History’

•

Trials at the ICTY concerned political violence and criminality that resulted from disintegration of a
federation from which seven new successors states were formed.

•

Problems in the very small state of Kosovo may be seen as the beginning of the violent process of
disintegration, now known loosely as the Balkan wars of the 1990s. The conflict in Kosovo of
1998-9 may be seen as the end of those wars. Kosovo now seeks global recognition as an
independent state but faces opposition both as to its international legal entitlements and as to how
its history in the conflict should be viewed.

•

Conflicts in the small state of Bosnia may be seen as the heart of the 1990’s Balkan wars.
Bosnia’s complex constitution and uncertain political equilibrium have left it with an insecure
future.

•

The struggle for the interpretation of historical events through the trial record might be as
important in long run as the determination of guilt of innocence of the individuals tried.

•

Kosovo and Bosnia both face a former foe – Serbia - which might like to leave a ‘historical record’
that suggests moral equivalence between Serbia and Kosovo and between Serbia and Bosnia. In
any event,

•

Serbia may have shown itself skilful in the use of the court system and of the court record to write
or re-write narratives of the conflicts in Kosovo and Bosnia?

•

If it has, how can Kosovo and Bosnia fight back and write their own – or at least better - narratives

Eichmann in Jerusalem: A Report on the Banality of Evil
Hannah Arendt

‘[E]ven the noblest of ulterior purposes, ‘‘the
making of a record of the Hitler regime which
would withstand the test of history…………..
can only detract from the law’s main business:
to weigh the charges brought against the
accused, to render judgement, and to mete out
due punishment.’

WILLIAM WALLACE
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Oral Summary of Judgment, Kupreskic et al.
14 January 2000

‘the primary task of this Trial Chamber was not
to construct a historical record of modern
human horrors in Bosnia-Herzegovina. The
principal duty of our Trial Chamber was simply
to decide whether the six defendants standing
trial were guilty of partaking in this persecutory
violence or whether they were instead
extraneous to it and hence, not guilty.’

Judge Wald
“Initially the Tribunal was urged to make detailed findings
about the social and political etiology of events leading up to
the atrocities on trial. This, it was suggested, would provide an
antidote to revisionist history by preserving adjudicated
accounts of what actually happened in the foreplay to the
Bosnian conflict. As a result, dozens of pages in ICTY
judgments focus on the causes and precursors of the 1991
outbreak of hostilities. However, commentators, citizens, and
officers of the implicated countries increasingly suggest that
the adversarial trial process and the findings of judges may not
produce the best approximations of history. Moreover, the
‘‘adjudication’’ by ICTY of who started, prolonged, or ended
the war and why in the context of criminal proceedings
without the states themselves having input is basically unfair,
or at least does not contribute to future reconciliation.”

Yugoslav Tribunal Statute
• Article 29
• Co-operation and judicial assistance
• 1. States shall co-operate with the International Tribunal in the
investigation and prosecution of persons
• accused of committing serious violations of international
humanitarian law.
• 2. States shall comply without undue delay with any request for
assistance or an order issued by a Trial
• Chamber, including, but not limited to:
• (a) the identification and location of persons;
• (b) the taking of testimony and the production of evidence;
• (c) the service of documents;
• (d) the arrest or detention of persons;
• (e) the surrender or the transfer of the accused to the International
Tribunal
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Rule 54
General Rule
(Adopted 11 Feb 1994, revised 30 Jan 1995, amended 6 Oct 1995)
At the request of either party or proprio motu, a Judge or a Trial Chamber
may issue such orders, summonses, subpoenas, warrants and transfer orders as may
be necessary for the purposes of an investigation or for the preparation or conduct of
the trial.
Rule 54 bis
Orders Directed to States for the Production of Documents
(Adopted 17 Nov 1999)
(A) A party requesting an order under Rule 54 that a State produce documents or
information shall apply in writing to the relevant Judge or Trial Chamber and
shall:
(i) identify as far as possible the documents or information to which the
application relates;
(ii) indicate how they are relevant to any matter in issue before the Judge
or Trial Chamber and necessary for a fair determination of that matter;
and
(iii) explain the steps that have been taken by the applicant to secure the
State’s assistance.
(B) The Judge or Trial Chamber may reject an application under paragraph (A) in
limine if satisfied that:
(i) the documents or information are not relevant to any matter in issue in
the proceedings before them or are not necessary for a fair
determination of any such matter; or
(ii) no reasonable steps have been taken by the applicant to obtain the
documents or information from the State.
(Amended 12 Apr 2001)

Serbia’s position
… I wish to emphasise that we have not provided new excuses
but instead we have raised perfectly legitimate objections
under Rule 54 bis (A). Of course Serbia and Montenegro has
the right to do so under the Statute and Rules, and in this the
government is indeed an adverse party to litigation as any
other government would be and has been in a similar
procedure. Of course this does not mean that the government
is not assisting the International Tribunal as the Prosecution
contends. The Prosecution may or may not agree with our
objections, but it has no right to accuse of bad faith and noncooperation a state that is fulfilling its obligations under the
Statute, and it exercises its rights under Rule 54 bis. This is
even more so when the state Serbia-Montenegro was actually
following what was ordered by this Chamber

It should be remembered that it is this government
that arrested and surrendered Mr. Milosevic in the
first place. It should also be remembered that Mr.
Djindjic, who was prime minister, took responsibility
for this act, was assassinated in March, and at the
same time from the investigation into his murder, it
has transpired that there has been a further list of
targeted officials, prominently including certain
ministers responsible for cooperation with the
International Tribunal. To suggest in these
circumstances that the government is actually
withholding evidence is quite cynical,
especially if one compares the armchair
perspective of the Prosecution with the tangible
challenges faced by the government.

The commission’s disputed cooperation with Slobodan
Milosevic is a much bigger problem. Milosevic is posing
very precise questions to witnesses which are based on
very high-quality information on battlefield events, the
engagement of personnel and units and the political
background of steps taken by the warring sides.
Milosevic never named the source of his information but
the way his questions are posed indicate access to
extensive information which only the Army of Serbia and
Montenegro has in a number of military sites. Namely,
apart from the documents in archives, Milosevic also
cites sensitive information from the time when he was
already in jail.
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Jurisdiction
“The jurisdiction of the Court in this case is based solely on Article IX of the Convention.
All the other grounds of jurisdiction invoked by the Applicant were rejected in the 1996
Judgment on jurisdiction (I.C.J. Reports 1996 (II), pp. 617-621, paras. 35-41).
[…]
It has no power to rule on alleged breaches of other obligations under international law,
not amounting to genocide, particularly those protecting human rights in armed conflict.
That is so even if the alleged breaches are of obligations under peremptory norms, or of
obligations which protect essential humanitarian values, and which may be owed erga
omnes.” (Para 147)

Relationship RS/FRY paras. 235-241

“The Court finds it established that the Respondent was thus making its considerable military
and financial support available to the Republika Srpska, and had it withdrawn that support,
this would have greatly constrained the options that were available to the Republika Srpska
authorities.” (Para 241)
[firmly confirmed by the ICTY Trial Chamber in its Judgement (a.o.) in the Perisic-case, 6
September 2011, appeal is pending]

Specific Intent
“In addition to those mental elements, Article II requires a further mental
element. It requires the establishment of the “intent to destroy, in whole
or in part, . . . [the protected] group, as such”. It is not enough to establish,
for instance in terms of paragraph (a), that deliberate unlawful killings of
members of the group have occurred. The additional intent must also be
established, and is defined very precisely. It is often referred to as a special
or specific intent or dolus specialis ; in the present Judgment it will usually
be referred to as the “specific intent (dolus specialis)”. It is not enough that the
members of the group are targeted because they belong to that group, that is
because the perpetrator has a discriminatory intent. Something more is
required. The acts listed in Article II must be done with intent to destroy the
group as such in whole or in part. The words “as such” emphasize that intent to
destroy the protected group.” (Para 187)

Specific Intent
“The specific intent is also to be distinguished from other reasons or motives
the perpetrator may have. Great care must be taken in finding in the facts a
sufficiently clear manifestation of that intent.” (Para 189)

Specific Intent and “Ethnic Cleansing”

“[…] In other words, whether a particular operation described as “ethnic
cleansing” amounts to genocide depends on the presence or absence of acts
listed in Article II of the Genocide Convention, and of the intent to destroy
the group as such. In fact, in the context of the Convention, the term
“ethnic cleansing” has no legal significance of its own. That said, it is clear
that acts of “ethnic cleansing” may occur in parallel to acts prohibited by
Article II of the Convention, and may be significant as indicative of the
presence of a specific intent (dolus specialis) inspiring those acts.” (Para 190)

Killings, paras. 245-277

“(…) The Court thus finds that it has been established by conclusive
evidence that massive killings of members of the protected group occurred
and that therefore the requirements of the material element, as defined by
Article II (a) of the Convention, are fulfilled. At this stage of its reasoning, the
Court is not called upon to list the specific killings, nor even to make a
conclusive finding on the total number of victims. (Para 276)
The Court is however not convinced, on the basis of the evidence before it,
that it has been conclusively established that the massive killings of
members of the protected group were committed with the specific intent
(dolus specialis) on the part of the perpetrators to destroy, in whole or in part,
the group as such. […] The killings outlined above may amount to war
crimes and crimes against humanity, but the Court has no jurisdiction to
determine whether this is so. […]” (Para 277)

Causing serious bodily and mental harm, paras. 298-318
“Having carefully examined the evidence presented before it, and taken note of
that presented to the ICTY, the Court considers that it has been established by
fully conclusive evidence that members of the protected group were
systematically victims of massive mistreatment, beatings, rape and torture causing
serious bodily and mental harm, during the conflict and, in particular, in the
detention camps. The requirements of the material element, as defined by Article II
(b) of the Convention are thus fulfilled. The Court finds, however, on the basis of
the evidence before it, that it has not been conclusively established that those
atrocities, although they too may amount to war crimes and crimes against
humanity, were committed with the specific intent (dolus specialis) to destroy the
protected group, in whole or in part, required for a finding that genocide has been
perpetrated.” (Para 319)

Deliberately inflicting conditions of life….etc. paras. 323-328

“The Court finds that virtually all the incidents recounted by the Applicant have
been established by the available evidence. It takes account of the assertion that the
Bosnian army may have provoked attacks on civilian areas by Bosnian Serb forces, but
does not consider that this, even if true, can provide any justification for attacks on
civilian areas. On the basis of a careful examination of the evidence presented by the
Parties, the Court concludes that civilian members of the protected group were
deliberately targeted by Serb forces in Sarajevo and other cities. However, reserving
the question whether such acts are in principle capable of falling within the scope of
Article II, paragraph (c), of the Convention, the Court does not find sufficient evidence
that the alleged acts were committed with the specific intent to destroy the protected
group in whole or in part. […]” (Para 328)

Deportation and expulsion
“The Court considers that there is persuasive and conclusive evidence that
deportations and expulsions of members of the protected group occurred in Bosnia and
Herzegovina. With regard to the Respondent’s argument that in time of war such
deportations or expulsions may be justified under the Geneva Convention, or may be a
normal way of settling a conflict, the Court would observe that no such justification could be
accepted in the face of proof of specific intent (dolus specialis). However, even assuming
that deportations and expulsions may be categorized as falling within Article II, paragraph
(c), of the Genocide Convention, the Court cannot find, on the basis of the evidence
presented to it, that it is conclusively established that such deportations and expulsions were
accompanied by the intent to destroy the protected group in whole or in part (see paragraph
190 above).” (Para 334)

Destruction of historical, cultural property/objects, paras. 335-344
“In light of the foregoing, the Court considers that there is conclusive
evidence of the deliberate destruction of the historical, cultural and
religious heritage of the protected group during the period in question.
The Court takes note of the submission of the Applicant that the destruction of
such heritage was “an essential part of the policy of ethnic purification” and
was “an attempt to wipe out the traces of [the] very existence” of the Bosnian
Muslims. However, in the Court’s view, the destruction of historical, cultural
and religious heritage cannot be considered to constitute the deliberate
infliction of conditions of life calculated to bring about the physical destruction
of the group. Although such destruction may be highly significant inasmuch as
it is directed to the elimination of all traces of the cultural or religious presence
of a group, and contrary to other legal norms, it does not fall within the
categories of acts of genocide set out in Article II of the Convention […].”
(Para 344)

Camps, paras. 345-354
“On the basis of the elements presented to it, the Court considers that there
is convincing and persuasive evidence that terrible conditions were
inflicted upon detainees of the camps. However, the evidence presented has
not enabled the Court to find that those acts were accompanied by specific
intent (dolus specialis) to destroy the protected group, in whole or in part. In
this regard, the Court observes that, in none of the ICTY cases concerning
camps cited above, has the Tribunal found that the accused acted with such
specific intent (dolus specialis).” (Para 354)

Srebrenica
“The Court concludes that the acts committed at Srebrenica falling within
Article II (a) and (b) of the Convention were committed with the specific intent
to destroy in part the group of the Muslims of Bosnia and Herzegovina as
such; and accordingly that these were acts of genocide, committed by
members of the VRS in and around Srebrenica from about 13 July 1995.”
(Para 297)

Srebrenica
“[…] It is true that there is much evidence of direct or indirect participation by
the official army of the FRY, along with the Bosnian Serb armed forces, in
military operations in Bosnia and Herzegovina in the years prior to the events
at Srebrenica. That participation was repeatedly condemned by the political
organs of the United Nations, which demanded that the FRY put an end to it
(see, for example, Security Council resolutions 752 (1992), 757 (1992), 762
(1992), 819 (1993), 838 (1993)). It has however not been shown that there
was any such participation in relation to the massacres committed at
Srebrenica (see also paragraphs 278 to 297 above). Further, neither the
Republika Srpska, nor the VRS were de jure organs of the FRY, since none of
them had the status of organ of that State under its internal law.” (Para 386)

Srebrenica
“In the absence of evidence to the contrary, those officers must be
taken to have received their orders from the Republika Srpska or
the VRS, not from the FRY. […] The functions of the VRS officers
including general Mladic, were however to act on behalf of the
Bosnian Serb authorities, in particular the Republika Srpska, not
on behalf of the FRY; they exercised elements of the public authority
of the Republika Srpska.” (Para 388)

Srebrenica – Complicity
“(…) The Court sees no reason to make any distinction of substance between
“complicity in genocide”, within the meaning of Article III, paragraph (e), of
the Convention, and the “aid or assistance” of a State in the commission of a
wrongful act by another State within the meaning of the aforementioned
Article 16 (…).” (Para 420)

Srebrenica – Complicity

“Before the Court turns to an examination of the facts, one further comment is
required. It concerns the link between the specific intent (dolus specialis)
which characterizes the crime of genocide and the motives which inspire the
actions of an accomplice (meaning a person providing aid or assistance to the
direct perpetrators of the crime): the question arises whether complicity
presupposes that the accomplice shares the specific intent (dolus specialis)
of the principal perpetrator. But whatever the reply to this question, there is
no doubt that the conduct of an organ or a person furnishing aid or assistance
to a perpetrator of the crime of genocide cannot be treated as complicity in
genocide unless at the least that organ or person acted knowingly, that is
to say, in particular, was aware of the specific intent (dolus specialis) of
the principal perpetrator. If that condition is not fulfilled, that is sufficient to
exclude categorization as complicity. The Court will thus first consider
whether this latter condition is met in the present case. It is only if it replies to
that question of fact in the affirmative that it will need to determine the legal
point referred to above.” (Para 421)

Srebrenica – Complicity

“The Court is not convinced by the evidence furnished by the
Applicant that the above conditions were met. Undoubtedly,
the quite substantial aid of a political, military and financial
nature provided by the FRY to the Republika Srpska and the
VRS, beginning long before the tragic events of Srebrenica,
continued during those events. There is thus little doubt that
the atrocities in Srebrenica were committed, at least in
part, with the resources which the perpetrators of those
acts possessed as a result of the general policy of aid and
assistance pursued towards them by the FRY.(…)” (Para
422)

Srebrenica – Complicity

“(…) However, the sole task of the Court is to establish the legal
responsibility of the Respondent, a responsibility which is subject to
very specific conditions. One of those conditions is not fulfilled,
because it is not established beyond any doubt in the argument
between the Parties whether the authorities of the FRY supplied —
and continued to supply — the VRS leaders who decided upon and
carried out those acts of genocide with their aid and assistance, at a
time when those authorities were clearly aware that genocide was
about to take place or was under way; in other words that not only
were massacres about to be carried out or already under way, but
that their perpetrators had the specific intent characterizing
genocide, namely, the intent to destroy, in whole or in part, a
human group, as such.” (Para 422)

Srebrenica – Complicity
“A point which is clearly decisive in this connection is that it was not
conclusively shown that the decision to eliminate physically the adult
male population of the Muslim community from Srebrenica was
brought to the attention of the Belgrade authorities when it was
taken; the Court has found (paragraph 295 above) that that decision was
taken shortly before it was actually carried out, a process which took a
very short time (essentially between 13 and 16 July 1995), despite the
exceptionally high number of victims. It has therefore not been
conclusively established that, at the crucial time, the FRY supplied aid to
the perpetrators of the genocide in full awareness that the aid supplied
would be used to commit genocide.” (Para 423)

