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ANTENUPTIAL CONTRACTS EXPLAINED

Although an Antenuptial Contract (“ANC”) or “Prenup” might not be very high on couples’ to do-list when

planning a wedding, it should in fact be their top priority and dealt with as soon as possible.

It is of vital importance that couples understand the implications of their chosen matrimonial property

regime, as this will determine what happens to their estates in the event of insolvency and at dissolution of

the marriage.

In accordance with the Matrimonial Property Act 88 of 1984 (“the Act”) there are three types of matrimonial

property regimes in South Africa, namely:

1. Marriage in Community of Property

2. Marriage out of Community of Property without Accrual

3. Marriage out of Community of Property with Accrual

MARRIAGE IN COMMUNITY OF PROPERTY

Where the spouses do not conclude an ANC before marriage, they will automatically be married in

community of property. This means that all assets and liabilities of either spouse become part of one joint

estate of which they are co-owners in equal, undivided shares..

The spouses have equal rights with regard to the joint estate, but in certain instances the written consent of

the other spouse is needed for transactions such as the purchasing, alienating or mortgaging of immovable

property, thereby curtailing each spouse’s contractual capacity and independence.
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Should one of the spouses be financially irresponsible, it will adversely affect the other spouse as the whole

joint estate may become susceptible to claims of creditors and sequestration. This situation creates an unfair

result for the “innocent” spouse.

The following assets and liabilities are excluded from the joint estate:

 Property donated/bequeathed subject to the condition that it shall be excluded from a

community of property marriage;

 Certain life insurance policies;

 Delictual damages for non-patrimonial loss;

 Delictual liabilities.

MARRIAGE OUT OF COMMUNITY OF PROPERTY

When the spouses conclude an ANC prior to marriage, they will be married out of community of property.

The most important function of an ANC is that it excludes community of property and community of profit

and loss. Any provision may be included in the ANC, provided it is not against the law, good morals of society

or the institution of marriage.

Your assets and liabilities prior to marriage remain your own during marriage and both spouses retain their

separate estates. You will not be held liable for your spouse’s debts and your own assets will be protected from

your spouse’s creditors. You are free to conclude transactions independently without being required to first

obtain the consent from your spouse. Couples can however agree to have the accrual system apply to their

marriage, which will have the consequence that they share in the growth of each other’s estates during the

subsistence of their marriage. It is important to note that when the accrual system is not expressly excluded

in the ANC it will automatically apply to the marriage.
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ANCWITH ACCRUAL

The accrual system allows for the sharing in growth of the spouses’ estates during the marriage, while also

offering the spouses the protection that a marriage out of community of property affords. The spouses are not

liable for each other’s debts and when one spouse becomes insolvent, only his/her separate estate will be

sequestrated.

During the subsistence of the marriage both spouses’ estates remain separate and there are no sharing in

each other’s growth. It is only upon dissolution of the marriage, by death or divorce, that one of the spouses

will have an accrual claim against the estate of the other spouse. As the right to accrual sharing only becomes

enforceable at dissolution of the marriage, this right is not susceptible for attachment by creditors during the

subsistence of the marriage.

How the accrual system works in practice:

The “accrual” is the extent to which each spouse has increased his/her respective estate at the time of

dissolution of the marriage. Thus, the amount by which the value of each spouse’s estate at the dissolution of

the marriage, exceeds the value thereof at the date of marriage. In practice the spouse which estate shows the

smaller growth will have a claim against the other spouse whose estate shows a larger growth for half the

difference.
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For example:

Value of husband’s estate at date of dissolution:

R2 000 000

Less liabilities at date of dissolution:

R300 000

= Current value of husband’s estate: R1 700 000

Less commencement value at inception of marriage:

R500 000

= Accrual of husband’s estate: R1 200 000

Value of wife’s estate at date of dissolution:

R1 500 000

Less liabilities at date of dissolution:

R200 000

= Current value of wife’s estate: R1 300 000

Less commencement value at inception of marriage:

R300 000

= Accrual of wife’s estate: R1 000 000

Larger growth: Husband’s accrual R1 200 000

Less smaller growth: Wife’s accrual R1 000 000

= Amount husband’s accrual exceeds wife’s accrual R200 000

R200 000/2 = R100 000

Accrual of husband’s estate: R1 200 000 - R100 000 = Total payable to husband R1 100 000

Accrual of wife’s estate: R1 000 000 + R100 000 = Total payable to wife R1 100 000

In the instance where the marriage is dissolved by death, the accrual claim will be paid out before giving

effect to testamentary positions.
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The spouses are required to declare the net value of their respective estates at commencement of the marriage.

If either or both spouses has no value in their estate(s), the net value will be regarded as nil. In this event

everything owned upon dissolution of the marriage will be deemed to have accrued during the subsistence of

the marriage.

As an ANC is registered in a South African Deeds Registry and therefore a public document open for perusal

by third parties, some couples may not feel comfortable declaring the net commencement values of their

estates in the ANC. In this case it is possible for them to declare their net commencement values in a separate

document which is not registered in a Deeds Registry. This separate document can be executed together with

the ANC or within six months after date of marriage. The Notary will keep the original statement in his/her

protocol and provide the spouses with a certified copy thereof. Should you choose this option, and additional

R150 will be charged for drafting this separate document.

The net value of the estate of each spouse at the commencement of the marriage is calculated with due

allowance for any difference in the value of money which may exist at the commencement and at the

dissolution of the marriage. For this purpose the weighted average of the consumer price index will be

accepted as prima facie proof of any change in the value of money.

The following assets will not be taken into account when calculating the accrual:

1. Any asset excluded in the ANC, as well as any asset replacing such asset.

2. Any inheritance, legacy, trust or donation which may accrue to either spouse during the

subsistence of the marriage and any asset which either spouse may acquire by virtue of

his/her possession or former possession of such inheritance, legacy, trust or donation and

income derived therefrom.

3. Any donation between the spouses.
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4. Any amount accrued to a spouse’s estate by way of damages (e.g. slander) other than

damages for patrimonial loss.

The accrual system is ideal for young spouses who have not yet amassed considerable estates of their own

and want to share in each other’s wealth accrued during the subsistence of the marriage. This is especially a

fair option where one of the spouses stay at home to raise children, while affording the other spouse the

opportunity to generate wealth.

ANCWITHOUT ACCRUAL

When couples decide to exclude the accrual system from their marriage, the consequences will be that each

spouse retain their separate estate as acquired before marriage, as well as assets and liabilities acquired

during the subsistence of the marriage. Both spouses are free to contract independently from the other and

each spouse’s estate is protected against claims from the other spouse’s creditors.

As there is no sharing of growth, neither spouse will have any claim against the assets of the other upon death

or divorce and will only be entitled to those assets accrued in his/her name.

Should one of the spouses stay at home to raise children and not generate an income during that period,

he/she will not be entitled to share in the growth that the other spouse’s estate has shown during the

subsistence of the marriage.

However, where it is not the couples’s first marriage, they have children from previous marriages and they

have already amassed considerable estates of their own, excluding the accrual system from their marriage

might prove to be the ideal option.

__________________________________________________________________________________________________________________________________________________________________________________________________________________



Page 7 of 7

Once you have made the decision about which type of ANC you want to enter into, the following should be

borne in mind:

1. You have to sign the ANC before the wedding.

2. I will register the ANC in the Pretoria Deeds Registry within three months after signature of

the ANC in accordance with the provisions of the Act.


