
1 

 

FEE FOR SUPPLIER OF MUSIC SERVICES FOR BACKGROUND MUSIC IN  
PREMISES OPEN TO THE PUBLIC 

 
 
 
a) Content 
 
 
The authorisation that is granted under this heading authorises the user to carry 
out the following operations: 
 

 A. Reproduction of the works of the catalogue (right of reproduction) 
contained in musical programmes, in a file (digital or analogue), be it 
connected or not to a network of the such as the Internet, mobile network or 
any other wire or wireless network, and for the sole purpose of: 

 
 B. Supplying the mentioned works from the catalogue contained in musical 

programmes to the audience for said music service (hereinafter, “members”), 
with the exclusive purpose of serving as background music in premises open 
to the public, workplaces or websites or web pages, regardless of the form of 
the supply, be it through: 

 
i.      their being made available or broadcast online exclusively as sound, 

through digital networks, by wire, optical fibre or another analogous 
procedure; or 

ii.      their wireless broadcast or dissemination, exclusively as sound; or 
their being made available by the distribution of copies of the 
recordings of the music programmes. 

 
 
II. Base of the fee  
 
 
Income generated by the licenced service shall be taken to be all the income obtained 
by the User from the provision of musical content, including the fees of his/her/its 
members, advertising income and any other income. 
 
 
A) Fee  
 
 
As compensation for the rights granted, the User shall pay SGAE 5% of the income 
generated by the licenced service. 
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FINANCIAL REPORT EXPLAINING THE ACTUAL USAGE FEE FOR THE USE OF 
WORKS OF SGAE’S CATALOGUE IN SUPPLIERS OF BACKGROUND MUSIC 
SERVICES 
 
Implied rights/Usage formats 
 
In this type of exploitation, the licensee is an entity concerned among other activities in 
the reproduction and communication of musical works from SGAE’s collective rights 
catalogue in background music services and offering a provision service to his/her/its 
members of a musical programme that includes works from the SGAE catalogue, to 
serve as background music in premises open to the public, workplace or websites or 
web pages. 
 
The catalogue of collectively managed works administered by SGAE comprises, 
among others set out in article 13 of the SGAE Articles of Association, the musical 
compositions, with or without lyrics, including the incorporated musical works or those 
that have been incorporated, to be part of an audiovisual recording (including, for 
example, music videos) or of an audiovisual or musical-dramatic work, the owners of 
the corresponding exclusive rights of reproduction and playing in public of which 
(including making it available to the public such that anybody may access them from 
the place and at the time of his/her choosing) have been entrusted in the future, directly 
or indirectly, the administration of such rights according to what is set out in its Articles 
of Association and in the Act. 
 
 
The implied exclusive rights are as follows: 
 

Right of reproduction:   
 The authorisation that is granted in this licence permits the fixation and 

reproduction of the works of the collective rights catalogue administered 
by SGAE.  

 
Right to play in public (making available)   

 Their being made available through digital networks, by wire, cable, 
optical fibre or other analogous procedure.   

o Their being made available by distributing copies of the recordings of 
the musical programmes.  

 
Right to play in public  

 
 Exclusively sound broadcast, by means of digital networks, such as the 

Internet, and in the user’s own programmes.   
  Sound broadcast, by the mentioned means, of works incorporated into 

programmes originally broadcast legally by entities distinct from the 
user.  



3 

 

Users according to business activity 
 
 
The user is the natural or legal person that exploits and administers the music service, 
such that he/she/it is responsible for selecting and removing the content that is offered 
through the music service that he/she/it exploits. “Music service” shall be taken to be 
that through which musical works are provided that form part of a musical programme, 
be it through online supply through digital networks such as the Internet or mobile 
networks, through cable broadcast or wireless broadcast, or by distributing copies of 
the recordings of the mentioned musical programmes, regardless of how they are 
accesses (through computers, mobile terminals, televisions, electronic diaries, etc.) or 
the browsing technology used, in order to provide its members with background music 
for premises open to the public, workplaces or web pages or websites. 
 
 
Chapter I – Breakdown and Explanation of the components of the fee 
 
 
The general fee for digital networks referring to the type of exploitation Background 
music for a website/ mobile application (“app”), that is set out in this report, is the result 
of adapting the pre-existing fee until now to the provisions contained in Ministerial 
Order ECD/2574/2015 concerning the Methodology for Fixing Intellectual Property 
Fees. In particular, various criteria are met which, according to what is set out in this 
order, allow for the conclusion that the fee is balanced and, therefore, it is not 
disproportionate or abusive for the users. 
 
In this sense, the current fee was drawn up based on a pre-existing fee for the 
purposes of adapting it to the provisions contained in the Ministerial Order, in particular, 
to the obligation introduced by this rule to offer the user a general actual usage fee 
which shall be broken down by SGAE into the usage rights price (PUR) and price of the 
service provided (PSP). Given the nature of the background music, it is possible to 
know exactly both the works from SGAE’s collective rights catalogue included in digital 
networks, such as the Internet, and in the user’s own programmes such as the uses of 
the work that shall be declared by the licensee. Thus, it is unnecessary to offer an 
average availability fee (AAF) or an occasional use fee (OUF) in this type of 
exploitation. 
 
The pre-existing fee subject to adaptation to the legal changes, a result of which is this 
fee, was approved by the Management Board of SGAE in the year 2013. Since then 
the pre-existing fee has been generally applicable to the corresponding users; there is 
no record or any incident or litigation in this connection. In any case, the content of the 
updated fee is strictly and entirely due to the criteria established and set out in 
Ministerial Order ECD/2574/2015. 
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Background of the fee for suppliers of background music services 

 
The fee applied has been applicable since at least 2013 and it is currently consolidated 
and generally accepted, and it is that which has been the base for preparing this fee. 
That confirms that it is a balanced fee and that it is not disproportionate or abusive for 
the users. Moreover, the fee presented allows the suppliers of background music 
services to fix, reproduce and play publicly in premises open to the public, workplaces 
or websites or web pages same works from SGAE’s catalogue (direct + obtained 
through reciprocal agreements with other international management entities) within the 
national territory. 
 
Therefore, the general actual usage fee presented for suppliers of background music 
services intended for use in public places, workplaces or web pages is 5%, which is in 
harmony with the principal importance of SGAE’s collective rights catalogue for this 
category of users. 
 
 
 
Explanation of the fee-calculation method, gross amount corresponding to each 
use and criteria taken into account in determining the amount of the fee 
 
Criteria for determining the price for the use of rights (PUR) 
 
The average general actual usage fee reflects the financial value which, for the activity 
of the user, the suppliers of background music services, is entailed by the use of the 
rights. (VEUAU). It may be highlighted that for these entities it is considered that the 
use of SGAE’s catalogue is of principal importance, in the sense that, in the event that 
that entity that the service providers could not fix, play and reproduce the works from 
SGAE’s collective rights catalogue, their activity would not make sense, such that 
these entities depend absolutely on the ability to access SGAE’s catalogue to carry out 
their business. 
 
The prices for usage rights (PUR) must reflect the financial value for the user’s activity 
entailed in the use of the rights (VEUAU). A fee that approximates in the most efficient 
manner the payment of specialist users to VEUAU of each of them achieves the 
objective of an equitable and non-discriminatory fee, without its being possible to derive 
differences for uses for equivalent provisions and uses. 
 
In this case, thanks to the nature of the service in which the entity that offers music for 
use as background music selects the works from SGAE’s collective rights catalogue 
that it wants to fix and reproduce in the given device, the actual usage fee is perfectly 
in accordance with the “work to work” use that is made of the licenced catalogue. Thus, 
it is possible to know the works that are fixed and reproduced within each device that 
must be declare by the entity responsible for their marketing. 
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In this sense, the user must periodically send SGAE a declaration of total income 
generated due to the licenced service and the declaration of uses (including title of the 
work musical, author and composer, work identifier, number of uses per work, income 
obtained per work). SGAE will then issue an invoice based on the declared income and 
the applicable fee that the user will pay according to the terms of the licence. Once the 
rights have been paid to the owners, SGAE shall identify the work and pay the owners 
according to its internal rules. 
 
Criteria that reflect the importance of use: 
 
 

Importance of use (qualitative importance):  
 

The first approximation of the financial value for the user’s activity (web page/ 
mobile application owner) entailed in the use of the rights (VEUAU) is to 
determine to what extent the activity of the user is qualitatively affected by the 
use of the catalogue. The criterion for that is the of the importance of the use. 
Article 5 of the Ministerial Order, establishes that the importance of the use of 
the catalogue the user’s whole activity shall be identified with the greater or 
lesser importance of the use of the catalogue of the management entities in 
their activity, three levels of importance of the use of the catalogue being 
distinguished: principal, significant and secondary.  

 
 

The use of the catalogue shall be of principal and, therefore, maximum 
importance, when its use is indispensable for carrying out the user’s activity. 
The use of SGAE's musical catalogue for suppliers of music services for 
background music who fix and reproduce works from SGAE's collective rights 
catalogue is considered essential because these entities could not normally 
carry out their economic activity without their income being decisively affected 
in the event of not using SGAE’s catalogue, therefore, their use is considered to 
be principal. In fact, in the event that they could not fix and reproduce and play 
works from SGAE’s collective rights catalogue, they could not carry out their 
principal function.  

 
Intensity of use of the catalogue (quantitative importance)  

 
The level of use of the catalogue in the user’s activity or intensity of use 
represents a measurement of quantity, that is, the weight of the calculated used 
in relation to the over activity of the user’s regardless of the specific works that 
are used.  

 
Given that they are local licences that comprise the direct catalogue and the 
catalogue obtained by the reciprocal representation of international 
management entities, SGAE’s representation – is in fact going to be 100%. 
Said circumstance could only be significantly limited by the works in the public 
domain that are fixed and played. In any case, for all those works which are not 
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in the public domain it could be assumed that they are in SGAE’s catalogue 
due to their representativeness – almost the entire music catalogue is 
collectively managed. Thus, in the absence of specific evidence, it is 
understood that all music that is not in the public domain belongs to the 
catalogue managed by SGAE, and thus all the works fixed and reproduced by 
the suppliers of background music services shall be assumed to be music from 
SGAE’s protected collectively managed catalogue. 

 
Degree of actual usage (nominal importance)  

 
Due to the format of the service in which the licensee fixed and reproduces 
works from SGAE’s collective rights catalogue in order to have background 
music in premises open to the public, workplaces or websites or web pages, it 
is possible to know exactly the works used. In fact, the entity is obliged to make 
a declaration of uses with the list of works in this format and including the 
following fields: SGAE code, title of the musical work, author and composer, 
number of uses per work (Figure). This is information which is in any case 
necessary for SGAE to be able to remunerate transparently and efficiently the 
owners of the rights (members) for the access and reproduction of works that 
belong to its catalogue. 

 
Figure: Declaration of uses:  

Declaration of uses: 
 

DETAILS OF USES 
SGAE CODE TITLE OF THE WORK AUTHOR/COMPOSER NO. OF USES 
    
    
    
    
    
    
    

 
Source: Department of Digital Rights SGAE 

 
 
The application of the fee requires the licensee to be obliged within the first 15 days of 
each calendar quarter to send to SGAE the declaration of income obtained from 
marketing the machines or the music service, together with a list of the works used. 
 
In any case, SGAE reserves the right to verify the veracity of the data included in the 
declarations sent by the Licensee. 
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Criteria that reflect the representativeness of the entities/ Breadth of the catalogue 
 
SGAE is an entity that manages the collectively-managed intellectual property rights authorised by Order of 
the Ministry of Culture on 1 June 1988 and which, as such, is governed by the provisions of Title IV of Book 
III of Legislative Royal Decree 1/1996 of 12 April, approving the Consolidated Text of the Intellectual 
Property Act, and by its Articles of Association, according to the draft approved by Order of the Ministry of 
Culture of 21 February 1995. 
 
It is SGAE’s responsibility, according to the authorisation granted by the Ministry of Culture and the 
provisions of its Articles of Association, the exercise of the rights of reproduction, distribution and playing in 
public of, among other works, musical compositions, with or without lyrics, cinematographic works and 
other audiovisual works, and of dramatic, dramatic-musical, choreographic, pantomime and, in general, 
theatrical works. 
 
The breadth of the catalogue that measures the representativeness of the management entity over the set 
of the works or provisions used by the user, allows adjusting the value that using the catalogue offers an 
entity as against that which another entity managing rights of the same nature may offer. The music 
catalogue whose works may be used to give background music to a web page/ mobile application is 
managed by SGAE, which, as well as representing more than 100,000 members, represents in Spain the 
members of the 161 companies based in 104 countries, whose catalogue comfortably exceeds 80 million 
works. On the web page www.sgae.es, you may view all the titles that make up the catalogue administered 
by SGAE. The breadth of its catalogue is such that the courts accept that it may be assumed that public 
performances encompass works included in SGAE’s catalogue (SAP Madrid, 14 March 2016) 
 
 
Income linked to the use of the Catalogue - Value that the rights generate in the user’s operations 

 
The base for applying the fees shall be made up of all the income generated by the licenced service, 
including the fees of its members, advertising income and any other income. 
 
Price for Service Provided  
The general fees are single and arise from a single provision by the entity to the use. The obligation to 
identify the PSP arises from the need for the entity to offer more information to the rights owners. 
 
The price of the service provided (PSP) considers adding all the costs incurred by the management entity 
to apply the fees. 
 
The costs that have been ascribed following the Ministerial Order are: 
 
- Costs of obtaining the catalogue.   
- Costs of adding the catalogue.  
- Costs of granting authorisations for the use of the catalogue.  
- Costs of establishing the fee.  
- Costs of monitoring actual usage.  
 
The costs are reasonable given that SGAE does not incur financial losses with respect to the user due to 
carrying out the control and monitoring of the use of the right. The user does not have imposed a 
disproportionate cost regarding the income he/she/it derives from the commercial exploitation of the 
catalogue. 
 
The costs are documented, all the costs come from SGAE’s analytical accounting and they are contrasted 

http://www.sgae.es/
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with the Audited Annual Accounts related to completed financial years. 
 
The costs are objective given that only the costs that are being ascribed arise exclusively from the cost 
items set out in the Ministerial Order, that, licence costs, establishment costs and control costs. SGAE has 
done an exhaustive analysis of all the costs of the management entity and it includes only those related 
with these. 
 
In those cases, in which a new cost has been included, they are justified in one of the items of the Order 
and for the maintenance or improvement of the purpose that they pursue 
 
The costs comply with the principle of an efficient and well-managed company, given that they were made 
by taking into account the least possible cost for the users. On the one hand, the costs according to the 
principles of reasonableness and objectivity are duly documented. Moreover, SGAE uses a system for 
controlling and monitoring the cost items that have been transferred to the users’ fees. In those cases in 
which significant cost deviations could have been detected in time, they can be transferred to future fee 
reviews, since they are documented and justified deviations. 
 
 

Chapter II: Comparison with other categories of users 
 

Criteria for comparing fees 
 
 

The fee for suppliers of music services for background music is different from the rest of the network 
fees of SGAE’s catalogue. The purpose of this fee is different, it is a specific fee for entertainment on 
premises open to the public, workplaces or websites or web pages for the use of music and the sale 
prices and consolidated remunerations have no equivalent. 

 
 

Chapter III: International Comparison 
 

Fees published by European entities for this activity have not been found. 
 
Chapter IV: Justification of Discounts or Reductions 
 
 

This fee has no specific system of discount or reduction, applied, where appropriate, which are set 
by SGAE in general for the users of its catalogue. 


