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Preface 

In its judgment, given in October 2017, the Israeli Supreme Court included a statement 

stipulating that the Israeli military commander may infringe on Palestinians’ property 

rights in the West Bank for the benefit of the exclusive interests of Israeli settlements 

there. This statement is contrary to international humanitarian law and previous 

judgments of the Israeli Supreme Court and paves the way for serious infringements of 

the human rights of Palestinians in the Occupied Palestinian Territories. 

Said statement was made in the context of the judgment given in HCJ 794/17 Ziada et 

al. v. Commander of Military Forces in the West Bank et al. (hereinafter: Ziada), 

which, in fact, halted Israel’s plan to build an alternative residential complex for the 

Israeli settlers of the unauthorized outpost of Amona on privately owned Palestinian 

land. The High Court justices held that the plan proposed by the state disproportionately 

infringes on the rights of the Palestinian land owners and should therefore be revoked. 

However, in their reasoning, the justices added that in general, the military commander 

did have the power to do so. 

The dramatic impact of the judicial reasoning and its extensive implications for 

Palestinians’ human rights in the West Bank soon became apparent. Several days after 

the publication of the judgment, the attorney general published an opinion stating that 

the legal situation has changed and that there was no longer any impediment preventing 

the expropriation of privately owned Palestinian land for public need, even when the 

expropriated land was intended to exclusively serve Israeli settlers in the West Bank. 

Following the reasoning for the judgment, which reflected a departure from the 

traditionally held legal position followed for many years, Palestinian landowners, 

represented by Yesh Din, filed a petition for a further hearing in the petition before an 

expanded panel of the court. 

In May 2018, Supreme Court President Esther Hayut held that the Ziada judgment was 

indeed “… in conflict […] with previous rulings, presents a new development and raises 

difficulty”, but since the statements were made as an “obiter dictum” which was not 

required for the judgment in the petition, it cannot be said that a new rule was 

established and the statements did not have the force of a future precedent. The 
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president added that “should future cases raise the questions referred to by the 

petitioners, the matter may be brought for judicial scrutiny”.1  

This position paper presents an analysis of the Supreme Court judgment in the Ziada 

petition. Although the court held the judgment had not established a new rule, it may 

nevertheless be used by Israel and the military commander to further entrench the 

infringement on the property rights of Palestinian residents, who are protected persons 

in the occupied territory.  

 

Background 

Over the course of 1996 and 1997, Israeli settlers seized control of privately owned and 

officially registered2 land belonging to residents of the Palestinian villages of Silwad, 

Ein Yabrud and Taybeh, where they built the unauthorized outpost of Amona.3 Prior to 

the establishment of the outpost, the vast majority of the area was farmed and used by 

the land owners for agriculture. 

The unauthorized outpost of Amona was the focus of numerous, complex legal 

proceedings, with three High Court petitions at their core. Following the first petition 

which was filed by Peace Now, the state demolished nine illegal structures in the 

outpost in 2006.4 The second petition was filed in 2008 by Palestinian landowners and 

the head of the Silwad Village Council through Yesh Din, demanding the military 

execute its own demolition orders, issued since 2000 with respect to all structures in 

                                                           
1 HCJFH 9367/17 Ziada et al. v. Commander of Military Forces in the West Bank et al., Decision 

(Hebrew), May 30, 2018 (hereinafter: HCJFH decision). President Hayut also reiterated said statement 

in a Supreme Court hearing held on June 3, 2018, in HCJ 1308/17 Silwad Municipality et al. v. Knesset 

et al. and HCJ 2055/17 Head of ‘Ein Yabrud Village Council v. Knesset et al. (hereinafter: 

Regularization case).  
2 Registered privately owned land is land that went through the registration process and appears in the 

land registry (Tabu) in the West Bank under its owners’ name. 
3 All unauthorized settlements and outposts in the West Bank were established contrary to international 

law. Article 49 of the Fourth Geneva Convention (1949) prohibits the occupying power to transfer parts 

of its own civilian population to the occupied territory. The Supreme Court refrained from discussing 

this issue arguing that it is political in nature and therefore the issue “is not justiciable” (HCJ 4481/91 

Bargil et al. v. Government of Israel et al. [judgment dated August 25, 1993]). In view of the above, 

the Government of Israel treats the Israeli settlements which were built on public land with the 

authorization of the political echelon as lawful. The unauthorized outposts were established without the 

authorization of the political echelon and Israel also acknowledges that they were built contrary to the 

law. For further discussion see Yesh Din, From Occupation to Annexation – The Silent Adoption of 

the Levy Report on Retroactive Authorization of Illegal Construction in the West Bank (February 

2016).  
4 HCJ 6357/05 Peace Now Movement – Shaal Educational Enterprises et al. v. Minister of Defense 

et al. (judgment dated January 18, 2006). 

https://s3-eu-west-1.amazonaws.com/files.yesh-din.org/%D7%A2%D7%AA%D7%99%D7%A8%D7%94+%D7%9C%D7%91%D7%99%D7%98%D7%95%D7%9C+%D7%9E%D7%AA%D7%95%D7%95%D7%94+%D7%A2%D7%9E%D7%95%D7%A0%D7%94/DangatzDecision.pdf
https://ihl-databases.icrc.org/ihl/385ec082b509e76c41256739003e636d/6756482d86146898c125641e004aa3c5
https://s3-eu-west-1.amazonaws.com/files.yesh-din.org/%D7%9E%D7%9B%D7%99%D7%91%D7%95%D7%A9+%D7%9C%D7%A1%D7%99%D7%A4%D7%95%D7%97/From+Occupation+to+Annexation+English+Yesh+Din.pdf
https://s3-eu-west-1.amazonaws.com/files.yesh-din.org/%D7%9E%D7%9B%D7%99%D7%91%D7%95%D7%A9+%D7%9C%D7%A1%D7%99%D7%A4%D7%95%D7%97/From+Occupation+to+Annexation+English+Yesh+Din.pdf
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Amona, all of which were built on privately owned Palestinian land. After multiple 

legal proceedings, in December 2014 the court held that the state must remove the entire 

outpost, granting it two years to do so.5 

Though the court had given the state a lengthy period of time to comply with the 

judgment, five days before the deadline for the evacuation, the court nevertheless 

accepted a motion filed by the state for a 45-day stay. In the motion, the state argued it 

had reached agreement with the Amona settlers on a plan whereby the outpost would 

be relocated for a period of two years to privately owned Palestinian lands on a nearby 

hill, which would be found as “abandoned property”6, and the state would examine the 

possibility of approving long-term Israeli settlement on the site. In exchange, the 

residents of the illegal Israeli outpost undertook to leave peacefully on the due date, 

regardless of the legal feasibility of the plan or whether it was implemented. 

The third petition, Ziada, the subject of this analysis, was also filed by Palestinian land 

owners through Yesh Din after Israel began to implement the plan it had agreed upon 

with the settlers by using military orders.7 The Supreme Court accepted the petition in 

a majority opinion and revoked the plan due to its disproportionate impingement on the 

Palestinian petitioners’ right to property and their right to be heard.8 

In early February 2017, after violent clashes between Israeli settlers and Israeli security 

forces, the unauthorized outpost of Amona was evacuated. Since then, the military has 

kept the site of the outpost closed, denying Palestinian land owners access to their land. 

At the same time, Israel has been building the settlement of Amichai, the first new West 

Bank settlement established by government resolution since 1992, specifically for the 

Amona settlers.  

                                                           
5 HCJ 9949/08 Hamad et al. v. Minister of Defense et al. (judgment dated December 25, 2014). 
6  The Order regarding Abandoned Property (Private Property) (No. 58) (Hebrew) defines 

abandoned property as property the owner of which or whoever lawfully held it is absent from the 

territories of the West Bank. 
7 HCJ 794/17 Ziada et al. v. Commander of IDF Forces in the West Bank et al., Urgent Petition for 

Order Nisi, Interim Order and Interim Injunction (Hebrew), January 23, 2017. 
8 HCJ 794/17 Ziada et al. v. Commander of IDF Forces in the West Bank et al., Judgment (Hebrew), 

February 1, 2017. The petition was accepted based on four reasons: the landowners’ right to be heard 

had been violated, undermining due process; the infringement on petitioners’ rights was disproportionate 

in view of the unfair and insufficient connection between the measure taken and the purpose sought; the 

infringement on the landowners’ rights could not be justified based on the expected advantage gained 

thereby, both in terms of the security considerations and the interests of the Amona settlers; the military 

order was a departure from the policy commonly applied by the military government in a manner 

exceeding the bounds of reasonableness applicable to the military commander being an administrative 

authority (see Judgment [reasoning], footnote 9).  

https://www.aka.idf.il/SIP_STORAGE/FILES/0/60630.pdf
https://s3-eu-west-1.amazonaws.com/files.yesh-din.org/%D7%A2%D7%AA%D7%99%D7%A8%D7%94+%D7%9C%D7%91%D7%99%D7%98%D7%95%D7%9C+%D7%9E%D7%AA%D7%95%D7%95%D7%94+%D7%A2%D7%9E%D7%95%D7%A0%D7%94/%D7%A2%D7%AA%D7%99%D7%A8%D7%94+%D7%91%D7%93%D7%A8%D7%99%D7%A9%D7%94+%D7%9C%D7%91%D7%98%D7%9C+%D7%90%D7%AA+%D7%9E%D7%AA%D7%95%D7%95%D7%94+%D7%A2%D7%9E%D7%95%D7%A0%D7%94.pdf
https://s3-eu-west-1.amazonaws.com/files.yesh-din.org/%D7%A2%D7%AA%D7%99%D7%A8%D7%94+%D7%9C%D7%91%D7%99%D7%98%D7%95%D7%9C+%D7%9E%D7%AA%D7%95%D7%95%D7%94+%D7%A2%D7%9E%D7%95%D7%A0%D7%94/%D7%A2%D7%AA%D7%99%D7%A8%D7%94+%D7%91%D7%93%D7%A8%D7%99%D7%A9%D7%94+%D7%9C%D7%91%D7%98%D7%9C+%D7%90%D7%AA+%D7%9E%D7%AA%D7%95%D7%95%D7%94+%D7%A2%D7%9E%D7%95%D7%A0%D7%94.pdf
https://s3-eu-west-1.amazonaws.com/files.yesh-din.org/%D7%A2%D7%AA%D7%99%D7%A8%D7%94+%D7%9C%D7%91%D7%99%D7%98%D7%95%D7%9C+%D7%9E%D7%AA%D7%95%D7%95%D7%94+%D7%A2%D7%9E%D7%95%D7%A0%D7%94/%D7%A4%D7%A1%D7%A7+%D7%93%D7%99%D7%9F+%D7%9E%D7%AA%D7%95%D7%95%D7%94+%D7%A2%D7%9E%D7%95%D7%A0%D7%94.pdf
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Ziada: The reasoning for the judgment and the petition for a further hearing 

On October 31, 2017, some nine months after the Supreme Court justices accepted Yesh 

Din’s petition in Ziada and the unauthorized outpost of Amona had already been 

evacuated, the court published the reasoning for the judgment.9 Although the majority 

opinion accepted the petition as aforesaid and revoked Israel’s plan to transfer the 

settlers to privately owned Palestinian land, the reasoning for the judgment included 

several legal holdings which stand in substantive conflict with the decade-long legal 

reality in the West Bank, with respect to the Palestinians’ right to property as well as 

the restrictions imposed on the military in the administration of its powers in the 

Occupied Territories. 

Supreme Court Vice President Salim Joubran wrote the reasoning for the judgment, 

incorporating two substantive statements: the supervisor of governmental and 

abandoned property in the West Bank,10 who holds in trust properties of Palestinian 

residents temporarily absent from the Occupied Territories, has the authority to take 

possession of private land he has defined as abandoned property, and transfer it to 

Israeli settlers. And, the supervisor has the authority to initiate dissolution of 

partnership proceedings for plots regarded as abandoned, thus causing a permanent and 

irreversible change in the property. 

Following the judgment’s reasoning, which altered a traditionally held legal position 

followed for many years, in November 2017, the Palestinian landowners, represented 

by Yesh Din filed a petition for a further hearing in the petition by an expanded panel, 

asking that the Supreme Court discuss the following issues: whether the right to 

property of protected persons in an occupied territory may be infringed upon for the 

exclusive benefit of settlers; and whether the supervisor of abandoned property in the 

Civil Administration may force the dissolution of partnership in properties of which he 

is merely a temporary trustee.11  

                                                           
9 HCJ 794/17 Ziada et al. v. Commander of IDF Forces in the West Bank et al., Judgment, Reasoning 

(Hebrew), October 31, 2017 (hereinafter: Judgment Reasoning). 
10 The supervisor of governmental and abandoned property in the West Bank is a civilian civil servant, 

who also serves as a guardian staff officer in the Civil Administration. He is the representative of the 

Israel Land Authority in the West Bank. The supervisor is responsible for managing governmental and 

abandoned property, including land, in the West Bank. His responsibilities include: allocation of land, 

declaration of public (state) lands, granting planning, building and development permits, transfer of 

rights, etc. 
11 HCJFH 9367/17 Ziada et al. v. Commander of IDF Forces in the West Bank et al., Petition for a 

Further Hearing (Hebrew), November 30, 2017 (hereinafter: Petition for a Further Hearing). 

https://s3-eu-west-1.amazonaws.com/files.yesh-din.org/%D7%A2%D7%AA%D7%99%D7%A8%D7%94+%D7%9C%D7%91%D7%99%D7%98%D7%95%D7%9C+%D7%9E%D7%AA%D7%95%D7%95%D7%94+%D7%A2%D7%9E%D7%95%D7%A0%D7%94/%D7%A0%D7%99%D7%9E%D7%95%D7%A7%D7%99%D7%9D+%D7%9C%D7%A4%D7%A1%D7%93+%D7%9E%D7%AA%D7%95%D7%95%D7%94+%D7%A2%D7%9E%D7%95%D7%A0%D7%94.pdf
https://s3-eu-west-1.amazonaws.com/files.yesh-din.org/%D7%A2%D7%AA%D7%99%D7%A8%D7%94+%D7%9C%D7%91%D7%99%D7%98%D7%95%D7%9C+%D7%9E%D7%AA%D7%95%D7%95%D7%94+%D7%A2%D7%9E%D7%95%D7%A0%D7%94/DangatzAmonaPlan.pdf
https://s3-eu-west-1.amazonaws.com/files.yesh-din.org/%D7%A2%D7%AA%D7%99%D7%A8%D7%94+%D7%9C%D7%91%D7%99%D7%98%D7%95%D7%9C+%D7%9E%D7%AA%D7%95%D7%95%D7%94+%D7%A2%D7%9E%D7%95%D7%A0%D7%94/DangatzAmonaPlan.pdf
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As aforesaid, in May 2018, the president of the Supreme Court accepted Yesh Din’s 

position that the reasoning in the Ziada judgment contained new, significant statements 

that conflicted with previous Supreme Court rulings. Nevertheless, Supreme Court 

President Hayut held that since this was an obiter dictum which was not required for 

making a decision in the petition, it was not a new rule which could serve as a precedent. 

The court ultimately denied the petition for a further hearing since the petition had been 

accepted, and therefore a further hearing would not have produced a material change in 

its results.12 

Below is an analysis of the two statements incorporated in the reasoning for the 

judgment in Ziada, and the petitioners’ position as specified in the petition for a further 

hearing. To the best of Yesh Din’s knowledge, notwithstanding the Supreme Court 

President’s decision, as of June 2018, the attorney general’s opinion relying on Ziada 

is still in place, and there is concern that Israel will continue to use the reasoning for 

the judgment in a manner which may aggravate the infringement on the human rights 

of Palestinians in the West Bank. 

  

                                                           
12 HCJFH decision, paragraphs 7-9. 
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The power of the military commander to infringe on the 

rights of the Palestinians in the West Bank to own property 

for the exclusive needs of Israeli settlement 

In the reasoning provided for the judgment in Ziada, the Supreme Court held that 

according to international law and domestic law, the supervisor of abandoned property 

has the authority to infringe on the rights of the Palestinian residents to own property 

for the benefit of the exclusive interests of the Israeli settlers. 

The judgment relied on the interpretation of Articles 43 and 46 of The Regulations 

concerning the Laws and Customs of War on Land annexed to The Hague Convention 

of 1907 (hereinafter: The Hague Regulations). Article 43, which is commonly regarded 

as a quasi-constitution of the laws of occupation, establishes a general framework for 

the manner in which the military commander is to discharge his powers and obligations 

in the area under his control: 

The authority of the legitimate power having in fact passed into 

the hands of the occupant, the latter shall take all the measures 

in his power to restore, and ensure, as far as possible, public 

order and safety, while respecting, unless absolutely prevented, 

the laws in force in the country.13 

The article grants the occupying power governmental powers and authorities and 

establishes the principal consideration for their exercise by the occupant – the best 

interests of the protected population14 and the principle of maintaining the status quo. 

The prevalent interpretation of Article 43 has added to the supreme principle of the laws 

of occupation, i.e. protecting the well-being of the occupied population, a corresponding 

opposite principle which arises from the fact that the laws of occupation form part of 

the laws of war and combat: protecting the security interests of the occupying power. 

                                                           
13  Convention (IV) respecting the Laws and Customs of War on Land and its annex: Regulations 

concerning the Laws and Customs of War on Land (Hague 1907) (hereinafter: The Hague Regulations), 

Article 43. 
14 Article 4 of the Fourth Geneva Convention (1949) states that “persons protected by the Convention 

are those who at a given moment and in any manner whatsoever, find themselves, in case of a conflict or 

occupation, in the hands of a Party to the conflict or Occupying Power of which they are not nationals”. 

There is no dispute that only the Palestinian residents are protected persons in the West Bank. 

https://ihl-databases.icrc.org/ihl/WebART/195-200053?OpenDocument
https://ihl-databases.icrc.org/ihl/WebART/195-200053?OpenDocument
https://ihl-databases.icrc.org/ihl/385ec082b509e76c41256739003e636d/6756482d86146898c125641e004aa3c5
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The justices held that the final phrase in the article: ‘unless absolutely prevented’ should 

be interpreted as a flexible requirement “which is satisfied by the existence of a need”.15 

With respect to the specific petition, the court held that the need is twofold. 

Firstly, there is, as argued by the state, a purported military-security need –concerns of 

violent resistance from the Israeli settlers. Consensual evacuation of the outpost could 

reduce the harm inflicted on the civilian population (Palestinians and Israeli settlers) and 

the Israeli security forces. Secondly, there is a humanitarian need. The justices pointed 

out that although the Israeli settlers in the West Bank do not enjoy the status of protected 

persons, according to previous High Court judgments, the responsibilities of the military 

commander do extend to them since they form part of the civilian population in the West 

Bank. Accordingly, the desire to find a temporary residential arrangement for the 

Amona settlers which would preserve their community and their connection to their 

place of residence meets the need to “protect the interests of the local population and 

ensure public order”.16 The justices stressed that the judgment may not be construed as 

holding that a humanitarian consideration pertaining solely to the Israeli settlers justifies 

a change of legislation. However, it is a consideration that the military commander is 

authorized to make, and in the case at hand the power to infringe on the right of the 

Palestinians to own property is present due to the security need. 

In its judgment, the court also discussed Article 46 of The Hague Regulations, which 

provides as follows: 

Family honor and rights, the lives of persons, and private 

property, as well as religious convictions and practice, must be 

respected. Private property cannot be confiscated.17  

The court held in its judgment that the second part of the article, stipulating that private 

property cannot be confiscated, did not apply to the petition at hand in view of the fact 

that the military order involves a temporary, two-year possession. In other words, the 

matter does not concern the revocation of the property rights of the owners in private 

properties. The justices agreed that “cautionary signs” did indeed exist, as well as 

                                                           
15 Judgment Reasoning, paragraph 22. 
16 Ibid, paragraph 27. 
17 The Hague Regulations, Article 46. 
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concerns over long-term possession of the land, however “said specific difficulties are 

insufficient in and of themselves, to justify” the court’s intervention.18  

With respect to the first part of Article 46, the justices noted that the Supreme Court had 

already recognized in its judgments the power of the military commander to infringe on 

the property rights of protected Palestinian residents for a variety of purposes and 

interests, whether arising from military or civilian needs – for instance, for 

transportation purposes or to secure the freedom of religious practice for Jewish 

worshipers.19 

In other words, the court held that at the level of principle, concern that the Amona 

settlers – who built their homes unlawfully on privately owned Palestinian land – might 

use violence against Palestinians and against the security forces, suffices to empower 

the military commander to determine that there is a public need that allows infringing 

on the property rights of Palestinian landowners for the exclusive benefit of said law 

breaking settlers. 

*** 

In the petition for a further hearing, Yesh Din argued that the court’s judgment 

pertaining to the power of the military commander to infringe on the property rights of 

Palestinians for the exclusive needs of settlers establishes a new, significant and 

problematic rule, contrary to previous Supreme Court rulings.20  

The reasoning in the Ziada judgment cites previous Supreme Court judgments, given 

in Iscan and Abu Safia, but, in fact, significantly departs from the rules established in 

these judgments. 

The Iscan judgment which was given in 1983, establishes the limits of the military 

commander’s discretion in exercising governmental powers in an occupied territory. 

The judgment concerned the expropriation of Palestinian property for the purpose of 

constructing a road running mostly through the West Bank and partly on privately 

owned Palestinian land. According to the Iscan judgment, the power to expropriate 

private Palestinian property exists when it is exercised for the benefit of the local 

population: 

                                                           
18 Judgment Reasoning, paragraph 69.  
19 Ibid., paragraph 33. 
20 As stated above, the president of the Supreme Court accepted said argument. 
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The power to expropriate land is held by the military 

government pursuant to the laws of war […] the exercise of 

power is for the benefit of the local population, as required by 

Regulation 43 of the Hague Regulations. 

[…] the planning and implementation of a road system may be 

carried out for reasons relating to the best interest of the local 

population. This planning and implementation may not be 

carried out simply to serve the holding state.21 

The Supreme Court uses the term “local population” inconsistently. In the past, the term 

was used exclusively to describe Palestinian residents living under Israel’s occupation, 

who are protected under international law.22 However, in later judgments, the justices 

used this term to include Israeli settlers residing in the West Bank contrary to 

international law.23 

Nevertheless, in Abu Safia, the court did hold that while the military commander may 

consider the best interests of the Israeli settlers residing in the area, he must consider 

the best interests of the protected Palestinian residents. The case concerned an order 

issued by the military commander prohibiting Palestinians from accessing Road 443 

despite the fact that it had been built on privately owned Palestinian land expropriated 

by the military commander for public purposes. Despite the state’s contention a security 

need existed, the court held that the military commander did not have the power to 

expropriate land privately owned by Palestinians for the purpose of building a road that 

serves Israelis only: 

The state of affairs which stems from the blanket ban on 

movement by residents of the villages is that it is no longer a 

road serving the benefit of the local population, but a “service 

road” for the holding country. An arrangement which yields this 

result exceeds the power of the military commander and is 

                                                           
21HCJ 393/82 Jam’iat Iscan Al-Ma’almoun Al-Tha’auniya Al-Mahduda Al-Mauliya v. Commander 

of the IDF Forces in the Judea and Samaria Area et al. (Judgment dated December 28, 1983). 
22 See footnote 14. 
23 See footnote 3. 



 

11 
 

inconsistent with the principles of international law pertaining 

to belligerent occupation.24 

This rule, which establishes the prohibition on expropriation of Palestinian lands for 

public purposes unless it also serves the interests of the protected Palestinian residents, 

has consistently appeared in Supreme Court judgments over the years. Accordingly, for 

instance, in Beit Iksa: 

The occupying power may not expropriate land for anything 

other than military purposes, unless the land is used for the 

benefit of the protected persons.25  

Moreover, the requirement that the expropriation serve the Palestinian public also stems 

from the enhanced protection – also entrenched in High Court judgments26 – afforded 

to the rights of the Palestinian residents, relative to the rights of the Israeli settlers, due 

to the fact that they are protected residents persons under international law who live 

under a military regime with no civil rights and no representation in the parliament of 

the occupying power controlling the area. 

The new holding in Ziada overturned deeply rooted and important rules which guided 

judicial scrutiny of decisions made by the military commander of the Occupied 

Territories for many years. Satisfied by a lenient test - the existence of “a variety of 

purposes and interests”,27 the court concluded that the military commander had the 

power to infringe on the property rights of Palestinian residents, take possession of their 

land under a false pretext of public necessity, and transfer it for the exclusive use of 

Israeli settlers. 

 

In the petition for a further hearing, Yesh Din argued that in addition to the fact that the 

new rule contradicted previous judgments of the Supreme Court of Israel, the 

interpretation presented in the judgment was also contrary to many authorities in 

international humanitarian law. 

                                                           
24 HCJ 2150/02 Abu Safia et al. v. Minister of Defense et al. (judgment dated December 29, 2009). 
25  HCJ 281/11 Head of Beit Iksa Local Council v. Minister of Defense et al. (judgment dated 

September 6, 2011). 
26 See for instance: HCJ 7957/04 Mara’abe et al. v. Prime Minister of Israel et al. (judgment dated 

September 15, 2005). 
27 Judgment Reasoning, paragraph 33. 
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The obligation to safeguard the private property of the protected population is one of 

the basic duties imposed on the occupying power. International humanitarian law 

provides that unless there is an imperative security need, the occupying power may not 

impinge on the private property of protected persons or expropriate it.28  

The term “local population,” as interpreted in international law, refers to the protected 

occupied population rather than to the population of the occupying power, particularly 

in view of the prohibition international humanitarian law places on transferring the 

population of the occupying power into the occupied territory.29 While, as noted above, 

Israeli case law does hold that the term “local population” includes Israeli settlers as 

well, the expropriation of private property of Palestinians for the exclusive benefit of 

the settlers is contrary to the objectives underlying international humanitarian law. The 

primary purpose of the laws of occupation is to protect the occupied population while 

maintaining the right of the occupying power to protect its security needs. Establishing 

a rule that allows expropriation of the private property of the occupied population for 

the benefit of the population of the occupying power in a manner which both impinges 

on the private property of protected persons and fails to serve their interests does not 

conform to the underlying rationale of the laws of occupation, and in particular, Articles 

43 and 46 of the Hague Regulations.30  

The new holding, arising from the reasoning given by the panel in Ziada, which allows 

the military commander to expropriate the private property of Palestinians for the 

exclusive needs of the settler population effectively enables a regime of discrimination 

which disadvantages the disempowered group, the very group whose rights 

international law instructs should be afforded enhanced protection. Moreover, the 

judgment, which held that under certain circumstances the civilian interests of the Israel 

settler population in the West Bank may take precedence over the property rights of the 

protected Palestinian residents, creates a dangerous precedent, equalizing the legal 

status of the two groups, in contravention of international humanitarian law. 

                                                           
28 See for instance: Lieber Code (1863); Brussels Declaration concerning the Laws and Customs of War 

(1874); The Hague Convention on the Laws and Customs of War on Land (1907), and the Fourth Geneva 

Convention (1949). 
29 See footnote 3. 
30 Petition for further hearing, paragraphs 111-130. 
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As specified above, in her decision in the petition for a further hearing, the president of 

the Supreme Court stated that the findings in the Ziada ruling did, in fact, contradict 

previous Supreme Court rulings, and even raised a difficulty, and that if the decision in 

the petition had been predicated on these findings, a further hearing by an expanded 

panel would have been warranted. 

Israel implemented the change the Ziada judgment seemed to have made in the legal 

situation in the Occupied Territories immediately. On November 8, 2017, about a 

week after the reasoning for the judgment was given, the Attorney General’s Office 

published an opinion on the expropriation of privately owned Palestinian land for the 

purpose of retroactively authorizing an access road to the unauthorized outpost of 

Harasha in the West Bank. 

The opinion first notes that: 

[The] long standing traditional legal position [is that] the 

expropriation of private land in the Judea and Samaria Area 

[the West Bank] for public needs serving Israeli settlements 

is permitted only when it also serves the Palestinian 

population.31 

However, the attorney general determines that the reasoning in Ziada changes 

previous rules established by the Supreme Court and includes “important legal 

findings, affecting, inter alia, the matter in reference”. Based on the new rule, the 

opinion provides as follows: 

There is no longer a general legal preclusion preventing the 

advancement of the recommendation made by the 

regularization team concerning the regularization [retroactive 

authorization] of the access road to the Harasha community 

through expropriation for public needs.32  

In this, the attorney general’s opinion puts the new ruling into practice. The opinion 

points out that the legal preclusion that had been in place for many years has been 

                                                           
31 Attorney General’s Office, Retroactively authorizing the Access Road to the “Harasha” 

Community, November 8, 2017. 
32 Ibid. 
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abolished, and that going forward, the military commander would have the power to 

impinge on the property rights of protected Palestinian residents for the exclusive 

needs of the Israeli settlers in the Occupied Territories, even if it is not designed to 

serve the interests of the Palestinian population too. 

The attorney general’s reliance on the Ziada judgment reasoning appeared again in 

his response to the petitions against the “Regularization Law”. The attorney general 

wrote that over the years, the military commander refrained from exercising the 

“power to seize private land” “for the exclusive interest of developing Israeli 

settlements”, however, the new ruling of the Supreme Court changed this legal 

situation and henceforth the military commander would have the authority to 

expropriate Palestinian property for public purposes for the sole benefit of the 

settlers. 33  In addition, during the hearing the Supreme Court held in the 

Regularization Law petition, the attorney general revealed that following the Ziada 

judgment, the Ministry of Defense submitted a request to retroactively authorize the 

settlement of Ofra, which is mostly built on privately owned Palestinian land. 

Counsel for the attorney general noted that following the Supreme Court president’s 

decision in the petition for a further hearing, in which it was held that the reasoning 

in the judgment could not be relied upon as a new rule, “the matter would be 

reviewed”.34 

About a week after the president’s decision was issued, Yesh Din sent a letter to the 

attorney general demanding he retract the opinion on the Harasha access road. Yesh 

Din argued that after “the competent judicial authority held [the findings] did not 

constitute a ruling, certainly not a binding one, it is clear that the previous rulings, 

which contradict the remarks made by Honorable Justice Joubran, remain binding”, 

and that “any past and future act of the authorities, should be examined according to 

said traditional position, rather than according to the obiter dictum made in HCJ 

794/17 [Ziada]”.35 As of the date of this document, a pertinent answer on behalf of 

the attorney general has yet to be received. 

                                                           
33 Regularization petition, Response on behalf of the Attorney General, November 22, 2017. For 

further details regarding the Regulation Law and the legal proceedings in that regard see Yesh Din 

website. 
34 Regularization petition, Hearing, June 3, 2018. 
35 From Yesh Din to the senior assistant to the attorney general, Demand to withdraw the opinion given 

by you on November 8, 2017 entitled “Regulating the Access Road to ‘Harasha’ Community”, June 

7, 2018. 

https://www.yesh-din.org/en/petition-annul-bill-expropriate-private-palestinian-land-regulation-bill/
https://www.yesh-din.org/en/petition-annul-bill-expropriate-private-palestinian-land-regulation-bill/
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The Power of the Supervisor of Governmental and 

Abandoned Property to Initiate Compulsory Dissolution of 

Partnership in “Absentee” Land 

In the Ziada judgment reasoning, the justices of the Supreme Court held that the 

supervisor of abandoned property in the West Bank was vested with the power to 

initiate compulsory dissolution of partnership proceedings with respect to properties 

jointly owned by persons absent from the occupied territory. 

A dissolution of partnership is designed to enable partners in real property to dissolve 

the partnership and permanently divide the property between them. The Division of 

Jointly Owned Immovable Property Law, which applies in the West Bank, states that 

any partner has the right to initiate the dissolution of a partnership and the division of 

the property on a pro rata basis. Where partners are not in agreement, arbitration 

between the parties is to be held by the Magistrate Court with jurisdiction to adjudicate 

the dissolution of the partnership.36  

The land to which Israel planned to transfer the Amona settlers is made up of plots that 

are jointly owned by several Palestinians. Each of the partners has title to an 

“unspecified mathematical portion” in the entire plot, but no specific physical part of 

the plot is attributable to any individual partner. For clarification and demonstration, 

in a 10-dunam plot owned by ten partners, each partner has title to one dunam, but no 

specific one-dunam is allocated to any one partner.  

The Order regarding Abandoned Property stipulates that the supervisor of 

governmental and abandoned property in the West Bank should hold in trust properties 

whose owners are temporarily absent from the West Bank. 37  Contrary to the 

Absentees’ Property Law which applies within Israel, the order does not revoke 

ownership of the abandoned property, and upon the owners’ return to the West Bank, 

the property is immediately returned to them. The obligation to hold the property in 

trust provides that immovable property should not be sold, the absentees’ rights in the 

                                                           
36 Division of Jointly Owned Immovable Property Law No. 48 of 1953 (Hebrew) (Nevo website, see 

pages 18-24). 
37 Order regarding Abandoned Property (Private Property) (No. 58) (Hebrew). 

https://www.nevo.co.il/law_word/Law80/LEKET-%D7%A1%D7%92.pdf
https://www.aka.idf.il/SIP_STORAGE/FILES/0/60630.pdf
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property should not be changed and no change altering the nature of the property can 

be made. 

For decades, the supervisor of abandoned property did not interfere with the 

management of jointly owned plots where some of the owners are absent from the 

Occupied Territories. Ahead of the implementation of the “Amona plan”, the military 

commander issued a special and unusual order stipulating that the supervisor is 

authorized to initiate forced dissolution of partnership in jointly owned plots belonging 

to the village of Silwad unilaterally and without judicial review. The order mandates 

the supervisor may take possession of a certain part of these plots for an initial period 

of two years, use an expedited procedure to change the site’s zoning to residential and 

use it to house the Amona settlers.38  

As aforesaid, in the Ziada High Court case, Yesh Din impugned the military order, 

and the court accepted the petition by majority vote, halting the state’s plans due to the 

disproportionate violation of the landowners’ rights. However, the reasoning provided 

for the judgment stated that the supervisor of abandoned property does have the power 

to implement compulsory dissolutions of partnership in privately owned Palestinian 

plots where some of the owners are temporarily absent from the West Bank. 

Firstly, the justices held that the Order regarding Abandoned Property grants the 

supervisor all the rights of the owner of the abandoned property, including the right to 

dissolve the partnership. This finding was based on section 4(b) of the order which 

states as follows: 

Any right vested in the owner or holder of abandoned property 

passes ipso facto to the supervisor upon disposition of the 

abandoned property; The hand of the supervisor is like the hand 

of the owner of the abandoned property.39  

The justices added that a similar conclusion could have also been reached by way of 

elimination, since the Order regarding Abandoned Property limits the power of the 

supervisor to exercise some of the rights transferred to him, for instance, with respect 

                                                           
38 Order regarding Approval of Construction and Permit Exemption for Temporary Residential Sites of 

Regional Importance (Temporary Order) (Judea and Samaria) (No. 1777), 5777-2016 (Hebrew); Order 

regarding Approval of Construction and Permit Exemption for Temporary Residential Sites of 

Regional Importance (Temporary Order) (Amendment No. 1) (No. 1779), 5777-2016 (Hebrew). 
39 Order regarding Abandoned Property (Private Property) (No. 58) (Hebrew). 

http://www.law.idf.il/SIP_STORAGE/files/0/1840.pdf
http://www.law.idf.il/SIP_STORAGE/files/0/1840.pdf
http://www.law.idf.il/SIP_STORAGE/files/1/1851.pdf
http://www.law.idf.il/SIP_STORAGE/files/1/1851.pdf
http://www.law.idf.il/SIP_STORAGE/files/1/1851.pdf
https://www.aka.idf.il/SIP_STORAGE/FILES/0/60630.pdf
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to the sale of abandoned property, but did not mention in the context of said limitations 

dissolution of partnership.40  

The court also held that the supervisor of abandoned property owed a fiduciary duty 

to the land owners, consisting of the obligation to safeguard the properties and the 

fruits yielded by them for the benefit of their absentee owners until their return. 

however, the supervisor is not obligated to use the properties in a manner conforming 

with their desires. The justices noted that “Indeed, it is difficult to dispute the fact that 

the main motive for the move toward taking possession did not pertain to the best 

interests of the absentee owners, but rather to the best interests of the Amona 

residents”, and that “the best interests of the absentee owners was not the state’s ‘top 

priority’ when drafting the plan”. However, they were not convinced that “the best 

interests of the settlers, which were indeed considered by the supervisor, was 

inconsistent with the interests of absentee landowners in safeguarding their lands”. 41 

Accordingly, given the state’s declaration that it would collect monies for the use of 

the property and deposit them in a trust fund for the benefit of the owners of lands 

which were declared abandoned, the High Court justices determined that the 

supervisor had fulfilled his duty of care with respect to the abandoned property and 

added that the court did not interfere when “one party did not enrich itself at another’s 

expense”.42  

*** 

In the petition for a further hearing Yesh Din argued that the Ziada judgment 

acknowledging the power of the supervisor of abandoned property to implement 

compulsory dissolution of partnership in privately owned Palestinian land, constituted 

a new finding that undermines explicit legal provisions – both under domestic law in 

the West Bank and international law from which the powers of the military commander 

are derived – which may have grave implications for the human rights of the protected 

Palestinian residents in the Occupied Territories. 

 

                                                           
40 Judgment Reasoning, paragraph 37. 
41 Ibid., paragraph 60.  
42 Ibid., paragraph 62. 
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As the court pointed out in its judgment as well, the supervisor of abandoned property 

effectively serves as a temporary trustee of the property, and the Order regarding 

Abandoned Property instructs the supervisor to safeguard the property for its owners 

until their return to the West Bank. The order does not revoke the ownership in the 

property but merely grants the supervisor the right of temporary possession thereof 

pending the owners’ return.43  

While it is true that the supervisor of abandoned property cannot consult with absentee 

owners on how a property should be used, given their absence. However, a dissolution 

of partnership not only fails to safeguard the property but also actively undermines the 

interest of safeguarding the property since it permanently alters its nature, value, size, 

proprietary registration, the ability to benefit from it and other features.44 

Yesh Din further argued that compulsory dissolution of partnership in privately owned 

Palestinian land by the Israeli military commander is a departure from the policy 

commonly applied by Israel for four decades and an act of bad faith towards both the 

landowners residing in the West Bank and those who are absent from it. Yesh Din 

stated this conduct was motivated by extraneous considerations driven by the desire of 

the Amona settlers to remain near the unauthorized outpost they had built, with utter 

disregard for the landowners’ needs and other needs in the area.45 

The new finding made by the Supreme Court regarding compulsory dissolution of 

partnership also undermines international humanitarian law, Articles 43 and 46 of The 

Hague Regulations mentioned above, and additional legal provisions. The 

commentary on international humanitarian law recognizes the power of the occupying 

force to manage the properties of persons who are absent from the occupied territory. 

This, however, must be carried out while safeguarding the nature of the property and 

its proprietary status pending the absentee’s return, and subject to the prohibition on 

performing irreversible acts in the property. In addition, and as already mentioned 

above, The Hague Regulations obligate the military commander, whose presence in 

the territory is temporary in nature, to respect and safeguard the private property of 

protected persons.46 

                                                           
43 Order regarding Abandoned Property (Private Property) (No. 58) (Hebrew). 
44 Petition for a further hearing, paragraphs 152-162. 
45 Ibid., paragraph 52.  
46 Ibid., paragraph 53.  

https://www.aka.idf.il/SIP_STORAGE/FILES/0/60630.pdf
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The implications of the new finding made in Ziada regarding the property rights of 

the protected Palestinian residents may be destructive and extensive, since if realized, 

it would grant the military commander the power to force dissolutions of partnership 

in thousands of plots jointly owned by Palestinians, some of whom are absent from the 

West Bank for a variety of reasons. As such, privately owned Palestinian lands may 

be “temporarily” transferred to the possession of Israeli settlers, effecting a unilateral 

and irreversible change in the state of the lands, the alignment of property rights and 

even in the land registry of the West Bank. 

It should be noted that the above Ziada finding, regarding which the petition for a 

further hearing was filed, does not constitute a binding precedent or a new ruling, but 

rather remarks made as “obiter dictum” by the court. As held by President Hayut in 

her decision, these remarks may be subject to judicial scrutiny in the future, given the 

finding that they present a new development and raise a difficulty in terms of 

international law.  
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Conclusion 

If implemented in practice, the findings made by the Supreme Court in the reasoning 

for the Ziada judgment will change the legal reality in the West Bank. Ostensibly, 

these findings could, for the first time, allow the military commander to expropriate 

land privately owned by protected Palestinian residents, dramatically infringing on 

their property rights on the grounds of public necessity, when, in fact, this necessity is 

exclusively the perceived need of the Israeli settlers in the West Bank. As such, the 

judgment recognized the power of the military commander and kept the deliberation 

on its exercise to considerations of proportionality and reasonableness only. 

It is clear that the military-security need cited by the state is not the basis for the plan 

it offered. If this were the case, the military commander could have issued a military 

seizure order, which enables infringements on private property for military needs. 

Moreover, the attorney general’s attempt to rely on Ziada in the matter of the 

unauthorized outpost of Harasha cites no military need whatsoever, effectively voiding 

the argument on which the court relied in the judgment and using only the bottom line 

of the judgment’s reasoning for his needs. 

In addition, the new holding may enable the military to force dissolutions of 

partnership in privately owned Palestinian lands that are partly owned by persons 

temporarily absent from the West Bank, permanently altering the proprietary status of 

their assets, in contravention of the military commander’s obligations as a trustee, as 

reflected in international humanitarian law.  

We are hopeful that, the decision of the president of the Supreme Court, who held that 

the new findings contained in the reasoning in the Ziada judgment are “obiter 

dictums” only and do not have “the force of a precedent for the future”, will put an end 

to Israel’s plans to use these findings to further encroach on the property rights of 

protected Palestinian residents in a manner exclusively serving the interests of the 

Israeli settlement enterprise in the West Bank. 
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