
 

 

 

19 November 2018 

 

To: UN Independent Commission of Inquiry on the 2018 protests in the OPT   

Re: Position Paper submitted by Yesh Din - Volunteers for Human Rights 

1. Yesh Din is a human rights organization consisting of both volunteers and a professional 

staff. We work to protect the human rights of Palestinians living in the West Bank under 

Israeli military occupation. We document cases in which Israel fails to fulfill its obligation 

under international law to protect Palestinians and assert public and legal pressure on 

state authorities to provide this protection.  

2. Ever since its establishment thirteen years ago, Yesh Din has been active on two major 

plains, providing legal aid and representation to Palestinian residents of the West Bank 

whose rights have been violated by Israeli civilians or members of Israel’s security forces 

and using the expansive number of individual cases stored within Yesh Din's database to 

identify systemic human rights violations and patterns of deficiencies in addressing 

them.  

3. This document consists of two sections: The first section focuses on the open-fire 

regulations followed by Israeli snipers stationed at the Israel-Gaza border during the 

March of Return protests and the legal basis for them, as presented by the Israeli army 

in the High Court of Justice. The second section presents Yesh Din’s data on the 

prosecution of soldiers suspected of harming Palestinians and their property in the West 

Bank and the Gaza Strip with the aim of providing a wider context regarding how the 

military justice system operates and functions.  
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Section A:  

 

The open fire regulations followed by Israeli snipers stationed at the Gaza-
Israel border during the March of Return protests and the legal basis for 
them as presented by the Israeli army to the High Court of Justice 

 

The High Court Petitions 

4. On April 15, 2018 four Israeli human rights organizations (Yesh Din, The Association for 

Civil Rights in Israel, Gisha and HaMoked: Center for the Defence of the Individual) filed 

a petition challenging the open-fire regulations used at the Gaza-Israel border, as 

understood by the organizations, (HCJ 3003/18, hereinafter: Yesh Din petition). Several 

days thereafter, on April 23, 2018, two other organizations (Adalah and Al-Mezan) filed 

another petition impugning the open-fire regulations (HCJ 3250/18). 

5. On April 30, 2018, the High Court held an urgent hearing in both petitions.  

6. The two petitions had been filed in light of the very high number of fatalities and injuries 

during the protests held up to the date of filing and the massive use of potentially lethal 

force by IDF soldiers. 

7. The open-fire regulations themselves are classified, and therefore, the petitioners in 

these petitions were not in possession of an official copy thereof or any official 

information regarding their content. However, in the Yesh Din petition, arguments 

related to the content of the regulations were made based on conclusions drawn from 

official statements by government spokespeople, military generals and leading figures 

in Israel’s security establishments during press interviews and on social media. These 

statements, which acted partly as a public announcement regarding the force that had 

been and would be used against the protestors and partly as a warning to Gaza residents 

who were considering joining the protests, related to situations in which potentially 

lethal force would be permitted. The petitioners in the Yesh Din petition argued that 

these statements lead to the conclusion that the regulations permit the use of 

potentially lethal force in circumstances that do not comply with the provisions of 

international and Israeli law.  
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8. The argument put forward in the Yesh Din petition was that the legal paradigm 

governing the actions of the Israeli forces vis-a-vis demonstrators on the Gaza border is 

rooted mainly in international human rights law and that the two main conditions set 

forth in this branch of law for legal use of potentially lethal force are that: Force is used 

for the purpose of addressing and averting a threat of death or grave injury (and no other 

threat, such as a threat to property), and that the threat to be averted must be 

imminent. 

9. The Yesh Din petition also argued that these conditions constitute customary law, as 

expressed in the Havana Rules (Basic Principles on the Use of Force and Firearms by Law 

Enforcement Officials of 7 September 1990). 

10. The petition, therefore, focused on two scenarios in which snipers were permitted to 

use potentially lethal force, as concluded by the petitioners from the aforementioned 

public statements.  

A. Firing at “key instigators” or “key rioters”, and  

B. firing at protestors who come within a certain distance of the fence on the Gaza side. 

11. The petitioners argued that receiving permission to fire at key rioters and protestors 

who had crossed the security zone near the Gaza side of the fence absolved the soldiers 

of the requisite condition of imminent, real threat of death or injury.  

 

Links to filings in HCJ 3003/18 

• Petition filed on April 15, 2018:https://s3-eu-west-1.amazonaws.com/files.yesh-

din.org/Gaza+Fire+Regulations+Petition/Gaza+open-fire+regulations+petition.pdf 

[Hebrew] 

• State response to the petition dated April 29, 2018: https://s3-eu-west-

1.amazonaws.com/files.yesh-

din.org/Gaza+Fire+Regulations+Petition/State+response+Gaza+petition.pdf [Hebrew] 

• Supplementary submissions filed by the petitioners on May 1, 2018: 

https://law.acri.org.il/he/wp-content/uploads/2018/05/bagatz-3003-18-Gaza-shooting-

otrim-0518.pdf[Hebrew] 

https://s3-eu-west-1.amazonaws.com/files.yesh-din.org/Gaza+Fire+Regulations+Petition/Gaza+open-fire+regulations+petition.pdf
https://s3-eu-west-1.amazonaws.com/files.yesh-din.org/Gaza+Fire+Regulations+Petition/Gaza+open-fire+regulations+petition.pdf
https://s3-eu-west-1.amazonaws.com/files.yesh-din.org/Gaza+Fire+Regulations+Petition/State+response+Gaza+petition.pdf
https://s3-eu-west-1.amazonaws.com/files.yesh-din.org/Gaza+Fire+Regulations+Petition/State+response+Gaza+petition.pdf
https://s3-eu-west-1.amazonaws.com/files.yesh-din.org/Gaza+Fire+Regulations+Petition/State+response+Gaza+petition.pdf
https://law.acri.org.il/he/wp-content/uploads/2018/05/bagatz-3003-18-Gaza-shooting-otrim-0518.pdf
https://law.acri.org.il/he/wp-content/uploads/2018/05/bagatz-3003-18-Gaza-shooting-otrim-0518.pdf
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• State response to supplementary submissions filed on May 6, 2018: 

https://law.acri.org.il/he/wp-content/uploads/2018/05/bagatz-3003-18-Gaza-shooting-

meshivim1-2-0518.pdf [Hebrew] 

• Petitioners’ response dated May 8, 2018: https://law.acri.org.il/he/wp-

content/uploads/2018/05/bagatz-3003-18-Gaza-shooting-otrim-0518b.pdf [Hebrew] 

•  Judgement, issued May 25, 2018:https://s3-eu-west-1.amazonaws.com/files.yesh-

din.org/Gaza+Fire+Regulations+Petition/Gaza+open+fire+regulations+Judgment.pdf 

[Hebrew] 

 

The Petitioners’ position in the Yesh Din petition, as expressed in HCJ 3003/18 in detail: 

12. Use of force by states, any use of force, is possible under the conditions set forth by one 

of two systems provided for in international law. The law of armed conflict paradigm 

sets the boundaries on use of force during armed conflict, consequently allowing wider 

use of lethal force. International human rights law, the second system, which includes 

laws governing use of force by law enforcement agencies, allows the use of potentially 

lethal force only when facing a clear and imminent threat of death or injury. 

13. The petitioners in the Yesh Din petition argued that even if the protests included civil 

disorder, or even riots, they still cannot be classified as actions of hostilities or armed 

conflict. The protestors are unarmed civilians. Therefore, despite the fact that violent 

incidents did take place, such as stone throwing, tire burning, attempts to sabotage the 

fence and several Molotov cocktail throwing incidents, the protests still remain civilian 

in character and come under the rules pertaining to law enforcement rather than armed 

conflict.  

14. For this reason, the petitioners claimed, use of force to disperse protests once they 

disturb public order is an issue that is governed by international human rights law, in the 

laws pertaining to use of force by law enforcement officials. The guiding principles for 

the laws pertaining to use of force by law enforcement officials have attained the status 

of customary law and include basic principles such as the obligation to use force 

gradually, the obligation to use non-lethal weapons to disperse assemblies and refrain 

https://law.acri.org.il/he/wp-content/uploads/2018/05/bagatz-3003-18-Gaza-shooting-meshivim1-2-0518.pdf
https://law.acri.org.il/he/wp-content/uploads/2018/05/bagatz-3003-18-Gaza-shooting-meshivim1-2-0518.pdf
https://law.acri.org.il/he/wp-content/uploads/2018/05/bagatz-3003-18-Gaza-shooting-otrim-0518b.pdf
https://law.acri.org.il/he/wp-content/uploads/2018/05/bagatz-3003-18-Gaza-shooting-otrim-0518b.pdf
https://s3-eu-west-1.amazonaws.com/files.yesh-din.org/Gaza+Fire+Regulations+Petition/Gaza+open+fire+regulations+Judgment.pdf
https://s3-eu-west-1.amazonaws.com/files.yesh-din.org/Gaza+Fire+Regulations+Petition/Gaza+open+fire+regulations+Judgment.pdf
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from using firearms; the condition that firearms may be used only in the face of an 

imminent grave threat of death or injury and more. 

15. These principles have been codified in the Basic Principles on the Use of Force and 

Firearms by Law Enforcement Officials Adopted by the Eighth United Nations Congress 

on the Prevention of Crime and the Treatment of Offenders, Havana, Cuba, 27 August 

to 7 September 1990 (Provision No. 4). As stated, these are declarative rules that reflect 

customary international law derived directly from international human rights law.  

16. In light of the above and given the petitioners’ contention that IDF soldiers have been 

directed to use potentially lethal force against persons described as “key instigators”, 

“key rioters” or even protestors who come within a certain distance of the fence 

including cases in which there is no clear and imminent threat of death or injury, the 

open fire regulations breach international law and are unlawful. 

The respondents’ position  

17. In their response to the petition, the respondents (the Chief of Staff and the Military 

Advocate General) denied that the open fire regulations instruct IDF soldiers to use 

potentially lethal force against protestors who approach the perimeter fence, but did 

confirm that if there was a “imminent and substantive” threat to the lives of soldiers or 

Israeli civilians and “if the use of [non-lethal] weapons has failed to remove the threat 

posed by the violent civil disturbance, the regulations permit precise shots aimed at the 

legs of a key rioter or key instigator in order to remove the threat posed by the violent 

civil disturbance” (paragraph 44 of the state’s response dated April 29, 2018, emphasis 

in original). 

18. On the factual plain, the state argued that the protests were not spontaneous but rather 

violent public disturbances orchestrated by Hamas, which has been officially declared a 

terrorist organization and engages in hostilities with Israel. The state argued Hamas was 

endeavoring to secure military advantages from breaches in the fence and insert 

terrorists into Israeli territory. The state claimed the public disturbances that took place 

as part of the protests, in which many of the participants were members of Hamas, 

produced situations in which the lives and bodily integrity of members of Israeli security 

forces and civilians was, in fact, threatened.  
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19. On the legal plain, the respondents offered an unprecedented legal thesis: The state 

agreed that the legal framework that applies to the incidents was, in fact, the law 

enforcement paradigm, but, it maintained, not in its iteration under international human 

rights law but rather as law enforcement norms applicable during armed conflict, which, 

according to the respondents, constitute a subfield of the laws of war. In other words, 

the military argued that there is a legal field that is a hybrid of the two known paradigms, 

or, in their words “the law enforcement under the laws of war paradigm” (ibid, 

paragraph 31). 

20. The military argued that the conditions for use of force under the ‘law enforcement 

under the laws of war paradigm’ are different from those set in law enforcement laws 

under human rights law. 

A. One of these differences is, allegedly, that while “ordinary” law enforcement 

standards allow use of potentially lethal force only against the person who poses a 

threat to life or bodily integrity, according to law enforcement standards under the 

laws of war, “such a threat may be posed by an individual or by a mass of people” 

(ibid, paragraph 33, emphasis added).  

The far reaching implication of this purported divergence is that, according to the 

petitioners, lethal force may be used against individuals who do not pose a threat 

personally but who are part of a collective that poses a threat. 

B. Another difference is that while under “ordinary” law enforcement laws the threat 

must be immediate, under the new paradigm, the respondents claim, potentially 

lethal force may be used in certain circumstances “in order to remove the threat 

before it materializes, even if the threat itself has not yet become immediate” (ibid, 

ibid). 

This difference also has far reaching ramifications as it means potentially lethal force 

can be used, under certain conditions, against individuals who do not pose an 

immediate threat, ergo, in cases in which the threat is speculative. 

21. In conclusion, the state argued that the IDF’s use of force against Gaza protestors does 

not come under the law enforcement paradigm entrenched in international human 

rights law, but a different law enforcement paradigm, which they claim is rooted in the 
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laws of war. This purported subfield of the laws of war allows use of potentially lethal 

force against a person when - 1. the threat the use of force is intended to avert is not 

posed by that particular individual but by the mass of people of which he is part, and 2. 

before the threat becomes immediate.  

 

Assessment of the state’s legal position 

22. Yesh Din’s position is that the alleged law enforcement under the laws of war paradigm 

simply does not exist. For lack of a better word, to our understanding, this is a 

fabrication, plain and simple. 

23. Yesh Din also maintains that the conditions for use of force derived from this purported 

branch of law (law enforcement under the laws of war) produce an inherent risk of 

severe violations of the right to life and bodily integrity and that they have lead and will 

continue to lead to loss of life and severe injuries in circumstances that do not meet the 

accepted exceptions allowing legal breaches of these rights. 

24. The state did cite several sources purported to be authorities for the existence of a 

branch of law enforcement under the laws of war. A review of the sources cited by 

counsel for the state reveals that not one of them serves as an authority that expressly 

defines a new paradigm in international law and not one of them serves as a treaty 

source of international law, let alone a customary source. The state relied mainly on the 

“paradigm document”, a summary of a meeting of ICRC experts held in 2013 and a 

summary of a meeting of academic experts organized by the ICRC in 2012. In referencing 

these documents, the state attempted to imply that the ICRC accepts that the distinction 

between hostilities, which are governed by the laws of war, and the law enforcement 

paradigm governed by human rights law is not as sharp or as binary as the petitioners 

purport.  

25. In truth, however, the unequivocal position of the ICRC appears in another document it 

published, which, unlike the documents cited by the state, is not merely a summary of 

an expert meeting but an official position. In this document, the ICRC expressly states 

that violent protests in a situation of armed conflict are to be handled according to the 

law enforcement paradigm which is governed by human rights law: 
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The law enforcement paradigm may be described as rules mainly 

derived from international human rights law, and more specifically 

from the prohibition of arbitrary deprivation of life which regulates the 

use of force by State authorities to maintain or restore public security, 

law and order. (p. 33) 

[I]f a civilian demonstration against the authorities in a situation of 

armed conflict were to turn violent, a resort to force in response to 

this would be governed by law enforcement rules. (p. 36) 

International Humanitarian Law and the Challenges of Contemporary Armed Conflicts 

(ICRC, Geneva, October 2015) 

The document is available here: https://www.icrc.org/en/download/file/15061/32ic-

report-on-ihl-and-challenges-of-armed-conflicts.pdf   

26. Not only that, but this ICRC report also explicitly states that the paradigm document 

cited by the state does not reflect the ICRC’s position (see bottom of page 34). 

 

The High Court Ruling  

27. While the High Court did dismiss the petitions seeking the military be instructed to 

amend the open fire regulations, the military’s position was adopted by only one of the 

three justices on the panel, Deputy President Justice Hanan Melcer, who wrote: “Given 

all the above, it appears that the use of potentially lethal force for the sake of dispersing 

a mass protest that poses a clear and immediate threat of death or bodily harm is 

permitted in principle, subject to proving an imperative necessity and subject to 

proportionality" (paragraph 46 of Justice Melcer’s judgment).  

28. President Esther Hayut and Justice Neal Hendel joined the deputy president in dismissing 

the petitions, but left the question of whether firing at a “key instigator” or “key rioter” 

meets the standards of international law open, holding such matters can only be clarified 

retrospectively as part of future inquiries. Justice Hayut wrote: “Indeed, in the 

circumstances that have emerged in the matter at hand, I believe that any claims 

pertaining to harm done to persons belonging to the category of key rioters or key 

https://www.icrc.org/en/download/file/15061/32ic-report-on-ihl-and-challenges-of-armed-conflicts.pdf
https://www.icrc.org/en/download/file/15061/32ic-report-on-ihl-and-challenges-of-armed-conflicts.pdf
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instigators should be clarified as part of current and future retrospective operational and 

other inquiries regarding the implementation of the regulations, which I shall discuss 

below,” (Paragraph 13 of her judgdment). 

29. At the same time, Justice Hayut made the following important remark: “The second 

category of ‘key rioter’ or ‘key instigator’ referred to in the open fire regulations is not 

anchored in international law as per the sources presented to the bench by the 

respondents. This remark is made with due caution given the fact that we were not able 

to inspect the relevant intelligence information ex parte and receive explanations and 

clarifications as to its features” (paragraph 12 of her judgment, emphasis added). 

30.  Thus, effectively, while the practice of using potentially lethal force under the 

unsubstantiated paradigm of law enforcement under the laws of armed conflict did not 

gain the approval of the panel majority, it was not struck down either. With the majority 

opinion leaving the question open for further discussion, the state may continue to 

pursue actions under this paradigm. 

 

Section B 

Yesh Din data on the prosecution of soldiers suspected of harming 
Palestinians in the West Bank and Gaza Strip 

 

31. Most of the information presented in this document is based on data provided by the 

Israeli army to Yesh Din following requests for information, as well as on multi-year 

monitoring of this data. These figures concern treatment of Israeli soldiers' offenses 

against Palestinians in 2016 (Which was received by Yesh Din only in October 2017. A 

request for information regarding data for 2017 has not yet been answered). 

Information on indictments is also based upon actual copies of the indictments and 

rulings, which were delivered to Yesh Din. Additional information in this document is 

based on Yesh Din's ongoing work representing Palestinians harmed by Israeli soldiers. 

For full data and detailed information we recommend reading the  full datasheet 

published in March 2018, as well as the report Alleged Investigation published in 2011. 

https://www.yesh-din.org/en/march-2018-data-sheet-law-enforcement-against-idf-soldiers-suspected-of-harming-palestinians-2016-summary/
https://www.yesh-din.org/en/alleged-investigation-the-failure-of-investigations-into-offenses-committed-by-idf-soldiers-against-palestinians/
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32. Yesh Din’s monitoring over the years, carried out through legal work on hundreds of 

investigation files processed by the military law enforcement system along with 

information received from the IDF Spokesperson, together with analysis of how this 

system functions has led us to the conclusion that the military law enforcement system 

fails to meet its obligations to protect Palestinians from offenses committed by Israeli 

soldiers and commanders and that Israeli soldiers effectively enjoy near complete 

impunity from prosecution for harm caused to Palestinians or their property. 

 

Features of complaints regarding offenses committed by soldiers against 

Palestinians 

33. In 2016, the Military Advocate for Operational Affairs (the department within the 

Military Advocate General’s Corps [MAGC] charged inter alia with handling offenses 

involving soldiers who harmed Palestinians or their property in the West Bank and the 

Gaza Strip) received 302 complaints or reports concerning suspected soldiers’ offenses 

against Palestinians or their property.  

34. Of these, 282 concerned suspected offenses committed in the West Bank and 20 in the 

Gaza Strip.  

35. About 40% of the complaints concerned suspected shooting offenses; 34% concerned 

violence; about 24% related to property offenses (half of them theft) and 2% related to 

other offenses. 

302 complaints concerning soldiers' harm to Palestinians and their Property in 2016 

 

36. The complaints were submitted to the MAGC by various parties including from within 

the military or the Israel Police, as well as human rights organizations and private lawyers 
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who help crime victims file complaints (in this document we use the term “complaints” 

rather than “reports”, the term used by the MAGC).  

37. It is important to remember that the number of complaints received by the MAGC does 

not reflect the number of cases in which soldiers acted in a manner that raises suspicion 

of a criminal offense against Palestinians, but only the number of cases in which crime 

victims or other parties reported such harm. 

The examination of complaints and the decision whether to open an investigation or close 

the file: 79% of the files were closed without a criminal investigation 

38. Unlike complaints submitted to the police following offenses by civilians, a complaint 

filed with the MAGC regarding the offense of a soldier does not necessarily lead to the 

opening of an investigation. The MAGC has an obligation to order the immediate 

opening of a criminal investigation under specific circumstances, e.g. in cases of 

suspected looting, abuse, and illegal use of a weapon in the event of injury to a person, 

threat or intentional risk to a person, as well as other offenses specified in the relevant 

General Staff order. In addition, according to the investigation policy that is supposed to 

guide the military law enforcement system since 2011, in every incident of death of a 

Palestinian as a result of the activity of soldiers in the West Bank, the MAGC must order 

an immediate opening of a criminal investigation, except in cases where the killing took 

place during activities of a “real combat nature.”  

39. In other instances, the MAGC is authorized to order the closure of the complaint file 

without further inquiry and without conducting a criminal investigation (for example, in 

cases where the MAGC determines that the preliminary report did not raise suspicion of 

a criminal offense), or to conduct a preliminary factual inquiry, at the end of which a 

decision will be made as to whether to open a criminal investigation or close the case 

without opening such an investigation. 

40.  In 2016, the MAGC ordered the immediate opening of a criminal investigation in only 

10% of the complaints received (29 cases). In 220 cases (73% of complaints), the MAGC 

ordered a preliminary factual inquiry before deciding whether to close the case or to 

order a criminal investigation. In 53 other cases (approximately 17% of the complaints 

in that year), most of which were cases of violence, the MAGC ordered the closure of 
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the complaint file without conducting a preliminary inquiry and without opening a 

criminal investigation. 

41. Of all the complaints regarding soldiers' offenses against Palestinians and their 

property that were transferred filed to the MAGC in 2016 and for which the MAGC 

reached a decision, only 21% led to the opening of a criminal investigation. (46 of 220 

complaints). In the remaining cases (174 cases, 79%), the MAGC decided to close the 

file without ordering a criminal investigation 

 

220 complaints concerning harm to Palestinians and their 

property in 2016 for which a decision was reached 

 

 

 

 

MPCID investigations: sharp drop compared to previous years 

42. In 2016, a total of 78 investigations were opened by the Military Police Criminal 

Investigations Division (MPCID) in suspected offenses committed by soldiers' against 

Palestinians or their property (46 investigations into complaints from 2016 and 32 

investigations following complaints filed in previous years). This figure reflects a 

significant decrease in the number of investigations opened by MPCID when compared 

to the number of investigations it opened in previous years (Between 2013 and 2015, 

the MPCID opened an average of 205 such investigations annually). 

43.  About 29.5% of the investigations involved shooting, 44.9% involved violence, and 

24.3% concerned property offenses, mostly suspected theft or looting. 

Investigation outcomes: negligible indictment rate 

44. Between 2011 and 2016, only 3.4% (32 out of 948) of the investigation files opened by 

the MPCID regarding soldiers’ offenses against Palestinians or their property led to 

indictments.  

    

                           
         

    

46 complaints led to 
the opening MPCID 
investigation 

 

174 complaints closed without an of an MPCID 

investigation 
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45. The low indictment rate is particularly notable in light of the aforementioned policy, 

according to which the MAGC first screens the cases in which it decides to open a 

criminal investigation, and therefore many of the complaints do not lead to the opening 

of an investigation at all.  

46. The rate of indictment in complaints filed in 2016 is negligible at only 1.6% (as of March 

2017).  

47. In these circumstances, given that it is often relatively easy for the army to locate 

perpetrators involved in incidents at a determined time and place (as compared with 

police searches for suspects), and in light of the critical analysis of Yesh Din and other 

organizations regarding the military law enforcement system, the low annual rate of 

indictments can be said to reflect a systemic trend of non-exhaustive investigations 

and a systemic tendency to grant immunity to offenders. 

 

 

 

 

Indictments in Palestinian deaths as a result of Israeli soldiers’ actions 

48. From September 2000 until the end of 2016, only 18 investigation files concerning 

deaths of Palestinians as a result of the actions of Israeli soldiers led to the filing of 
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indictments (including the Elor Azaria case). As part of these indictments, 25 soldiers 

were charged with offenses concerning the deaths of 20 Palestinians in the West Bank. 

However, only eight soldiers were convicted of offenses related to the act which 

caused the death – two were convicted of manslaughter, four of negligent 

manslaughter, and two were convicted of negligence. Twelve soldiers were convicted of 

various offenses not directly related to the fatality itself, two soldiers were acquitted of 

the charges against them, and in one case the indictment was withdrawn. 

Failure to implement the military’s ‘investigation policy’ regarding killings of Palestinians in the 

West Bank 

49. The formal military investigation policy states that when a Palestinian is killed as a result 

of a soldier’s actions in the West Bank, the MPCID must immediately open a criminal 

investigation into the circumstances of the incident, except in cases where the operation 

was of a real combat nature. In accordance with this policy, in cases in which the killing 

of Palestinians is defined as having taken place during operations of “a real combat 

nature,” a preliminary factual inquiry into the circumstances of the incident will be 

carried out, on the basis of which a decision will be made as to whether to open a 

criminal investigation. Although the Israeli military law enforcement system has not 

defined exactly what events of “a real combat nature,” are, it is possible to determine 

that this category does not include events taking place in the framework of law 

enforcement activity, such as events defined by the Israeli army as “disturbances of the 

peace” or “riots at checkpoints,” which the army has itself determined are not events of 

a real combat nature. 

50. A comparison between the number of Palestinians killed by Israeli soldiers in the West 

Bank in 2015 and 2016 and the number of investigations opened in these years shows 

that the MAGC adopted a very expansive definition of “a real combat nature,” and in 

light of this definition ordered an immediate investigation for only a minority of the 

killings of Palestinians by soldiers in the West Bank. 

51. In 2016, the MAGC ordered the immediate opening of a criminal investigation, without 

waiting for a preliminary factual inquiry into the circumstances of the incident, in only 

10 complaints regarding harm to Palestinians following shootings by soldiers. Yesh Din 

does not know how many of these complaints dealt with cases of a fatal shooting. 
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However, this figure indicates that in 2016 at least 79% of the incidents in which 

Palestinians were killed in the West Bank by soldiers’ gunfire were determined by the 

MAGC to have occurred under circumstances of “a real combat nature.” In at most 21% 

of these incidents, the MAGC determined that the incident did not take place in 

circumstances of “a real combat nature.” 

52. The trend in 2015 was similar: no more than one third of the cases in which Palestinians 

were killed by soldiers in the West Bank led to an immediate investigation (21 

investigations out of 63 incidents in which Palestinians were killed). It follows that in at 

least 66% of the cases in which Palestinians were killed in 2015, the MAGC determined 

that these were incidents that took place amid activities of “a real combat nature.” The 

figure for the number of investigations opened in that year also includes investigations 

opened after a preliminary factual inquiry and may include investigations opened 

following complaints filed in 2014. It is therefore reasonable to assume that the 

percentage of fatal incidents in 2015 that the MAGC determined had occurred as part of 

activities of “a real combat nature” was even higher. 

53. These figures probably indicate that the MAGC classifies most killing incidents which 

happen in the context of attempts by individuals to attack soldiers, police officers, or 

civilians (e.g. stabbing, running over with a vehicle, or other types of injury) as incidents 

of “a real combat nature.” Yesh Din's position - as expressed in a petition it filed in 

December 2017, demanding an investigation into the death of Samah Abdallah who was 

killed by Israeli soldiers’ gunfire in November 2015 - is that such incidents are “civil 

incidents, governed by the normative framework of law enforcement and not of 

hostilities,” in light of international law and following the interpretation of the Turkel 

Commission1, as well as in accordance with the investigation policy that has formally 

guided the Israeli army since 2011. The petition further argues that the MAG's position, 

                                                 

1  Following the incidents surrounding the flotilla that set sail toward Gaza in May of 2010, former Supreme Court Justice 

Ya’akov Turkel was appointed to head a public committee tasked with investigating the incidents as well as the military’s 

mechanisms for examining and investigating complaints and claims of violations of the laws of war under international 

law. The Turkel Commission Report, submitted to the Israeli government in February 2013, found that “there are 

grounds for amending the  examination and investigation mechanisms and that in several areas there are grounds for 

changing the accepted policy.” The commission further found that “certain accepted practices – that are appropriate in 

themselves – should be enshrined in express written guidelines that are made publicly available.” The commission framed 

these desired changes into 18 recommendations addressed to various agencies: The IDF, the Israel Police, the Israel Prison 

Service, the Israel Security Agency and the Ministry of Justice. 
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as it emerges from the data presented here, undermines “the distinction between 

events requiring a response from law enforcement forces, such as disturbances of the 

peace, grave as they may be, and ‘real combat’ events, significantly diminishes the 

importance of the policy change that was announced in 2011, and clearly deviates from 

the principles of international law.”2  

54. Underlying the formal investigation policy that has guided the Israeli military law 

enforcement system since 2011 is the assertion that most of the operational activity in 

the West Bank does not constitute activity of “a real combat nature” and that in such a 

situation any killing of a Palestinian justifies opening a criminal investigation on suspicion 

that an offense has been committed, excluding exceptional circumstances. Such an 

investigation may lead to the conclusion that the soldiers acted in accordance with the 

law or violated it (yet data indicates that the vast majority of cases result in the closing 

of the investigation file without indictment), but the immediate opening of an 

investigation expresses the recognition of the military law enforcement system that the 

killing of Palestinians by soldiers is not part of the acceptable aspects of military activity 

in the occupied West Bank.  

55. Nevertheless, the findings presented here show that the ambiguity of the concept of 

activities of “a real combat nature” actually serves the military law enforcement 

system in a way that robs the investigation policy of its substance and contributes to 

the normalization of the killing of Palestinians as a result of the actions of Israeli 

soldiers in the West Bank. 

                                                 

2 HCJ 10167/17, Abd al-Muamen Abdallah v. the Attorney General et al., Petition for Order Nisi, December 28, 2017, 

p. 25 [Hebrew]. Soldiers fired live rounds at 18-year-old Smah Abdallah as she was riding in a car with her family in the 

area Huwarah in November 2015. According to a media report, while the family was passing through the area, a Palestinian 

tried to stab civilians who were standing at a transport station and was shot by soldiers. Abdallah succumbed to her wounds 

about three weeks after she was shot. Following the incident, her father filed a complaint at the Huwarah district 

coordination office. Only about a year later, in December 2016, did the Military Advocate for Operational Matters inform 

Yesh Din that the MAG decided that there was no basis for opening a criminal investigation into the incident, among other 

things because his examination revealed that the circumstances were "of a clear operational nature." Yesh Din appealed 

the decision to the Attorney General and when no response was received, petitioned the High Court of Justice a year later 

on behalf of the girl's father, demanding that it order an investigation and issue a declarative order stating that the incident 

in which Abdallah was killed was not an event of "a real combat nature" as defined in the army's investigation policy. On 

February 15, 2018, more than two years after the incident, the Chief Military Prosecutor informed Yesh Din that the MAG 

had decided to order the opening of a criminal investigation into the case "in light of arguments brought in the appeal to 

the Attorney General and in the framework of the petition you filed with the HCJ." Letter of Chief Military Prosecutor to 

Yesh Din, Death of Samah Abd al-Muamen Ahmad Abdallah - Update on the opening of an investigation, February 

15, 2018. 
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Use of operational debriefings in the preliminary factual inquiry of shooting cases 

56. In 2013, at the time of the publication of the Turkel Commission’s second report, the 

Israeli army carried out the following policy for deciding whether to open a criminal 

investigation following a complaint: In every case where the MAGC did not order an 

immediate investigation, the parties involved in the process would wait for the 

operational debriefing of the incident. After receiving it, the debriefing would be used 

to determine whether the case raised suspicion of criminal activity and whether a 

criminal investigation should be opened. The Turkel Commission recommended 

changing this practice and establishing a separate mechanism for carrying out the 

preliminary factual inquiry meant to substantiate the decision whether to open a 

criminal investigation or to close the complaint file. The commission added that this 

recommendation does not prevent the MAGC from reviewing the operational 

debriefing, provided that this review does not lead to a deviation from the 

recommended timeframe for deciding on the complaint.  

57. The recommendation was based, in part, on the recognition that operational debriefings 

are not designed for examining suspected criminal activity, but rather as a tool for 

drawing operational conclusions and improving the performance of military units. 

Additionally, the recommendation was based on the critique that noted, among other 

things, that use of the operational debriefing may delay the decision to initiate a criminal 

investigation and thereby harm it. Other critiques of the use of the operational 

debriefing presented to the Turkel Commission included the claim that the debriefing 

itself is tainted by a conflict of interest, because it is carried out by commanders in the 

chain of command of the relevant unit, and the claim that the operational debriefing 

may damage future investigations as it may facilitate the coordination of testimonies. 

Subsequently, the authors of the Ciechanover report3 also recommended the 

                                                 

3  In January 2014, a year after the Turkel Commission published it report, the Government of Israel decided to appoint a 

team to review and implement its recommendations. The team took twenty months to complete its work and publish its 

recommendations on how to implement the Turkel Commission recommendations. The Ciechanover Commission report 

was submitted to PM Binyamin Netanyahu in August 2015 and made available to the public in late September 2015. 
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establishment of a mechanism that would be responsible for conducting a preliminary 

factual inquiry, separate from the operational debriefing. 

58. Information Yesh Din has received regarding the use of operational debriefings as part 

of the preliminary factual inquiry process regarding complaints filed with the MAGC in 

2016 shows that the MAGC continues to use information from the operational 

debriefing as part of the inquiry process  

59. In 2016, in 61% of cases in which the MAGC ordered a preliminary inquiry to decide 

whether to open a criminal investigation, it requested information from the operational 

debriefing as part of the inquiry (135 out of 220 complaints). 

60. Most of the cases in which the preliminary inquiry used the contents of the operational 

debriefing were shooting cases. In the vast majority of cases dealing with shooting 

incidents in which a preliminary inquiry took place (or is taking place), the MAGC 

requested information from the operational debriefing. The MAGC decided to conduct 

a preliminary inquiry regarding 108 complaints concerning shooting incidents in 2016. 

In 97 of these complaints (89%), the MAGC used information from the operational 

debriefing of the incident. 

61. This data shows that despite the recommendation of the Turkel Commission to conduct 

preliminary factual inquiries in order to determine whether to open a criminal 

investigation separate from the operational debriefing, the MAGC continues to use the 

operational debriefing systematically as part of its preliminary factual inquiry of 

complaints concerning shooting incidents.  Based on the information given to Yesh Din, 

it is not possible to determine whether other means were used in the preliminary inquiry 

aside from the operational debriefing, or whether the operational debriefing constitutes 

the central means for determining the fate of the complaints, contrary to the Turkel 

recommendations. In any case, the mere use of the operational debriefing - which is 

not intended to determine criminal liability and is not an appropriate tool for 

                                                 

In July 2016, the Security Cabinet (The Ministerial Committee on National Security) adopted the recommendations made 

by the Ciechanover Commission. 
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examining such questions - may delay and harm the investigation, even in those few 

cases in which a decision is ultimately made to conduct an investigation. 

Protracted processing of complaints and investigations  

62. Yesh Din assists Palestinians harmed by Israeli soldiers in filing complaints with the 

MAGC if they so wish. Following the filing of the complaint by Yesh Din, the 

organization’s legal team monitors its processing until a decision is made as to whether 

to open an investigation, and if one is opened, until the file is closed or, in a very small 

minority of cases, until an indictment is filed. In appropriate cases, Yesh Din’s legal team 

files appeals to challenge decisions not to open an investigation or to close an 

investigation without filing an indictment. 

63. Providing legal aid to Palestinian crime victims enables Yesh Din to collect data regarding 

the length of the processing of their complaints and the length of investigations that are 

sometimes opened following these complaints. It is important to note that Yesh Din’s 

data does not constitute a representative sample of cases handled by the MAGC, but it 

can be used to obtain some indication of how the MAGC and MPCID handle complaints 

by Palestinians. 

64. The data presented below relates to complaints filed by Yesh Din with the Legal Service 

for Operational Matters between the years 2014 and 2017. All complaints were 

submitted after the publication of the Turkel Commission report (in the summer of 

2013), which included clear recommendations regarding the duration of processing 

complaints as well as the duration of investigations. Some of the complaints were 

submitted prior to the publication of the Ciechanover Commission’s recommendations 

(summer 2015) and before their adoption by the Israeli Security Cabinet (summer 2016). 

Nevertheless, the Ciechanover recommendations will be used here in order to examine 

the work of the MAGC in these years compared to the standard set by the state in 

cooperation with the MAGC. 

65.  The method according to which a complaint does not lead to an immediate investigation 

inevitably delays the investigation of complaints regarding suspected offenses by 

soldiers against Palestinians or their property, and thus harms the effectiveness of such 

investigations. In addition, over the years, Yesh Din and other organizations have 

pointed out that the constant delays and the slow conduct of the Israeli military law 
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enforcement system in processing complaints have impaired the quality of 

investigations and have actually reduced the chances that soldiers suspected of 

offenses will be prosecuted. This violation is particularly grave in view of the fact that 

the Military Justice Act states that an indictment cannot be filed against a soldier 

suspected of committing an offense if more than 180 days have elapsed since the date 

on which the soldier was discharged from military service, or a year in cases of more 

grievous offenses. The Attorney General has the authority to order the filing of an 

indictment even in cases where the Military Justice Act no longer applies to an accused, 

but in practice this authority is reserved only for very rare cases. 

Processing complaints: duration of the decision to open a criminal investigation or to 

dismiss the complaint without an investigation 

66. One of the conditions for effective investigation, according to international law, is 

promptness. The MAGC’s decision whether to open a criminal investigation into a 

complaint against soldiers who harmed Palestinians is only a preliminary stage in the 

process of handling such complaints, and it is critical that this preliminary stage is 

completed quickly. Even when the decision is reached relatively promptly, this stage of 

the process inherently undermines the quality and effectiveness of the investigation 

since the passage of time affects the ability to collect and preserve evidence 

67. Given this principle, the Turkel Commission recommended to institute a time frame of a 

“few weeks” for the MAG to decide whether to open an investigation following a 

complaint. The Ciechanover Commission recommended that the MAGC make a decision 

on complaints within 14 weeks from the date of their receipt, and added that in 

exceptional cases this period could be extended by a maximum of 14 weeks with the 

MAG’S approval.  

68. A review of the time taken to process complaints filed with Yesh Din’s help between 

2014 and 2017 shows that the decision whether to open a criminal investigation or 

close the file without opening one took, on average, more than 25 weeks from the 

time the complaint was filed: s An average of 11 weeks from the filing of the complaint 

in cases in which it was decided to open an investigation and 45 weeks in cases in 

which it was decided not to open an investigation. 

Investigating offenses of soldiers who harmed Palestinians: duration of file processing 
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69. The Turkel Commission recommended to set a maximum length of time for the 

investigation, as well as for the stage in which the MAGC decides whether to close the 

investigation file or take legal or disciplinary action. The Ciechanover Commission 

recommended that the length of the investigation into a case involving allegations of 

violations of rules of international law should be limited to nine months and added that 

this period could be extended up to a year under certain conditions. The Commission 

also recommended that the timeframe for a prosecutor’s decision regarding the 

investigation file should be limited to nine months, with the exception of files classified 

as complex (e.g., deaths and serious injuries) in which the duration of the decision will 

be limited to one year. 

70. Yesh Din’s data indicates that in the few investigations into the killings of Palestinians - 

which were and still are being monitored by Yesh Din - the Israeli military law 

enforcement system has barely adhered to the timeframe set in the Ciechanover 

recommendations, which limited the duration of handling complex investigation files 

to one year and nine months (two years under certain conditions). Moreover, there 

are cases whose handling exceeds the recommended timeframe. 

71.  In cases of violent offenses (including beatings and cases of shooting injuries) and 

looting, the duration of the handling of the investigation files is shorter and lasts about 

one year on average. However, it is important to remember that in these cases it often 

takes the MAGC longer to decide whether to open an investigation, thus the overall 

duration of the handling of the case may reach years. 
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