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discrimination on the grounds of age within 

a partnership and this edition’s Question 
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of the admission of a new partner.
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Leading Medical Partnerships solicitor welcomes clarity 
on legality of fixed retirement age within partnerships

Harrison Clark Rickerbys’ partnership law expert, 

Robert Capper, has welcomed the clarification 

that the case of Leslie Seldon (“Seldon”) v Clarkson 

Wright and Jakes has provided in relation to 

the inclusion of a mandatory retirement age 

within a partnership agreement, and whether 

such clauses are considered discriminatory.

Robert commented, “This ruling affirms that a fixed 

retirement age within a partnership agreement 

is acceptable where the partners and the 

business have legitimate commercial reasons 

to stipulate a mandatory retirement age.”

Background

Seldon was a solicitor and partner in the Kent 

based law firm, Clarkson Wright and Jakes 

(“CWJ”). In 2007 Seldon issued a claim citing 

discrimination on the grounds of age against 

his firm.  Seldon was forced to retire at the 

age of 65 under the partnership deed.

The Employment Equality (Repeal of Retirement 

Age Provisions) Regulations 2011 abolished 

the concept of a mandatory retirement age 

for employees, however the regulations do 

not apply to partners.  Therefore until now, 

there has been much confusion concerning 

this issue, as the courts have failed to provide 

any clarity relating to mandatory retirement 

ages stipulated in partnership agreements.  

Seldon’s case progressed through to the Court of 

Appeal in 2010 where he was unsuccessful in a 

claim based on discrimination on the grounds of 

age.  He was then granted another right to appeal 

and the case was heard in the Supreme Court, 

the highest domestic court in the UK, in 2012.

The Supreme Court held that Seldon’s firm 

did have some valid reasons for stipulating 

a mandatory retirement age for partners. 

However, whilst finding in favour of CWJ, it 

referred the case back to the Employment 

Tribunal to consider whether forcing partners to 

retire after their 65th birthday was appropriate 

and necessary in all circumstances.

4 | Spot on for Medical Partnerships Newsletter



Certainty for businesses – having a mandatory 

retirement age is not discriminatory

On 28th May the Tribunal found in favour of CWJ, 

stating that the retirement age was justified. The 

Tribunal held that the mandatory retirement age 

referred to in the partnership deed reflected 

the expectations of the partners and associates 

within the firm, ensured succession for junior 

staff and fulfilled the needs of the business.

The Tribunal also observed that in this particular 

case, all of the partners had consented 

to the mandatory retirement age of 65 by 

signing the agreement and that at the time of 

Seldon’s retirement from the firm, the default 

retirement age of 65 was still in force.

No room for complacency – choosing 

the correct age can be tricky

Unfortunately despite this high profile case 

finally coming to a conclusion, the Tribunal has 

been quick to state that this ruling will not be 

a precedent for all businesses.  Each business 

must assess its operational needs and whether 

it is reasonable and fair to set a mandatory 

retirement age. In its judgment the tribunal ruled 

“While the position might have been different 

if the [date of retirement] had been after the 

abolition of the default retirement age... the 

tribunal is satisfied that the mandatory retirement 

age is appropriate and reasonably necessary.”

“It is clear that whilst not prohibited, care has to 

be given when choosing a retirement age within 

a partnership,” Robert stated. “The Tribunal’s 

comments still leave open the question of whether 

65, 70 or any other age would be justifiable. It is of 

fundamental importance when considering setting 

up a partnership, or modifying your agreement, 

that you seek appropriate legal advice.” 

However, Robert also added, “If your partnership 

has properly considered a mandatory retirement 

age, and has policies and records to show how 

such a choice was made, your partnership should 

be in good stead in light of this judgment.”

Robert Capper is head of the Commercial 

Department at Harrison Clark Rickerbys and 

leads the Medical Partnerships team. He is 

recognised for his work across the country 

in the latest edition of Chambers & Partners 

(Medical Partnerships) for bringing “a wealth 

of experience in partnership law.”

To contact Robert regarding any aspect of  

your partnership formation, constitution  

(including age related issues), or if you 

have a general partnership query call 

+44 (0)1905 744 814, +44 (0)7909 970 323 

or email: rcapper@hcrlaw.com. 
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Property Issues for Medical Partnerships

As with any commercial business, one of the 

most important aspects of a successful medical 

partnership is the premises from which the 

partnership operates. GPs and other medical 

practitioners require the comfort of knowing that 

they are secure in the premises they operate 

from, without the risk that they can be ordered 

to vacate and have to find new premises. They 

also need to be able to operate the medical 

practice free from any undue restrictions. 

Of course, the best way for a medical partnership 

to achieve this is by purchasing the freehold title 

to their premises. Many partnerships have done 

this (with or without the help of third party finance, 

secured on the premises). Some, however, occupy 

their practice premises as tenants of a commercial 

lease granted by an unconnected landlord. 

Where this is the case, the lease will set out what 

the medical partnership can or cannot do at 

the premises. So, for example, there may be 

restrictions in the lease on carrying out alterations 

at the premises, or such alterations may only 

be permitted with the landlord’s consent. This, 

of course, will affect a partnership’s ability to 

adapt the premises in response to changes in the 

way medical partnerships deliver services, or to 

extend the premises if the partnership is growing. 

A commercial lease may also prevent a 

partnership from granting underleases of parts 

of the premises. Such a restriction in a lease 

would prevent a GP surgery, for example, from 

granting an underlease to a pharmacy, which 

is of course a common arrangement in GP 

surgeries. It may also affect a partnership’s ability 

to allow third party healthcare providers (such as 
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chiropodists, physiotherapists or chiropractors) 

from using the surgery premises to deliver their 

services, which may inadvertently affect the way 

in which the partnership wishes to operate.

Another potential difficulty with a commercial 

lease of a medical partnership property is 

that the partnership (as tenant) will usually be 

under an obligation in the lease to keep the 

property in “good and substantial repair and 

condition.” This would, for example, mean that 

the partnership would be responsible for carrying 

out any maintenance of the property (such 

as roof repairs or replacing broken windows 

and doors) as its own cost, even though the 

partnership does not “own” the property. 

There is then the question of the lease of the 

premises coming to an end. Will the partnership 

be entitled to a new lease in those circumstances 

and, if so, on what terms? This will depend on 

whether the partnership has security of tenure 

(an automatic right to a new lease), or whether 

the original lease excluded this right. What if 

the partnership wishes to move to different 

premises which are more suitable or available 

on more competitive terms midway though the 

lease term? Can the lease be terminated or 

surrendered early or is the partnership tied in? 

These questions highlight that it is clearly very 

important that partnerships take appropriate 

legal advice before committing to purchase 

or to take a lease of practice premises. For 

further information, or for an initial confidential 

consultation on a no-obligation basis, please 

contact Kevin Joynes on +44 (0)1905 744896 or 

+44 (0)7854 702262 or email kjoynes@hcrlaw.com. 
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Question and Answer

Q) I am currently a partner in practice with one 

other partner in a small town. We operate on 

a very basic partnership agreement that only 

really deals with the sharing of profits and losses, 

as well as brief provisions relating to holiday 

entitlements. A major housing development has 

just been earmarked less than a mile away from 

the practice and although we see the potentially 

great opportunity it will bring to our practice, we 

feel that the two of us alone as partners will not 

be able to manage the practice efficiently once 

we open registrations to the new development. 

We are therefore looking to bring one or two 

more partners on board. Our only reservation in 

doing this is that we have worked well together 

in the past and are concerned that “new blood” 

in the partnership of our practice may disrupt 

our working relationship. What can we do?

A) There are several options that are available 

when selecting a new partner for your practice. 

The first option, which is the most simple in terms 

of admitting a new partner, is the creation of a 

“Deed of Adherence”. This will, in practice, ensure 

that the new partner(s) sign up to the current 

terms of the partnership agreement and will 

determine their capital investment and the new 

shares of profits and costs post-admittance. The 

major downside to this is that if the agreement 

does not adequately address major partnership 

issues in its original version, it is likely to be more 

than inadequate in connection with admitting 

further partners.  In addition, even though the 

working relationship with your existing partner 

works well, this may not be the case with a new 

partner.  Therefore, it is always advisable to 

consider the ‘worst case scenario’ when looking 

at the provisions which should be included within 

a new partnership agreement.  Unfortunately 

many practices take the easier option (i.e. a 

deed of adherence) which can often lead 

to the most detrimental and costly results.

The second option is to re-write your partnership 

agreement, to supersede the current agreement in 

place. This will obviously cost more and may take 

longer to produce, but it will almost certainly be 

worth the investment. Not only can you ensure that 

a more comprehensive agreement is produced 

(dealing with important issues that may have not 

been considered when producing your original 

partnership agreement), you can also tailor the 

agreement to make provision for different classes 

of partner, for example some partners may retain 
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managerial responsibilities which provide certain 

benefits.  Other partners may have obligations 

which are only placed upon those certain 

partners.  The clear advantage of this option is 

that it brings your partnership agreement up to 

date (and in line with any recent changes in law). 

It also ensures that your agreement fully caters 

for the admission of new partners, the retirement 

or expulsion of partners, holiday entitlement, 

sharing of property, profits and losses and other 

partner benefits such as use of a car etc.

Other options that may be worth considering 

include recruiting a partner as an employee 

initially, with a view to promoting the 

employee to a partner in time.  The other 

option is to retain GPs as employees, 

however this may not be a satisfactory 

option in the long term to those ambitious 

GPs who wish to progress to partner level.

Choosing the option for your partnership will 

ultimately be down to any discussions you 

have with your current partner, but it is always 

important to seek detailed legal advice on 

the implications of modifying the structure of 

your partnership.  Relying on generic advice 

obtained via the internet or from friends or 

colleagues carries a high level of risk and 

should be avoided in all circumstances as 

each business will face different challenges.

If you are considering amending your partnership 

agreement or admitting a new partner, please get 

in touch with Robert Capper or Tricia MacKenzie.

 

Checklist
• Ensure new partners are bound 

to a Partnership Deed.

• Update your Partnership Deed as the 

structure of the partnership changes.

• Be wary of admitting a new 

partner with whom you have no 

prior working relationship.
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How to take advantage of public procurement opportunities

We are now firmly in the age of Clinical 

Commissioning Groups (CCGs). CCGs are 

responsible for £65 billion of the £95 billion NHS 

commissioning budget and ensure the provision 

of health services within their area. A major part of 

the CCGs’ role will be selecting single providers or 

groups of providers to provide these services. This 

selection will be through tenders carried out under 

the auspices of public procurement regulations.

There will be many opportunities for 

organisations within the profit and not-for-

profit sectors to take part in these tendering 

exercises, and it is important for all such 

organisations to understand what is involved 

and how to maximise the opportunity.

When carrying out a tender under the 

procurement regulations, the CCG will be 

likely to use either the ‘Open Procedure’ 

or the ‘Restricted Procedure’.

The Open Procedure is the most straightforward 

form of procurement. It enables any organisation 

to register an interest, receive the relevant 

documentation and submit a tender. The 

documentation provided by the CCG should 

set out clearly what services are being procured 

and the terms and conditions on which they 

should be provided. No negotiation on these 

terms is permitted, and bidders can choose 

whether or not they wish to partake.

The Restricted Procedure is similar to the Open 

Procedure, but with the introduction of an initial 

selection stage, which is designed to ensure that 

only those organisations that meet the specified 

criteria are invited to take part. This selection 

takes place by way of a Pre-Qualification 

Questionnaire which is mainly intended to check 

on an organisation’s financial stability and 

experience, but which can also cover areas 

such as environmental, equal opportunities 

and health and safety considerations.

There are two other procedures, the ‘Competitive 

Dialogue Procedure’ and the ‘Negotiated 

Procedure’, but these are unlikely to be used in the 

majority of CCG procurement exercises. 

We have set out below some tips to help 

make you improve your chances of taking 

advantage of the current landscape:

1. Identify the right opportunities

• Carry out your research – make sure the 

project is one that is right for you and 

that you stand a chance of winning.

• As parts of the documentation, the CCG 

have to provide the evaluation criteria 

and the relevant weightings – i.e. you can 

see how bids will be marked and what 

the CCG has attached importance to.

2.  Be objective – don’t chase the win!

• Be realistic about the contract – if you 

can’t live with the terms, don’t bid.

• Be careful when pricing your bid – you have 

to make it work. If you are submitting a 

fixed price; (a) how long is it fixed for, (b) is 

there an indexation mechanism, (c) what 

if materials/other costs rise, and (d) what if 

there is a change in legal requirements? 

3. Learn from your experiences

• You have a right to information both 

throughout the process and afterwards. 

If you are unsuccessful this will include 

a right to find out your scores and the 

winning bidder’s scores, as well as an 

explanation of why you were not chosen.

• Don’t forget you have a right to 

challenge the decision if the process 

has not been carried out properly.

4.  Understand the importance of reputation

• Healthcare procurement is a small 

world – don’t develop a bad 

reputation for inefficiency, hard-ball 

tactics or poor performance.

• Reputations work both ways – does 

the procuring CCG have a good 

name and a good track record?
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Looking to the future, it is likely there will be a 

number of changes to the regulations governing 

procurement. Some will make the general 

process more straightforward and some, 

particularly in this sector, may actually limit 

some of the current exemptions which apply to 

healthcare services. Whatever happens though, 

this is a massive growth area which offers a 

real opportunity for medical partnerships.

If you have any questions on procurement,  

please contact Matthew Wolton on 

+44 (0)1242 246 492 or mwolton@hcrlaw.com.
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