
Welcome to the Winter edition of 
Harrison Clark Rickerbys’ Spot On for 
Health & Social Care newsletter. 

In this issue: 

•  The playing of DVD’s / Videos in Care Homes

•  Employment Update – Zero hours contracts

•  Health and Safety Update

•  GCPA Conference review

•  Inquest – Elderly Care Home Resident

•  Charities Propose Changes to 

Care and Support Bill

EDITION 2 - WINTER 2013

Spot On
 For Health and 

Social Care



The playing of DVD’s/
Videos in Care Homes

By law, pre-recorded video 

cassettes and DVDs (“Videos”) 

which are available to purchase 

or hire throughout the United 

Kingdom are intended for 

personal, home use, only. Anyone 

wishing to show the work in any 

other place must have a licence 

that specifically authorises the 

public performance of that work.

These rules are detailed 

in the Copyright Design 

and Patents Act 1988.

Any institution, organisation, 

company or individual wishing to 

engage in non-home showings 

of Videos should be aware of 

the Act’s provisions governing 

the showing of Videos, which 

are highlighted below. The 

Act grants to the copyright 

owner the exclusive right, 

among others, “to perform the 

copyrighted work in public”.

The rental or purchase of a 

Video does not carry with it 

the right “to perform, show 

or play the work in public”.

Videos may be shown without 

a licence in the home to a 

normal circle of family and its 

social acquaintances because 

such showings are not “public.” 

Any performance outside a 

“domestic and private context” is 

considered a public performance. 

Other showings of Videos are 

illegal unless they have been 

authorised by licence. Even 

“performances in ‘semi-public’ 

places such as clubs, lodges, 

factories, and summer camps 

are ‘public performances’ 

subject to copyright control.” 

Institutions, organisations, 

companies or individuals wishing 

to engage in non-home showings 

of Videos must secure licences to 

do so regardless of whether an 

admission or other fee is charged.

Care Homes fall into that category 

of institution that requires a 

licence for the playing of Videos 

in communal areas. The need for 

a licence includes circumstances 

where films are shown to:

•  create a welcoming 

environment in a common 

or waiting area 

•  provide an amenity for guests, 

residents, passengers or patients 

Two of the most prevalent 

companies in this field are 

Filmbank Distributors Limited 

(Filmbank) and The Motion 

Picture Licensing Company Ltd 

(MPLC). They provide permission 

to screen films in public from 

major Hollywood studios (and 

independent producers).

The licence needed depends 

on the film to be screened and 

the market sector your business 

operates in. You should check 

carefully with the licence provider 

to ensure you get the right 

licence for your specific needs. 

The Public Video Screening 

Licence (PVSL) is an annual 

licence which runs from 1st May 

to 30th April, entitling holders 

to screen unlimited films from  

participating studios throughout 

the year for one low annual fee 

to a non-paying audience.

PVSL is ideal for premises where 

films screenings will happen on 

a regular basis. It allows holders 

to screen legitimately acquired 

films from participating studios 

as long as they are shown free 

of charge to a specific licensed 

group within the licensed premises 

and are not supported by external 

advertising or promotion.

The wide variety of organisations 

that hold a PVSL include: 

educational establishments 

(schools, colleges etc.), nurseries, 

after school clubs and youth 

centres, pubs and bars, retail 

outlets, holiday resorts, care 

homes and hospitals as well as 

community and transport groups.

An annual licence fee is 

payable, but this varies 

depending on the type of 

licence you apply for. ‘Umbrella’ 

licences can be obtained for 

as little as £90 per annum.

If the film you want to show is not 

available through one of these 

companies, permission from the 

individual distributor is required.

Whilst the risk of prosecution 

may be low, nonetheless, if you 

show copyright DVDs, Blu-Ray 

or videos publicly without being 

licensed, you are infringing 

copyright and risk prosecution. 

Penalties can be up to £5000.

For more information please 

contact Heath Thomas, Partner, 

on +44 (0)1905 744812 or email 

hthomas@hcrlaw.com. 



Health and Safety Update

Mother Redcaps Care Home Ltd, a private care home in Merseyside, has been prosecuted 

and ordered to pay £40,000 in fines and costs by Liverpool Crown Court.  The company failed 

to comply with an Improvement Notice requiring it to assess the risk of legionella bacteria to 

control the risk of elderly residents catching a very dangerous form of pneumonia.

The notice required the care 

home to carry out a suitable and 

sufficient risk assessment. It was 

served in November 2011 and 

the company was then given 

two extensions to the allotted 

deadline in order to comply 

with the notice. The company 

had failed to carry out the risk 

assessment by May 2012. 

Any water system can be a source 

for legionella bacteria growth. 

There is a reasonably foreseeable 

legionella risk if a water system:

•  Has a water temperature 

between 20–45 °C 

•  Creates and/or spreads 

breathable droplets, e.g. 

aerosol created by a cooling 

tower, or water outlets 

•  Stores and/or re-circulates water 

•  Contains a source of food for 

the organism, e.g. presence 

of sludge, scale or fouling 

Fifty residents and nursing-home 

employees would have been 

exposed to the risk of contracting 

Legionnaires’ disease if the 

bacteria had been present at 

Mother Redcaps’ Care Home. 

Employers, or persons in control 

of premises, are responsible 

for health and safety and 

must ensure that appropriate 

precautions are in place to 

reduce the risk of exposure to 

legionella. Organisations are 

advised to ensure that they:

• Identify and assess sources of risk

•  Appropriately manage 

any risks identified

• Prevent or control any risks

• Retain appropriate records 

•  Undertake any other duties/ 

obligations such as reporting 

incidents of legionellosis 

The consequences of a legionella 

outbreak are significant. The 

risk to health is substantial and 

any enforcement action which 

follows an investigation can be 

costly and extremely damaging 

to an organisation’s reputation.

Harrison Clark Rickerbys’ have 

extensive expertise in health 

and safety matters and have 

regularly advised clients facing 

investigations and prosecutions 

in the healthcare sector. The 

team also have experience 

of investigations in relation 

to exposure to legionella.

James Lowe, Senior Associate, 

is recognised as a notable 

practitioner in Chambers  

and Partners (UK Wide) Health  

and Safety entries and can  

be contacted on  

+44 (0)1905 746485 or 

jlowe@hcrlaw.com. 

5 things you 
may not know 
about employing 
someone on a zero 
hours contract:

Zero hours contracts are storming 

the press and have formed 

the subject of much debate. 

The Office of National Statistics 

estimates that there are 200,000 

staff on zero hours contracts but 

this has been considered an 

underestimate and will no doubt 

form part of the review into the use 

of zero hours contracts recently 

announced by the Government. 

In social care zero hours contracts 

are so frequently used this has 

undoubtedly raised concern.  

However, you can rest assured 

these types of contracts are not 

unlawful.  The criticism in the press 

is the use of zero hours contracts 

on such a wide scale, not the 

legality of such contracts.

Below we discuss 5 facts 

for employers to note:

1. What is a zero hours contract?

It is a contract where the 

Employer does not guarantee 

to provide workers with work 

and only pays the workers for 

the work actually carried out. 

Some contracts assume that the 

workers are available for work 

if and when required, whereas 

others can be used to describe 

an arrangement whereby the 

workers are free to accept or 

refuse work when offered. This 

is an important distinction and 

it is important that Employers 

clearly identify the arrangement 

agreed in the contract.

2. Employee or Worker?

A zero hours contract can give 

rise to both a simple arrangement 

for paying a causal worker or one 

of a full employment relationship. 

It is important that Employers 

know the difference as someone 

with an employee status would 

be entitled to all the standard 

employment rights, whereas a 

worker would be entitled to more 

limited rights. Contracts should 

be properly drafted to reflect 

the parties’ true intentions. In a 

dispute a Tribunal will consider 

what actually happens in practice 

which could challenge the 

employee or worker status. 

3. Hours of Work:

Workers are still entitled to basic 

employment rights. Therefore, 

should a working day exceed 6 

hours then a zero hours worker 

will be entitled to a minimum 

of a 20 minute break, and 

will need to sign an opt out 

agreement (from the working time 

regulations) should their hours 

exceed the 48 hour week limit. 

4. Holidays:

Zero hours workers still accrue 

holiday! Part time workers are 

entitled to a pro-rated amount of 

holiday pay, much the same as a 

full time worker would be entitled 

to the statutory minimum of 5.6 

weeks per year. How to calculate 

holiday will need to be adjusted 

depending on the numbers of 

hours or shift patterns that a worker 

works. This can involve a complex 

calculation as the number of 

hours worked can be uncertain. 

5. No Presumption of Continuity:

Rather than issuing a new contract 

every time work is offered and 

accepted, these contracts are 

typically drafted so that the terms 

apply to each assignment but 

do not preserve the continuity 

of employment in-between 

the gaps of work carried out. 

However, this is not always the 

case and the contract needs 

to be clear on this point. 

Should you have any queries 

regarding zero hours contracts 

please do not hesitate to 

contact Rachel Roberts, Senior 

Associate, on +44 (0)1242 246455 

or rroberts@hcrlaw.com.

ZERO HOURS



Inquest – Elderly 
Care Home Resident

Harrison Clark Rickerbys 

represented the registered 

provider, manager and staff of 

a care home in Cheltenham in 

connection with the inquest into 

the death of an elderly resident.  

Joel Stennett had been found 

by a carer on the floor of the 

toilet.  An ambulance was 

called and he was taken 

straight to hospital. A few days 

later, when visited by a family 

member, he alleged that he 

had fallen because the carer 

had assaulted him. The carer 

was immediately suspended 

pending the outcome of a 

police investigation which, 

after four months, found no 

evidence of any assault.

The suspension was immediately 

lifted and the carer returned 

to work.  After a further four 

months he went absent without 

any explanation.  His letter of 

resignation was received by 

the home some six weeks later. 

It transpired that the carer had 

felt that he had been subject 

to an unnecessary level of 

supervision on his reinstatement 

and he had decided to return 

to his country of origin to seek 

alternative employment there.

The post mortem report showed 

Joel’s death to be due entirely 

to natural causes and not 

to have been contributed 

to by any form of assault. 

The coroner’s officer wrote 

on a number of occasions 

to the carer at his overseas 

address notifying him of the 

inquest and asking him to 

confirm that he would attend 

to evidence in person.  No 

response was received.

On the morning of the inquest 

the carer arrived unannounced 

in the company of his wife.  

The family immediately 

sought an adjournment in 

order to enable them to 

instruct a barrister to cross 

examine the carer.

We submitted that this 

would not be appropriate 

bearing in mind the clear 

conclusions reached by the 

pathologist to the effect that 

the death was due to natural 

causes.  Nevertheless, the 

coroner was sympathetic to 

the family’s views and she 

agreed to an adjournment.

At the resumed inquest some 

six weeks later, the family were 

represented by a barrister 

whose line of questioning 

the carer was clearly aimed 

at alleging that the carer 

had assaulted Joel and 

was therefore in some way 

responsible for his death.

The coroner put a stop to 

this line of questioning as it 

is never the purpose of an 

inquest to point blame, but 

simply to determine who 

died, where, when and 

how this came about. 

On the basis of the pathologist’s 

report, and having heard 

the evidence of the carer, 

the coroner expressly found 

that as a matter of fact Mr 

Stennett had fallen in the 

toilet accidentally. The police 

had investigated and found 

no evidence on which to 

charge the carer with any 

offence. The home had also 

investigated and found no 

reason to do anything other 

than to fully reinstate the carer.

The carer’s account of what 

happened, supported in 

many respects by another 

carer who was there at the 

time, was perfectly clear.

There was further evidence 

to show that on admission to 

hospital Joel was confused to 

the extent that he scored only 

5 out 10 on the mini-mental 

test.  He had sustained previous 

falls and was a proud man who 

perhaps simply did not want 

to admit to his family that he 

had simply fallen off the toilet.

The coroner gave a narrative 

verdict as, in her view, the 

proper verdict lay somewhere 

between natural causes and 

accidental death.  She held 

that “he suffered a fall maybe 3 

weeks prior to death….and this 

added to his overall frailty but 

did not contribute to his death.”

It took no less than 14 months 

from the date of death until 

the final inquest at which the 

carer, and indeed the home, 

was finally exonerated of all 

blame for Joel’s death.

For more information please 

contact Derek Jones, Partner, 

on +44 (0)1242 246422 or 

email djones@hcrlaw.com. 
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Report on GCPA Annual Conference – Another Successful Year

On 26th September 2013, 158 

delegates descended upon 

Kingsholm for the annual 

GCPA Conference.

There was a packed agenda 

which began with an introduction 

from Gloucester Media on 

their work with Gloucester 

Care Providers Association in 

promoting and reporting on 

care throughout the County.

The day saw speeches from local 

and national representatives and 

the morning’s events started with 

a speech from Dr Helen Miller 

about the work of the clinical 

commissioning group.   Dr Miller’s 

speech was closely followed by Dr 

Bob Hodges who spoke to us about 

the role of enhanced GP services 

within care homes.  This initiative 

has been useful in preventing 

admissions to hospitals and Dr 

Hodges’ enthusiasm was felt by all.

The headline sponsors, Barclays, 

then took the stage and Paul Birley 

gave a very useful overview of 

the current economic climate.  His 

optimism was warmly received by 

the conference room who are not 

surprised to hear that we had been 

through one of the worst recessions 

in modern economic history.

Our very own Phillipa Bruce-

Kerr gave an interesting and 

informative overview on powers 

of attorney, deputyships and 

advanced decisions.  This 

complicated area is difficult 

for care providers to navigate 

and Phillipa was able to provide 

some useful information in an 

easy to understand format

Following on from this, we all took 

the opportunity to lunch in the 

Cathedral View at the Rugby 

Club and have a look at the 

many stands on display.   There 

were a record number of stand 

holders this year with 32 stands 

in total.  All the delegates took 

the opportunity to browse and 

network and meet with all of the 

sponsors of the association who 

have been so supportive and 

involved throughout the year.

The afternoon began with a 

rousing speech from Martin Green 

of the English Community Care 

Association.    Martin took the 

opportunity to talk to us about the 

exciting merger between ECCA 

and Care England which will see 

the formation of the National Care 

Association in January.     Martin 

gave us a national view of the 

sector and spoke passionately 

about the need for change 

and increase in funding for the 

sector which so desperately 

needs investment at this time.

Martin’s speech was followed 

by one from Sheila Scott who 

also spoke of her enthusiasm for 

the merger and of the need for 

greater investment in care in the 

coming year.  She recognised 

that the political situation was 

currently difficult with the coalition 

government but that the “change 

agenda” was now a priority.

The day closed with a good 

presentation on what dementia 

care looked like and of course 

the customary raffle.   

Jo Goode, the Chair of the GCPA 

commented, “We are delighted 

to have seen so many delegates 

at this year’s event which saw 

both local and national speakers 

attending to present to members 

on care issues affecting the 

sector” and the feedback from 

the members was positive and 

enthusiastic with comments 

such as “excellent day”, “very 

informative speakers” and “a 

large selection of stand holders 

make for a most interesting day”.

We look forward to the coming 

year which looks as if it could 

be most interesting times!

For further information contact 

Louise Crook, Partner, on 

+44 (0)1242 246484 or email 

lcrook@hcrlaw.com. 
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Charities Propose Changes to Care and Support Bill

Public attention has focussed 

on the finance aspects of the 

draft Care and Support Bill 

being considered by Parliament. 

These deal with when and 

how much people will need 

to contribute towards care 

fees in future. However, the 

Bill has far wider implications 

in terms of care and support 

as it includes provisions about 

who is responsible for providing 

care and support and how.

One aspect has caused charities 

including Action on Elder Abuse, 

Age UK and Mencap to voice 

concerns. They are concerned 

that as drafted the legislation 

would not prevent another 

Winterbourne View situation arising. 

Winterbourne View was the home 

(near Bristol) for vulnerable adults 

where an undercover Panorama 

investigation revealed horrifying 

verbal, mental and physical abuse 

of residents by staff. Winterbourne 

View has since closed.

The three charities highlight the 

lack of a legal duty on care 

providers to inform a local authority 

if abuse is suspected; the lack 

of a criminal offence in relation 

to abuse of vulnerable adults 

that have mental capacity; the 

lack of sanction against care 

home owners or agencies that 

preside over a culture of abuse 

and neglect and the lack of 

power to enter and investigate 

where local authorities believe 

a vulnerable adult is being 

abused in their own home.

They have suggested the 

bill should include:

•  a duty on all care providers to 

report a suspicion of abuse 

•  a right for local authorities to 

conduct a confidential interview 

with a vulnerable adult where 

abuse or neglect is suspected 

•  the introduction of an offence 

of Corporate Neglect as 

a sanction for care home 

or agency managers 

•  extending the offence of 

ill-treatment or neglect to 

protect vulnerable adults 

who have mental capacity 

There has been no official 

response to the proposals yet.

For more information on this article 

please contact Phillipa Bruce-Kerr, 

Partner, on +44 (0)1242 246430 

or email pbkerr@hcrlaw.com. 
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