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Welcome to Spot On for Medical Partnerships

This quarter’s issue is all about succession – 

the continuation of the practice; bringing 

in new partners and partners leaving 

(through expulsion, retirement or death), 

as well as other considerations in respect 

of existing arrangements in place and the 

steps that need to be taken to ensure the 

successful continuation of the practice.

In this issue we look at partnership changes 

and how they affect GMS contracts, as well 

as the financial considerations in respect of 

property on a change of partnership. We 

will also look at key succession documents: 

the Deed of Retirement and the Deed of 

Adherence. This edition’s Q&A focuses on 

the enforceability of restrictive covenants.

Lastly, may I take this opportunity 

to wish you a very happy, restful 

Christmas and a prosperous 2014.

With best wishes

Robert Capper 
Partner 
Head of the Medical Partnerships team

+44 (0)1905 744814 
rcapper@hcrlaw.com
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Robert 
Capper to 
speak at 
national 
healthcare 
conference 
in 2014

Harrison Clark Rickerbys’ 

Robert Capper is to 

speak at the Institute of 

Chartered Accountants 

of England and Wales 

(ICAEW) Healthcare 

Group Spring Conference 

on 12 March 2014.

Robert, who heads up the 

Medical Partnerships team 

at the firm, will be speaking 

about Federated Practice 

Models and the legal 

considerations involved.

The all day event takes 

place at Chartered 

Accountants’ Hall, 

Moorgate Place, 

London, EC2R 6EA 

and begins at 9am.

For further information 

call +44 (0) 1908 248159 

or visit www.icaew.com.



Partnership changes and how they affect 
General Medical Services (GMS) Contracts 
Changes to the composition of a 

partnership may require a variation to 

the standard registration conditions with 

the Care Quality Commission (CQC).

It is equally important to note that the 

regulations surrounding primary medical services 

contracts (the National Health Service (General 

Medical Services Contracts) Regulations 2004) 

(“the Regulations”) place restrictions on the 

organisational structures that are acceptable 

for some contracting routes, namely GMS 

and Personal Medical Services (PMS).  

The following scenarios relate specifically 

to partnerships and GMS contracts.

Sole practitioner changing to a partnership

Where a GMS contractor is currently an individual 

medical practitioner with a GMS contract 

and they wish to enter into a partnership with 

one or more individuals under that contract, 

they must notify NHS England in writing and 

provide a written notice of their intention to 

change the status of their contract from that 

of a sole practitioner to a partnership.

The notice must:

•  include the date on which the contractor 

wishes to change its status, which shall not 

be less than 28 days from the proposed 

date of the change of status;

•  state whether or not it is to be a limited 

partnership and if so, who is a limited 

and who is a general partner;

•  confirm that the proposed partner is either a 

medical practitioner, or a person who satisfies 

the conditions specified in the NHS Act;

•  confirm that the proposed partner is 

a person who satisfies the conditions 

imposed by regulations 4 and 5 of the 

Regulations (at least one partner must be 

a general medical practitioner); and

•  be signed by the individual contractor 

and by the person or each of the persons 

(as the case may be), with whom he is 

proposing to practise in partnership.
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Partnership changing to a sole practitioner

Where a GMS contractor consists of a partnership 

and that partnership is terminated or dissolved, 

the contract shall continue with one of the 

former partners if the name of the partner is 

given to NHS England under a specified notice.

This notice needs to: 

•  be sent to the NHS Commissioning Board not 

less than 28 days before the proposed date of 

change taking effect, to advise them that the 

partnership is to be dissolved or terminated; 

•  specify the date on which the 

change will take place; 

•  specific the name of the medical practitioner 

with whom the contract will continue; and 

•  be signed by all of the current partners.

The area team of NHS England must then 

consider and respond to the notice, checking 

that any remaining partner is eligible to hold 

the contract. They will then send a variation 

to be signed by the remaining partner. 

The eligibility test ensures that the individual 

medical practitioner is a qualifying general 

medical practitioner and able to enter into 

a contract (without disqualification, being 

bankrupt etc.) as per the GMS regulations.

It is essential that the correct procedure is 

followed and the notices drafted correctly 

otherwise there is a risk the GMS contract could be 

terminated. We can assist you with the procedure 

and drafting of these notices if required.

To contact Tricia MacKenzie regarding any aspect 

of your partnership formation, constitution  

(including age related issues), or if you have 

a general partnership query call +44 (0)1905 

746 476 or email pmackenzie@hcrlaw.com. 
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The Practice Mortgage 
Historically, GPs have had to decide whether 

to take on a long-term lease or to own their 

premises outright. In both instances, the 

property is financed by rent reimbursement 

and the risk of maintaining the viability of the 

practice lies with the GP owners or tenants.

GPs who own their premises are taking on the 

role of investor and developer.  One risk is that 

property values will fluctuate, whereas it is only 

an assumption that rent reviews will mirror these 

fluctuations.  An increase in the property costs 

may not be matched by an increase in the 

rent, which could leave the owner exposed.

For GPs who can commit to long-term, buying 

the premises can be a very attractive proposition, 

especially when combined with relatively low 

capital gains tax charges on disposal as a result 

of the business taper relief rates applying to the 

part of the building used by the GPs themselves.

Changes in the partnership

With the increase in mobility, part-time working 

and a requirement for greater flexibility, one 

challenge to a GPs practice is to manage these 

changes.  It is a fairly common occurrence that, 

when a partner leaves the practice to move 

elsewhere or to retire, the remaining partners will 

have to consider how best to take over the leaving 

partner’s share of the loan. But on what basis?

In the case of a joint mortgage, GPs should 

carefully consider any obligations for the 

remaining partners to take over the share of the 

outgoing partner in the mortgage. The bank may 

require a new loan arrangement involving a higher 

rate, impose a new arrangement fee and apply 

an early redemption penalty.  Therefore, issues of 

exiting partners must be dealt with at the outset, 

not only within any partnership agreement, but 

also within the loan arrangements with the bank.  

Otherwise, it can cause huge concern, disruption 

and severe financial penalties at a later date. 

Ultimately, the banks are concerned 

that there is a greater risk of default if 

there is a change to the practice. 

What can GPs do?

GPs should consider whether the arrangements 

affords the flexibility of a partner who may 

require a top-up mortgage, for example, when 

taking over a share of the existing mortgage. 
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Is the consent of the other owning partners 

required?  Can it be unreasonably withheld?  

Again, this is not an unusual occurrence, but 

the other partners should be made aware that 

they will be effectively guaranteeing that new 

mortgage. For clarity, not only should there 

be a clear agreement, but all partners, both 

existing and incoming, should be provided with 

a schedule of their obligations and guarantees 

with regard to loans and mortgages.

If one partner is likely to leave or retire in the 

short-term, is it necessary for that partner to have 

a share in the ownership?  If the premises are self-

financing, you may be able to avoid the retiring 

partner having to be involved in the ownership.

In addition, seek to provide comfort to the 

bank that the remaining partners are not at 

risk of defaulting and they remain a viable 

proposition.  Demonstrate to the bank (potentially 

with the assistance of your accountant), that 

the changes in the partnership have had no 

material effect on the viability of the business.  

Ensure the building is not in need of significant 

repair and is properly maintained. Consider 

what comfort and security can be provided 

by having a long-term lease – but remember 

that any long-term lease reduces the flexibility 

for the partnership.  The lease will also need 

to afford the partnership flexibility.  

By obtaining the bank’s comfort, you are 

more likely to be able to negotiate a more 

flexible arrangement that will not lead to 

termination of the existing loan arrangement 

upon a change in the partnership.  

The practice can also carefully consider 

whether to accept additional responsibility 

by sub-letting part of the premises – multiple 

occupation can raise different concerns and 

risks, but can produce a greater return.   

In summary, GPs should continue to explore the 

option of purchasing their premises, but as the 

market improves, carefully consider whether other 

models may be more attractive.  Ultimately, it 

is not possible to avoid all risk.  GPs will need to 

consider what is appropriate for him or her given 

his/her own circumstances and risk appetite.  

For advice on mortgage and loan disputes or 

financial services issues disputes generally, 

contact Adam Finch on +44 (0)1242 

211635 or email afinch@hcrlaw.com.



8 | Spot On for Medical Partnerships newsletter

Key document focus - 
Deeds of Retirement and 
Deeds of Adherence

Whether you have a partner leaving your medical practice, 

or a new partner joining the practice, it is important that 

such a transition is catered for legally. Furthermore, it is of 

vital importance that these documents not only reflect the 

existing partnership agreement in place, but also deal with 

important provisions relating to partnership property, liabilities 

(both past and future) and distribution of assets and profits.

Deed of Retirement 

A Deed of Retirement is used in respect of 

an outgoing partner. Whilst called a Deed of 

Retirement, it can often be used to deal with 

outgoing partners that have either been expelled 

or have died. Owing to the formalities that need 

to be taken care of in respect of an outgoing 

partner, such documents are often complex.

The document will deal with several key areas:

•  Retirement of the outgoing partner – the date 

on which the partner will retire (with reference 

to the relevant partnership agreement clause, if 

applicable) and whether the existing partnership 

will continue and if so, on what terms;

•  Partnership property – the formal transfer of all 

property belonging to the partnership from the 

individual partner to the remaining partners. 

Where such property is held subject to a 

liability (such as a mortgage), the continuing 

partners will typically endeavour to release 

the outgoing partner from such debt;

•  Liabilities – the continuing partners will 

typically indemnify an outgoing partner from 

any liabilities the partnership incurs. Whilst 

the outgoing partner cannot be released 

from debts incurred before they leave the 

partnership, the remaining partners can 

    agree to indemnify any costs incurred by the 

outgoing partner in payment of those debts;

•  Payments – the retirement of a partner will 

mean that cessation accounts will need to be 

drawn up to value the outgoing partners share.  

Such share will then typically be owed to the 

outgoing partner, along with any other amounts 

agreed under the partnership agreement or as 

a result of  negotiation between the parties;

•  Restrictions – there may be restrictive covenants 

imposed on an outgoing partner. The extent to 

which these are reasonable will depend on how 

enforceable they are (see this edition’s Q&A for 

more information on restrictive covenants); and

•  Notices – In order to discharge future liabilities 

from the outgoing partner, a notice will usually 

be placed in the London Gazette to announce 

that as of an effective date, a partner has 

left the practice. Similarly, there may need to 

be notice given to the NHS in respect of any 

GMS contracts held. See our article on GMS 

contracts in this issue for further information.

It is vitally important that all of the above 

areas are dealt with. Failing to deal with just 

one element of the retirement of a partner 

from your practice could be disastrous for 

the continuing business, outgoing partner 

or other stakeholders in your practice.
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Deed of Adherence

A Deed of Adherence is used in respect of an 

incoming partner. Often enough, these will 

be fairly simple documents to state that the 

incoming partner agrees to be bound by the 

terms of the existing partnership agreement. 

There will also be important provisions relating to:

•  Capital – If the partner is bringing in capital 

to the partnership, such a clause will set out 

the amount being brought into the practice 

and how such capital will be paid, including 

the timescale for an injection of such.

•  Profits and losses – with the new partner 

entering into the partnership, the profit 

and loss shares will need to be adjusted 

according to the partners’ wishes. Such a 

clause will vary the existing agreement.

Whatever the distribution of profits and injection 

of capital that the new partner will join the 

partnership with, it is important to ensure that 

the incoming partner is effectively bound by 

the existing partnership agreement. Having 

a properly drafted Deed of Adherence 

is therefore vital in achieving this.

An alternative to Deeds – new 
partnership agreement

Of course, Deeds of Retirement and Adherence 

are not the only way of removing and adding 

new partners to the practice. It could be that a 

technical dissolution of the partnership takes place 

on the retirement/admission of a new partner, with 

a new partnership agreement being implemented 

on the change. A technical dissolution means 

the end of the original partnership and the start 

of a new one. This type of dissolution does not 

therefore result in a winding up of the business.

In such circumstances, the partnership 

accounts are drawn up to reflect the situation 

on the last day before the new agreement 

is entered into. The partner would then join/

leave the practice and the new partnership 

agreement will be entered into.

This is often a good opportunity to refresh the 

partnership agreement of your practice and 

certainly, if your partnership agreement has not 

been updated in a number of years, there is 

good reason to do so on a change of partner.

For a free, confidential and no-obligation 

discussion in respect of any of the above 

contact Tricia MacKenzie on +44 (0)1905 

746476 or email pmackenzie@hcrlaw.com.



Question and Answer
Q) I am a GP practising in a partnership which 

consists of four GPs. We have given further 

thought to succession planning and are now 

in the process of updating our partnership 

agreement. As part of the amendment of the 

agreement, I am keen to moot the idea of 

inserting provisions which prevent a partner from 

competing with the practice upon termination 

of his/her membership of the partnership. If 

the other partners agree to the insertion of 

such provisions, will they be enforceable?

A) This is a common concern within partnerships 

and the simple answer to your question is 

that such provisions can be inserted into 

the partnership deed, however, must be 

reasonable to remain enforceable.

By way of further clarification, such clauses 

are often referred to as ‘restrictive covenants’ 

and seek to protect the future of the practice 

following the departure of a partner.  Generally, 

restrictive covenants are viewed as a ‘restraint of 

trade’ and contractual terms which attempt to 

restrict an individual’s freedom to work for others 

or carry out his trade or business are void and 

unenforceable (unless it can be demonstrated 

that there is a legitimate interest which requires 

the protection sought).  However, a partnership 

deed is regarded as a commercial agreement 

between partners and, should the partnership 

come to an end, the partners are viewed as 

vendors of any goodwill which exists within the 

partnership.  For this reason, the courts are more 

willing to uphold restrictive covenants contained 

within partnership agreements, as opposed to 

those contained with employment contracts (e.g. 

when considering employees of the practice).

Common restrictive covenants found in a GP 

partnership deed include the prohibition of certain 

activities post-retirement/post-termination, such as:

•  setting up and/or working for a competing 

practice within a specified geographical area;

•  soliciting or employing other partners 

and members of staff; and

•  the transfer of a partner to a practice by which 

another partner has recently transferred.

Although there is somewhat more flexibility in the 

drafting and extent of restrictive covenants in a 

partnership agreement, this does not necessarily 

mean that a court will always be willing to enforce 

such provisions. Care must always be taken to 

ensure that restrictive covenants strike a balance 
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between the protection sought by the remaining 

partners in the practice, and what the courts 

will deem reasonable in the circumstances.

The starting point is to assume that all 

restrictive covenants are void on the 

grounds of public policy unless they are:

•  reasonable in the interests of the partners;

•  reasonable in the interests of the public; and

•  necessary to protect a legitimate 

business interest such as trade secrets 

or business connections.

The length and range of the restrictive covenant 

will have an impact on whether the clause is 

likely to be upheld by a court.  For example, 

where the partnership deed prevents a partner 

from working for a competing practice, 

consider how far the geographical range 

should be and how long the restriction should 

apply.  Generally, restrictive covenants which 

extend beyond a period of 2 years are viewed 

negatively and most post-retirement/termination 

covenants are drafted to apply for a period of 

12 months following retirement/departure.

Non-competition restrictions which seek to prevent 

a partner from working for a competing practice 

within a defined geographical area are generally 

upheld if the geographical extent of the covenant 

is reasonable, notwithstanding the length of the 

restraint.  Many partnership deeds will set out a 

geographical mile-radius from the practice and/

or include a map which clearly sets out the extent 

of the restriction.  However, consideration must be 

given to the work opportunities for that partner 

within a particular area.  For example, where a 

50 mile radius restriction is imposed, would this 

prevent the partner from taking up employment 

at all (e.g. where there may be no other practice 

within a 50 mile radius, other than one other 

competing practice).  In such circumstances, 

a court is more likely to find that the restrictive 

covenant is unreasonable if its indirect affect is 

to impede his/her ability to seek employment 

reasonably close to his/her home address.

Finally, in order for the restrictive covenants to 

be enforceable, you must ensure that a) the 

partnership deed has been carefully drafted 

by a legal professional in order to ensure that 

the drafting of such clauses are sufficient in 

order to remain enforceable and b) be aware 

that some partners may evade signature 

of the partnership deed.  In order to remain 

enforceable, the partnership deed must be 

signed by all current partners (with any joining 

partners executing a deed of adherence 

to the partnership deed thereafter).
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If you have a general partnership 

query contact Robert Capper 

on +44 (0)1905 744814 or email 

rcapper@hcrlaw.com.



Questions?

If you have any questions 

or wish to know about 

any article in this issue 

of Spot On for Medical 

Partnerships, please 

contact this edition’s 

contributors.

Like to receive 
more frequent 

updates?

If you would like to 

receive more frequent 

updates about the issues 

our teams handle, then 

follow us on twitter

@HCRlaw

Our team are 

recognised nationally 

as Medical Partnerships 

experts. In the 2014 

edition of Chambers 

and Partners released 

in October 2013, 

Robert Capper is listed 

nationally as a notable 

practitioner in the 

medical partnerships 

field. James Lowe is also 

listed in the 2014 edition 

for regulatory matters.

Expertise


