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Exporting can be profitable for a 

business looking to spread risk and 

enhance its customer base. As 

you begin to deal with customers 

in foreign countries, different laws, 

rules and regulations will apply, and 

you will need to consider additional 

compliance requirements – not 

only those here in the UK, but also 

the application of local laws in the 

destination country. Although this 

should not be viewed as a barrier 

to exporting, it is important to give 

due consideration to the legal 

issues you may face in dealing 

with customers overseas to avoid 

disappointing, or expensive, 

consequences. Law firm Harrison 

Clark Rickerbys has therefore 

created a list of Top Ten Tips to act 

as a checklist for security businesses 

venturing into new export markets.

1.  Do you need an  
export licence?

Many products fall into the definition 

of a ‘dual-use’ item, where the 

product may not appear to have 

a military application, but can be 

adapted to build weapons or is 

otherwise subject to export controls. 

Surprisingly items such as software, 

ball bearings, chemicals and metals 

are included on the export control 

lists. It is a criminal offence to trade 

in such goods without a licence, 

therefore always check if a licence 

is required and/or whether the 

destination country is subject to any 

embargoes or sanctions, as part of 

your standard export procedures. 

‘SPIRE’ is an incredibly useful resource 

for exporters, enabling businesses 

to search an extensive database of 

products, to determine whether a 

licence may be required.

“All of the services they 
provide are tailor-made to 
assist our business in going 

forward and enable us to 
be fully focused on our 

core business.”  
 
 

Duncan Williams , Chairman  
IA Technology Ltd 

Defence and Security Sector clients



2. Bribery and Corruption

The UK Bribery Act is one of the most 

stringent pieces of legislation across 

the world concerning the eradication 

of corruption. British businesses can be 

held liable for acts committed outside 

of the EU, including acts which have 

not actually been committed by its 

own employees (‘connected persons’ 

such as agents can incur liability 

if a business has not proactively 

implemented policies and procedures 

to prevent occurrences of bribery 

and/or corruption). In addition to the 

Bribery Act, the USA also has in place 

legislation which provides for the 

prosecution of non-US citizens for acts 

committed whilst in the jurisdiction, 

or businesses with formal ties to the 

USA. There are still a plethora of 

businesses who do not consider it 

worthwhile or relevant to implement 

anti-bribery procedures. Our advice 

is that any business dealing with 

overseas customers should have 

procedures in place, regardless of 

turnover. Attitudes to the eradication 

of bribery and corruption differ greatly 

from country to country (including 

within the EU), and therefore the risk 

of incurring liability under the Bribery 

Act is immediately and dramatically 

increased upon commencement of 

trading overseas.

3. Intellectual Property rights

If your intellectual property rights 

are registered only within the UK, 

remember that you may only enforce 

your rights within the UK. If you plan 

to enter into new markets, due 

consideration should be given to the 

protection and enforcement of your 

rights within each particular country. 

Enforcement can often be incredibly 

expensive and often where rights are 

registered within a country, this does 

not wholly prevent any infringement 

of your products and/or ideas. Where 

infringement of your intellectual 

property rights is a particular issue 

to your business, always ensure that 

you take appropriate legal advice 

prior to entering into an export 

market. The government may actively 

promote countries such as Brazil, 

India, China and Russia as emerging 

and high growth markets, however 

enforcement of your intellectual 

property rights within the ‘BRIC’ 

countries can be a difficult and 

expensive task and may require the 

adoption of an alternative strategy 

in comparison to the UK market. 

Securing adequate legal expenses 

insurance to enable you to enforce 

and protect your rights may be a very 

sensible precaution.

4. Local procurement laws

Within the EU, member states are 

required to implement two EU 

Directives which set out the legal 

framework for public procurement. 

In the event that a governmental 

body has a requirement to purchase 

certain goods or services above 

the stipulated threshold, that body 

must follow the procedure set out 

in the legislation (e.g. to advertise 

on OJEU and to follow the rules 

governing publication of the award 

of contract etc). Given the amount 

of defence and security items 

purchased by governmental bodies 

worldwide, businesses in this sector 

should investigate whether any 

local procurement laws apply in the 

destination country. A failure to follow 

any specific procurement legislation 

may result in the procurement being 

withdrawn and/or damages being 

awarded to an aggrieved party. 

Many countries require that a local 

business is to take part in some 

element of the tender, in order to 

contribute to the local economy. 

It is therefore important to give 

consideration to any contractual 

documentation that is required 

with local partners in such cases to 

cover issues such as confidentiality, 

protection of intellectual property 

rights and exclusivity.



5. Letters of intent and MOUs

It is often useful to establish the 

main commercial elements of a 

transaction, prior to drawing up 

contractual paperwork through a 

letter of intent or a ‘memorandum 

of understanding’. The document 

may prove of assistance to establish 

the main commercial terms, to 

avoid misunderstandings and to 

provide a useful map of the steps 

to be taken on the way to signing a 

formal agreement. However, in the 

event that you decide that you no 

longer wish pursue a particular deal, 

it may be difficult to avoid the letter 

of intent having legal effect in some 

jurisdictions. Legal effect may be 

given, even where there is specific 

wording stating that the letter is not 

intended to be legally binding. A 

‘duty of good faith’ also applies in 

certain jurisdictions and the letter of 

intent may be construed as evidence 

of the seriousness of the parties’ 

intentions. Careful drafting is therefore 

essential.

6.  Why is governing law 
important?

The interpretation and effect of 

the terms in the contract may vary 

significantly depending upon which 

country’s laws govern the contract. 

Where you may have a basic 

understanding of the legal system 

operated in England and Wales, you 

may find that the same principles and 

course of action do not apply under 

the laws of a different country. In the 

event that your contract is governed 

by the laws of another jurisdiction, 

we would always recommend that 

you enlist the support of a good 

local lawyer to fully understand your 

contractual obligations and how 

you may exit the agreement at a 

later date if required. We can access 

appropriate local advice for you, 

via our membership of MSI (a global 

network of legal and accountancy 

firms). Also note that where there is 

no clause which deals with governing 

law at all, there may be costly 

consequences. In the event of a 

dispute there can be expensive, time-

consuming and wasteful preliminary 

battles about whether disputes should 

be handled in the courts of country 

A or country B, not to mention the 

risk of multiple claims proceeding in 

parallel in several different jurisdictions 

simultaneously. 

7. Jurisdiction

It is usual for the choice of governing 

law to have a connection with the 

jurisdiction - therefore where English 

law applies, the English courts will in 

most cases have exclusive jurisdiction 

to hear the dispute. However, there 

may be circumstances where the 

parties wish the contract to be 

governed by English law, but require 

the ability to enforce the contract 

in another jurisdiction. Usually a 

jurisdiction clause will provide for 

either “exclusive” or “non-exclusive” 

jurisdiction. “Exclusive jurisdiction” 

means that only the specified 

courts will have jurisdiction to 

hear disputes; and “non-exclusive 

jurisdiction” means those courts 

can hear disputes but the parties 

are not prevented from litigating 

in other countries’ courts as well or 

instead if they think it is appropriate 

to do so. Many businesses opt for 

the standard default position of ‘the 

exclusive jurisdiction of the English 

courts’, without due consideration as 

to whether a decision of the English 

courts is actually enforceable in 

the country of the other party. We 

would again recommend that this 

is addressed within the contract 

(otherwise the same risk applies 

concerning costly proceedings 

to determine which courts have 

jurisdiction to hear the dispute, or 

expensive expert evidence regarding 

foreign law), and legal advice should 

be sought prior to entering into the 

agreement.



8.  Local laws may apply  
to your contract

Once you have determined 

governing law and jurisdiction, you 

may still find that local laws directly 

apply to the contract and the parties 

have rights and obligations which 

they cannot agree to opt out of. 

For example, the laws of agency 

and distribution vary from country to 

country (including within EU member 

states) and upon termination of 

an agency or distribution contract, 

termination/compensation payments 

may become payable to the 

agent/distributor depending on the 

jurisdiction. Many countries also have 

in place competition/anti-trust and 

data protection laws equal to or more 

stringent than those of the EU.

9. The payment of local taxes

Those exporting services need to 

be aware of any local tax laws 

which may apply to the provision 

of services within an export market. 

Businesses which provide services 

in the customer’s country (e.g. 

providing consultancy services in 

person) are more at risk of incurring 

local tax liability in comparison to 

businesses which supply services 

from within the UK (e.g. using the 

internet). Foreign jurisdictions also 

have varying definitions of what 

constitutes the presence of a ‘local 

office’, and thus being liable to pay 

local corporation/business taxes. 

Where providing local consultancy 

services, even as a sub-contractor, 

ensure that your contract provides for 

what is to happen in the event that 

you become liable to pay such taxes. 

If you are aware that local taxes will 

apply, set out who is to be responsible 

for payment of tax, for example if 

working as part of a consortium or 

as a sub-contractor, it is often the 

case that the lead contractor will 

take on such responsibility, as they 

have complete visibility of the entire 

project/transaction.

10.  Insurance of goods  
during transit

Always ensure that your export 

supply contracts adequately deal 

with the insurance of goods during 

transit, especially where you take on 

responsibility for delivery of the goods 

past any destination beyond your 

premises. Where Incoterms 2010® are 

used to quote delivery terms, note 

that only two terms stipulate which 

party is responsible for insurance of 

the goods. In the event that you are 

to take on such responsibility, always 

ensure that you read through the 

terms and conditions of the carrier to 

fully understand the carrier’s liability 

in the event of loss of or damage to 

the goods. Does the level of cover 

adequately cover the value of the 

goods?

Richard Morgan

Partner, Head of Defence, 

Security and the Forces

“ They have the 
experience and 
indepth knowledge 
that enables us to 
concentrate on our 
business in hand 
leaving them to deal 
with the small print.”  
 
Dave Allison, MD  
Octaga Security Services Ltd
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