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Welcome to Spot On For  
GPs and Practice Managers 
With summer seeing 
many taking a break 
and going on holiday, 
the next few months 
are the perfect time 
to reflect on the future 
of your practice. Reflection is all the 
more pertinent following the general 
election and the subsequent proposed 
changes to primary care services. 

However, whatever changes you may be 

considering, whether it be a merger or simply the 

appointment of new partners, the Health and 

Social Care team at Harrison Clark Rickerbys is 

here to help you and your practice. For further 

information, please contact Robert Capper.

I hope that you enjoy this issue. Should you wish 

to find out more about the Health and Social 

Care Team generally and the services we 

offer, please do not hesitate to contact me.

Charlotte  
Thornton-Smith
Head of the Health and Social Care Team

01905 744811 | ctsmith@hcrlaw.com

Welcome to another 
edition of our quarterly 
update “Spot on for GPs 
& Practice Managers”.

In this particular edition we 

focus on practice mergers and 

some of the important issues to think about if you 

and your practice are considering a merger.

You will find top tips for your practice merger, as 

well as articles on employment issues and the 

application of TUPE, what you should expect to 

see in your Super Partnership Agreement and how 

the properties should be dealt with. 

Our guest writer, Sarah Moss, at BDO, speaks 

about the importance of understanding whether 

a proposed merger is financially viable, as well 

the impact a merger has from an accounting 

perspective. 

Finally, in our new hot topic section, our 

consultant Patent Attorney, Kate Lees, looks at 

the recent patent claim issued by Pfizer and the 

difficulties of enforcing a patent limited by use of 

the drug rather than its composition. 

Should you wish to find out more about any of 

the topics discussed in this edition, or more detail 

about the services we offer in general, please do 

not hesitate to contact me.

Robert Capper
Head of Medical Practices Team 

01905 744814 | rcapper@hcrlaw.com

Top Ranked

2014

Harrison Clark Rickerbys is recognised 
and accredited across the industry 
for its expertise in Health and Social 

Care, Medical Professionals and 
services for private individuals.

“Robert Capper of Harrison Clark 
Rickerbys skilfully handles a wide 

variety of matters, including complex 
GP practice mergers and expulsions. 
Sources state: “He’s highly efficient 
and hugely entrepreneurial. He has 

built up a well-deserved reputation in 
the medical Partnership field.” ”

Chambers and Partners 2015
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GP practice mergers, also known as super partnerships, are increasingly 
commonplace amidst GP partners’ concerns about their practice’s survival and 
Harrison Clark Rickerbys has significant experience in guiding partners through 
the merger process.

From my experience in advising and managing GP practice mergers, I have the following top tips to ensure 

that any merger you and your practice decide to undertake runs as smoothly as possible.

• First and foremost, agree a “go live” date: but 
be realistic

• Work backwards from the go live date to agree 
a timetable: again, be realistic

• Agree critical milestones to ensure you have 
metrics to work against

• Ensure that the relevant solicitors, accountants, 
tax advisors and banks are advised of the 
merger as soon as possible

• Ensure you undertake regular reviews of the progress 
being made against the timetable agreed

• Appoint a key representative from each 
practice merging. These key contacts should 
be able to represent the whole practice and 
have enough time to dedicate to the project

• Agree a regular meeting plan with the key 
representatives of each practice

• Factor in more meetings rather than less. 
Even if the meetings get cancelled, it focuses 
attention on the agreed timetable

• Ensure your professional advisors are appraised 
regularly throughout the merger process

• Agree who is doing what and when to avoid 
duplication to save time and, especially 
amongst professionals, costs

• Keep the wider partnership up to date 
generally, but avoid giving too much detail 
because the finer details will regularly change

• Arrange a few key meetings with the wider 
partners of each practice to provide feedback. 
This is particularly important in relation to 
agreeing the partnership agreement

• Involve patient representatives if you consider it 
appropriate

• Be aware that the final weeks of the process 
are likely to be the most time consuming 
so factor in additional time to manage the 
completion of the merger

• Consider preparing Powers of Attorney to 
alleviate pressure on the day of completion.

On a final note, participating in a merger is likely to involve a lot of hard work for a few months but do try to 

step back and take the opportunity to enjoy the process. It is however always worthwhile factoring in some 

down time following completion as something to look forward to. 

Are you considering a merger and would like to discuss the process? Are you participating or managing a 

merger and would like legal advice? Contact us for further information.

Top Tips for 
your Practice 
Merger 
Robert Capper, Partner 

01905 744814 | rcapper@hcrlaw.com
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Local InternationalNational

Is your surgery in order?

The Medical Practices Team at  
Harrison Clark Rickerbys is able to guide 
you and your partners through the issues 

involved with your surgery. We have a 
wealth of knowledge and experience in 

dealing with the following matters:
Surgery acquisitions and sales

Transfer of interests in surgeries on the  
appointment and retirement of partners

Financing and refinancing surgeries

Development of new surgeries including  
planning and construction issues

Extension and redevelopment of existing surgeries

Property and finance disputes

Contact Robert Capper, Head of the 
Medical Practices Team, for a confidential 

discussion about your surgery
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Property 
Considerations 
in a GPs’ 
Federation
Louise Crook, Partner 

01905 746480 | lcrook@hcrlaw.com 

Federating has become a particularly hot topic for practices and 
entrepreneurial GPs are forming ‘super practices’ in order to take advantages 
of the economies of scale.  There are many potential benefits of creating larger 
practices, but during the merger process what are the practical considerations?

Ordinarily, the practices will be partnerships 

and there will need to be an asset transfer of 

the property between the partnerships.  On a 

practical basis, there are usually already four 

legal owners of the partnership and so no further 

legal owners can be added.  It is a rule of English 

law that there can only be four legal owners of 

property.  Everybody else who has an interest in 

the property has a beneficial interest in equity, 

which is set out in a Declaration of Trust. 

Before you get to the stage of drafting the 

Declarations of Trust to deal with the beneficial 

transfer of property ownership, there needs to 

be a comprehensive due diligence exercise.  

Each practice will need to be comfortable with 

the property owned by the other practice by 

disclosing all the information in connection with 

the property and allowing a full title investigation 

and reporting exercise. 

Title will need to be investigated by each 

practice and reported to the incoming Partners.  

They will need to be made aware of all matters 

relevant to the property including rights of way, 

any restrictive covenants, any leasehold or 

minor interests, anything else that will affect the 

property and it’s value. 

This data gathering and exchange can take some 

time and requires input from all sides to make sure 

that full disclosure is given.  Where a number of 

practices are coming together, this can involve 

several properties. 

Negotiations may need to take place with banks if 

loans and mortgages are to be restructured, and 

with Landlords if leases need to be agreed or varied.  

All of this can take time so the earlier parties are 

approached to get matters moving, the better.  It is 

always best to take a proactive approach to avoid 

delays or hiccups later. 

The surgery is typically the most valuable asset 

in the practice and ownership is often complex.  

We will work closely with you to ensure that the 

surgery ownership reflects the nature of the 

partnership and any new arrangements, and 

that there is the requisite flexibility within the 

agreements as Partners join and retire.
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With GPs experiencing great changes in patient demand, funding cuts and increasingly 
complex CQC requirements we are seeing many practices looking to the future and 
deciding that, in order to survive, they need to merge with one or more neighbouring 
practices. Often referred to as “super practices”, larger organisations can provide 
greater levels of support to partners, staff and patients by having a stronger team to 
offer extra support.  

Where practices are merging specific employment 

legislation requires employees to be given information 

about the proposed merger and the impact on their 

employment: the Transfer of Undertakings (Protection 

of Employment) Regulations (TUPE)

What is TUPE?

TUPE offers protection to employees when the 

practice they are employed by merges with another 

and places requirements on the practice for staff to 

be informed and consulted about the merger. 

TUPE puts in place protections against dismissing 

employees or changes being made to terms and 

conditions of employment where those changes 

arise in connection with the transfer. That means 

that a planned pay rise can still take place where 

it was on the cards anyway, but if a redundancy 

comes about as a direct result of the merger, for 

example because roles are now duplicated, then 

certain criteria must be met, otherwise employees 

could have grounds to complain to an Employment 

Tribunal for unfair dismissal or breach of contract.

Do employees have to transfer?

By law, all staff who are engaged in the practice 

which is merging will be carried over to the merged 

practice unless they opt out. 

Every employee has the right to opt out of the transfer. If 

they make that decision they do not have a legal right 

to any termination payment, and they do not have any 

grounds to complain to an Employment Tribunal. An 

opt out is not a redundancy or a resignation. In effect, 

the employee makes themselves unemployed. 

Can the merged practice introduce 
new terms and conditions or make 
redundancies?

A restructure can be carried out at the same time 

or immediately after the merger. If that would mean 

changes are needed to staffing numbers, roles and/or 

terms and conditions, it is necessary to show there is a 

business need to do so regarding the operation of the 

new practice. It is therefore entirely possible to do this, as 

long as there is a reasoned approach taken based on 

a thorough assessment of how the practices currently 

operate and the specifics needs of the new practice. 

Consultation with staff will also need to be carried out.

Practice 
Mergers – 
Employment 
Considerations 
Stephanie Malone,  
Associate Solicitor 

01905 744985 | smalone@hcrlaw.com
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Are employees entitled to know what is 
happening? 

Yes. TUPE sets out the need to inform employees 

and, where changes are envisaged, they are to 

be consulted with. The consultation falls on the 

individual practices because, until the merger, 

they each employee their own staff. 

Usually a process is adopted to elect staff 

representatives for different staffing groups, e.g. 

salaried medical/ nursing staff and support staff 

(e.g. HR, IT, finance). Once elected, consultation 

takes place with the representatives directly 

and they cascade the information back to the 

wider employee group. However, it is good 

practice and a good communication strategy 

to produce regular newsletters during a merger 

to be distributed to all staff. To ensure as much 

information as possible is provided, so that 

everyone receives the same information across 

all practices.

It is sensible to cross refer to issues raised in other 

practices to raise awerness and create a level 

playing field of transparency in preparation for 

merger.

For help and support on any aspect of 
employing staff in the health and social 
care sector, please get in touch

Changes in 
patient demand, 
funding cuts 
and increasingly 
complex CQC 
requirements are 
prompting many 
practices to  
look to the future 
and decide that  
in order to 
survive they 
need to merge
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More and more small medical practices are considering local mergers to form large 
practices that can maximise synergies, create economies of scale, provide a more 
diverse range of services and offer longer opening hours. Could your practice benefit?

Where to start?

It is vital to understand whether or not the merged 

practice will be financially viable from day one 

and, if so, what the financial impact will be on the 

partners. Are there any showstoppers?

It is clearly important to get an accurate answer 

to this question as early as possible in the merger 

process to avoid wasting time, money and effort 

on other merger arrangements only to find out later 

that the financial arrangements cannot be agreed. 

It is also vital to carry out an independent due 

diligence exercise ahead of the merger to ensure 

that an accurate picture of the strengths and risks of 

each practice are clear to all.

Comparing apples and oranges

Each practice evolves its own financial 

arrangements over the years and there may be 

many differences between practices that, from 

the outside, seem similar. In order to be able to 

compare your practice’s profitability with that 

of a practice with which you plan to merge, 

it will be necessary to recast the accounts for 

each practice by removing all individuality from 

them. It is usually necessary to remove profit from 

property, income relating to prior years, one off 

costs and partners personal expenses as well as 

standardising the superannuation provision.

It should then be possible to compare the profit 

generated by each practice and estimate what 

impact organisational factors will have on it. For 

example, it should be possible to estimate the cost 

savings and calculate the impact on income streams 

for the combined patient population. Clearly, it will be 

important to seek relevant approvals for the merger 

from the NHS at an early stage so that the process 

of renegotiating NHS contracts does not disrupt the 

merger timetable. Of course, profit is not the only 

comparison needed, valuations of each practice’s 

assets (stock, debtors and creditors, fixtures and 

fittings) will be needed to get a full picture of what 

each practice brings to the newly merged business.

Practice properties

How the newly merged practice will deal with the 

properties it uses is a major consideration in most 

mergers. Where the practice property is either 

owned by the practice or some of the individual 

partners, any ownership changes could have capital 

gains tax as well as stamp duty land tax implications. 

Knowing the likely tax cost to each partner from 

the intended property arrangements for the new 

practice is clearly vital to merger negotiations.

Practice 
Mergers: 
Look carefully 
before you 
leap
Sarah Moss 

0121 3526365 | sarah.moss@bdo.co.uk
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Your share

Working out the potential profit and asset base for the 

merged practices is just the start of the process. Each 

practice will have its own profit sharing arrangements 

and renegotiating such arrangements with a much 

larger group of partners, each with their own personal 

objectives, can be a long and complex process. 

Similarly, practices may currently take different 

approaches to financing their working capital. 

Where some practices run an overdraft, others rely 

on partner deposits to cover running costs. Adopting 

a consistent approach following the merger will 

increase the synergies for the new practice and if 

this requires some partners to introduce new capital 

to the business, it may have to be phased in over 

several years.

Partnership or Limited Company?

Choosing the right business vehicle for the 

merged practice may not be a simple numerical 

decision. While a standard partnership is relatively 

straightforward to operate, partners in a much larger 

practice may feel that the protection of limited 

liability offered by a company structure is needed.

There are significant tax differences between owning 

shares (and being employed by) a limited company 

or being a selfemployed partner in a partnership. We 

frequently advise practice owners on the particular 

pros and cons of each business vehicle for them and 

how to achieve the right balance for them and how 

to achieve the right balance for the new practice as 

a whole. Often there can be practical advantages to 

adopting a composite structure to cater for different 

elements of the business.

Merger implications

Merging two or more practices will inevitably 

involve compromises; one of the most common 

issues is choosing a common accounting year end 

date. Problems can arise when one practice has 

an accounts year that ends before 6 April and the 

other closes its books early in the next tax year – 

accelerating tax payments for the latter if the new 

practice’s accounting date is 31 March. Planning 

for this type of tax impact and the many other tax 

and superannuation changes that the merger may 

trigger is vital. The new practice will get off to the 

best possible start if everyone knows where they 

stand and financial burdens are minimised.

In many cases, a complex matrix of prior shares, 

fixed salary and profit shares will be required 

within the new practice to ensure that all partners’ 

interests are protected.

Key steps in the  
practice merger process

1. Independent financial due diligence on  each practice

2. Recasting each practice’s accounts on a common basis for comparison

3. Agree profit sharing arrangements and forecast future profits

4. Properties; cost the tax impact of ownership options going forward

5. Estimate potential cost savings

6. Assess potential for increasing practice income

7. Identify the most appropriate structure for the new business

8. Choose a suitable year-end date for the new practice

9. Prepare a transition plan

10. Identify any necessary changes to partnership/shareholder agreements

Article supplied by: www.bdo.co.uk

If you would like to be featured in an issue  

please contact Robert Capper by email  

on rcapper@hcrlaw.com
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Super Partnerships & 
Partnership Agreements
Tricia MacKenzie, Partner, 

01905 744896 | tmackenzie@hcrlaw.com

The merger of a number of partnerships and the creation of a super partnership 
is no different from any other partnership in that it requires an up to date 
partnership agreement.

However, where a number of partnerships are 

coming together there is inevitably a number of 

different cultures which need to be merged into 

one while achieving a structure suitable for the new 

partnership moving forward.

The negotiation of the partnership agreement can be 

a lengthy business depending on the existing working 

practices of the individual partnerships, but it can also 

be a useful procedure in highlighting culture issues and 

achieving a consensus by which to operate in the future.

While all the usual issues need to be included in the 

partnership agreement for the merged partnership, 

some of these issues may need to be considered in 

more detail in the case of a merger:

• One key area is how the merged firm will be 

structured and managed. Procedures that may 

have worked adequately with 3 or 4 partners 

may need to be refined or rethought. In a large 

partnership, participation by all partners in all 

decisions would be unworkable. The creation of 

a board of management may be the answer 

and consideration needs to be given to it’s 

structure and how it will operate.

• Consideration should also be given to the 

structure and management at the individual 

surgeries and how that fits into the larger 

structure. 

• Reporting procedures need to be put in 

place and responsibilities allocated and 

demarcated. 

• There also needs to be clarity as regards decision 

making between the management teams 

and the partners generally so that matters are 

referred to the appropriate forum for decision. 

• Linked to this is voting, whether at management 

team level or partner level, and at individual 

surgery level or firm wide level. Practices may 

need to consider the number of votes required 

to pass various decisions, eg simple majority 

decisions of over 50%, decisions requiring a 

higher majority, possibly 75%, and decisions 

which may require a unanimous decision of the 

partners whether as a whole or of any group 

entitled to vote on a specific matter. 

• Capital and profit shares may need to be 

adjusted or equalised over a period of time or 

in line with certain events following the merger. 

• Treatment of properties and/or valuation 

issues may need to be considered.

• Accounting principles may also need to be 

reviewed to equalise the accounts and finances.

• Expulsion provisions should be included.

• Consideration should be given to targets, 

standards, reviews and appraisals. 

• Retirement and the timing of retirements should 

also be considered. This is particularly important 

if there are a number of partners across the 

individual practices who are due to retire. 

• Provisions for the payment of outgoing 

partners need to be reviewed in the context 

of the larger merged entity.

Inevitably, the provisions which have applied historically 

to the individual partnerships pre-merger will impact the 

terms of the super partnership agreement. This could 

be because they act as the starting point for transitional 

arrangements from which to integrate the separate 

practices, or because they set a good standard for the 

merged partnership to operate by in the future.

Contact us today if you are considering 
merging, you are in the process of 
drafting a super partnership agreement 
or you have been asked to sign one 
and would like some advice.
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Local InternationalNational

Are you 
concerned  

about the future  
of Primary Care?

The Medical Practices Team at  
Harrison Clark Rickerbys is able to guide 
you through the changes necessary to 

meet future primary care demands and 
has a wealth of experience in dealing 

with the following matters:
Appointment and Retirement of Doctors

Consortiums

Co-operatives

Expulsion of Partners

Federations

Partnership Mergers

Succession Planning

Super Partnerships

Contact Robert Capper, Head of the 
Medical Practices Team, for a confidential 

discussion about your surgery
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Practice Mergers –  
Does size really matter?
Charlotte Thornton-Smith, Partner, 

01905 744811 | 07790 131843 | ctsmith@hcrlaw.com

General practice today continues to change rapidly and opportunities and 
threats have emerged that were previously non-existent. Within a short space of 
time there have been a whole host of new developments together with the entry 
of new, bigger players to the primary care market. GPs are also facing succession 
challenges within their practices as the workforce within smaller and single-
handed practices come to retire; the reality is that many younger doctors decide 
that they do not want a life in partnership.

Faced with such a massive change agenda, it is 

understandable that many GPs are coming to the 

conclusion that size matters. In many cases the only 

route to achieving significant growth in terms of 

patient base and capacity to deliver will be that of 

merger with one or more practices. 

The merger may take several forms. For example, a 

merger may be achieved in practical terms by Practice 

A continuing to trade and Practice B ceasing to trade, 

with the partners from Practice B joining Practice A.

However, in other cases, residual activities may 

remain with the original organisations. So, for 

example, Practice C and Practice D could decide 

to merge for the purposes of general medical 

services (GMS) provision but leave certain specialist 

services to be provided by Practice C.

Why merge? 
The reasons for a practice merger are wide ranging 

but ultimately the benefit of economies of scale and 

potential for improved profitability and reduction of 

overheads is attractive. Other reasons include: 

• sharing staff more efficiently and potential 

costs savings; 

• more flexible hours; 

• stretching the working day to meet 

requirements for extended hours;

• to use premises most effectively;

• a wider skill-mix to enable new service 

development and specialisms. 

Early stage considerations 
If a merger is on the cards, it is important to 

address a number of points at an early stage in 

proceedings as these aspects can make or break 

a proposed practice merger. 

• Do the partners get on? 

The importance of relationships in GP partnerships 

should not be underestimated. If a merger is to 

be successful, the partners have to be able to get 

along. They have to be able to agree a framework 

for how they will work together and agree to 

adhere to that. 

• Do the financial benefits add up? 

The financial benefits of operating as a larger 

organisation are likely to be one of the prime 

motivations for a merger but they can be 

overestimated. 

It is vital that the merging practices take specialist 

financial and accounting advice about the likely 

consequences of a merger to ensure that the 

proposal is financially viable.

The costs of the merger itself will need to be 

taken into account, alongside any potential 

financial benefits. These will include legal 

and accountancy costs as well as the costs 

of attending to various practical matters and, 

possibly, redundancy costs.

• Who will project manage the merger? 

It is important to identify key individuals to lead the 

merger process and liaise with professional advisors 

as necessary. There will need to be clear lines of 

communication from the advisors. The partners 

of each practice and the process can be greatly 

aided by having, for example, one representative 

from each practice as a key point of contact to 

facilitate this. Additionally, each practice manager 

will play a key role in the process, particularly in 

collating practice information which will inevitably 

be requested during early discussions.  
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Contracts
In some cases, it may be possible to negotiate a 

single merged primary care contract. Where this 

is not possible, practices can still merge at an 

operational level and run two or more contracts.

In the case of GMS, the partnership changes must 

be notified to NHS England in order for the contract 

to continue with the merged partnership. This 

involves submitting notices regarding the partnership 

changes at the relevant time as required by the GMS 

contract regulations. Provided the notices satisfy 

the relevant regulatory requirements and that all 

the partners are eligible to hold a GMS contract, it 

should be relatively straightforward to achieve the 

required contract changes.

The situation is less straightforward in the case of PMS 

where the agreement regulations do not set out a 

process for partnership changes and the consent 

of NHS England is needed to vary the agreement to 

reflect these changes.

In any event, you should seek specialist legal advice 

to ensure that the notices and contract comply with 

the relevant regulatory requirements.

The practices are likely to hold other contracts (such 

as supplier contracts, lease agreements or other 

contracts to provide services). Consideration will 

need to be given as to whether such contracts are 

to be terminated (but beware of early termination 

penalties) or transferred to the merged partnership. 

In either case, the terms of each contract will need 

to be checked to determine the requirements.   

Regulatory matters
The merged partnership will need to be registered 

with the Care Quality Commission (CQC) and the 

registrations of the original practices cancelled.

Where the merger is to be achieved by one practice 

continuing and the other practice or practices 

ceasing to trade, the registration of the continuing 

practice should be amended to include the 

additional partners and, if applicable, update its 

locations of practise.

Similarly, arrangements will need to made, if 

applicable, for registration of the merged practice 

with the Information Commissioner’s Office, HMRC, 

and other relevant authorities.

Premises
If it is expected that the merged partnership will 

cease to use any premises used for NHS services by 

the original practices, or if the merged partnership is 

intending to relocate to new premises, the approval 

of NHS England will be needed for these changes.

If the merged partnership will continue to use the 

premises of the merging practices, steps will need 

to be taken to ensure that premises are brought into 

the ownership of the merged partnership or that the 

merged partnership acquires the necessary rights to 

occupy the premises.

If any of the premises are leased or subject to a 

mortgage, consent of the landlord and/or mortgagee 

are likely to be needed and, if the merged partnership is 

taking out a loan, the lender’s requirements will also need 

to be addressed. The advice of a property lawyer will be 

needed to ensure that the various requirements are met.

Staff

The Transfer of Undertakings (Protection of 

Employment) (TUPE) Regulations are likely to apply 

when two or more partnerships merge.

The merging practices will need to work out their 

staffing requirements and, if it is anticipated that 

material changes in terms and conditions or 

redundancies will be needed, seek advice in order 

to mitigate the risk of claims.

Other practical matters
There are a range of other practical matters that will 

need to be addressed including:

• agreeing a name for the merged practice 

• changing the practice stationery, literature 

and website 

• harmonising IT, office systems and human 

resources policies and procedures 

• harmonising financial and accounting 

practices and agreeing an accounting 

reference date (which might in some 

circumstances have tax consequences) 

• agreeing on which suppliers to use 

• opening bank accounts for the merged practice 

and ensuring that receipts and outgoings are 

correctly apportioned between the merging 

practices and the merged practice 

•  appointing accountants and lawyers to assist 

with the merger and advise the merged 

partnership on an ongoing basis 

• agreeing a new partnership agreement for the 

merged partnership

In summary, practice mergers are increasing and 

the trend looks set to continue. However, the process 

is not without potential pitfalls. The above highlights 

some of the important considerations which need 

to be factored into any discussions. The team have 

experience of dealing with GP practice mergers so 

please do give us a call if you would like to discuss 

the process further. 



14 | Spot On For GPs and Practice Managers

The drugs giant Pfizer has a granted Patent in respect of  a “Swiss-form” of  claim.  
This type of claim allows a known medical composition to be patented for a second 
or further medical use.  Pfizer markets a drug called Lyrica™ (generic name, 
pregabalin) for the treatment of pain.  The patent to the composition itself has 
expired but a patent for its use for the treatment of pain is still in force. However, the 
practical enforcement of such use-limited claims has been problematic. 

A recent interim High Court judgment concerning 

this matter resulted in, inter alia, an Order being 

issued to NHS England that it should issue guidance 

to GP practices and pharmacies that:

“Pregabalin should only be described 
for the treatment of neuropathic pain 
under the brand name Lyrica™”. 

While this decision provides patent owners with 

assistance in enforcing their second medical use 

patents, it puts the onus on GPs and pharmacists to 

ensure that a medical composition for a particular 

use is only sourced from a drug company that holds 

the patent for that use.  This has resulted in GPs 

being forced to re-issue prescriptions for pregabalin 

with the branded form Lyrica™, causing confusion 

and adding to their already busy workload.   

Pfizer have acknowledged that the order has 

caused concern in the profession and issued an 

apology to GPs.  The open letter tries to bring clarity 

and reassurances to all concerned and explains 

that the company has been working at length with 

senior Government officials and NHS policymakers 

in England to identify the best way of supporting 

healthcare professionals and communicating the 

relatively unusual and complex patent situation.  

The letter also outlines the substantial investment 

made by the company in researching the new use 

of a medicinal composition, highlighting the critical 

contribution a patent plays in the lifecycle of a 

drug and how it enables further investment in drug 

development and research.  Indeed it is difficult to 

see how research could continue if there was no 

means for protecting the fruits of this work since 

a limited monopoly enables the company to be 

rewarded for the work undertaken and re-invest in 

further research into new drug therapies.

It remains to be seen whether the apology will be 

welcomed by GPs and improve their opinion of the 

patenting of a second medical use for a known 

medicinal product given that, possibly rightly, 

practitioners have previously been sheltered  

from such patent enforcement issues.

High Court 
Order to the 
NHS results in 
Pfizer issuing 
apology to GPs
Kate Lees,  
Consultant Patent Attorney  

klees@hcrlaw.com
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Meet the team: Louise Crook, Partner, Property Finance and Development

Louise Crook, Partner in the Commercial Property 

department at Harrison Clark Rickerbys, has acted 

for clients within the healthcare sector, in particular 

for doctors and their partnerships, for 10 years. She is 

recognised as a solicitor with a friendly approach and 

good industry knowledge. 

Louise has significant experience in dealing with all 

property transactions for medical partnerships. In 

particular, Louise advises clients on the following issues

• surgery acquisitions and sales
• transfer of interests
• financing and refinancing
• leases
• extension and redevelopment  

of surgeries

If you wish to discuss a specific 

matter with Louise or get more 

information on the services our 

team offers, please contact her 

on  lcrook@hcrlaw.com
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