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Boundary Rules 
At the time this goes to press you are likely to be 

amidst your spring drilling period, taking place 

after some extremely poor weather, and no doubt 

wondering what yields your crops will bring.  This 

together with the CAP reform looming puts some 

uncertainty back in to our rural economy.  

One rare constant, however, are several legal 

principles concerning boundaries of a farm.

Firstly, where a farm adjoins the river the 

presumption is that the boundary is down the 

middle of the river, unless there is any evidence 

to the contrary. If a river changes its course slowly 

over the years then the boundary shall move with it 

but where the course changes suddenly as a result 

of a flood then the ownership will not be affected. 

Secondly, is the ‘Hedge and Ditch Rule’.

Historically land was open and unfenced, until 

such time as landowners starting acquiring enough 

land that meant it was worth defining. Unless there 

is any evidence to the contrary the presumption 

is that the landowner started to dig a ditch on the 

farthest point of their boundary, thus, throwing 

the soil behind them which would then create a 

bank.  It is presumed that the boundary feature 

(hedge or fence) was then erected on that bank.  

The boundary feature itself does not form the legal 

boundary but the outer edge of the dug ditch.  

As a landowner, it is important that you 

continue to clear out and maintain your 

ditches, thus showing activities of an owner. 

This is to stop a neighbouring farmer from 

acquiring your ditch by adverse possession.   

The ‘Hedge and Ditch Rule’ will not apply 

if the ditch is natural or if there is a ditch on 

either side of the boundary feature (hedge or 

fence) or it the land was conveyed by express 

reference to an ordnance survey plan. 

If you have any questions regarding your 

boundaries please contact 

Mary Wathen, Senior Associate on 01989 561421 

or by emailing mwathen@hcrlaw.com
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Part 1 of the Commons Act 2006 provides for 

the review and updating of the commons 

registers.  Many applications that were pending 

in the first round of commons registration were 

withdrawn without decision because of the 

courts determination that the land could not 

be waste land of the manor if it had been sold 

away from the manor.  Those Applications that 

failed under the 1965 Commons Registration Act 

may now in certain cases be reconsidered. 

A number of pilot areas for re-registration have 

been allocated to see whether there is public 

enthusiasm for registration of more commons.   

The pilot areas include large parts of Herefordshire, 

Cornwall and Cumbria.   Currently there are many 

live applications for re-registration of land as 

Common Land in these pilot areas.  The success of 

that process will determine whether the legislation 

is expanded to the remainder of the UK.  

Although many of the applications relate to 

hill, fell and moorland, consideration of the 

available maps show there are many other 

applications in productive arable and grassland 

areas.  Those affected include farmers and 

land owners including public authorities and 

utility companies.  It is an area of law that 

is currently subject to various challenges 

through the Inspectorate and the Courts.

Although there are many potential benefits to the 

public when land is registered as common. Equally 

such rights can cause difficult issues for farmers and 

land owners as any works on the common land 

will require an application to the Secretary of State 

causing delay and cost.  Some land may already 

be subject to the public access provisions of the 

Countryside and Rights of Way Act.  In many cases 

registration as common land will also mean that 

the land will qualify as a S193 ‘urban’ common 

and in which case, the right of access would 

extend to both walkers and horse-riders, further 

limiting use for agriculture, utility and shooting.

Of main concern is that once classified as 

Common Land many farming activities can 

only be done permissively, tasks from ditching to 

cultivation may need to be agreed before being 

carried out, further there will be further potential 

restrictions on developments involving solar, wind 

and telecommunications. Many landowners 

are questioning the political motivation and 

agenda behind the re-registration scheme when 

considered in light of the future potential restrictions 

on a land owners use of his or her own land. 

Please contact Nigel Gowling, In-house Counsel if you 

have any questions or wish to discuss a matter with him 

on 01989 561417 or by emailing ngowling@hcrlaw.com.
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More Restrictions 
on your land 
Ramblers, horse riding groups and others 

wishing to extend their use of open land 

or land which appears to be unoccupied 

are getting another bite of the cherry.



Spring is a wonderful time of year. The 

change in season heralds the start of 

new beginnings for many things. 

Many people use this change of season as a 

fresh start and a chance to put behind them 

any problems of the last twelve months. For 

many farming families, and those involved in 

other ways in the agricultural industry, a great 

deal of the problems they experience in their 

lives stem from within their own families. 

More often than not with farming families 

there are a number of generations and siblings 

working and living together so that coupled 

with the stress, exhaustion and financial 

restrictions the agricultural industry throws 

at them it is inevitable that problems occur 

and family members fall out with each other 

despite everyone’s best efforts to get along.

Problems within farming families can stem from 

a number of different issues but often involve 

differences of opinion in the way the business 

should progress, the older generation not wanting 

to hand the reins over to the younger generation 

too soon and sibling rivalry. There is often only one 

main farmhouse and base and a business that 

is only really able to adequately support one or 

two families therefore when there are a number 

of siblings all hoping to inherent the house and 

the business tensions can and do arise. Imagine 

being promised the farm when the older relatives 

pass on and as a result you have invested your 

whole life and savings into the farm, setting up an 

entire dairy unit for example, a shooting school 

or riding school.  Imagine then, aforementioned 

older relatives then promising it to a different 

sibling or the donkey sanctuary for no obvious 

reason and saying that you would receive nothing.  

Where does that leave you?  Homeless, jobless, 

devastated, angry, vulnerable and possibly 

penniless are perhaps some of the repercussions of 

this change of favour.  Sadly this is becoming more 

and more prevalent in the old estates and farms 

whereby in order for them to survive they have 

needed to diversify and more often than not it is 

the offspring that are relied upon to facilitate this.  

In these situations there are legal remedies 

available that could assist by enabling you to 

seek to uphold certain promises that were made 

to you and which you have then relied upon. This 

is where the law of promissory estoppel comes 

in to play.  This doctrine prevents one party from 

withdrawing a promise made to a second party if 

the latter has reasonably relied on that promise.  

A promise made without consideration (usually 

in the form of some kind of payment) is generally 
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You cannot 
choose your 
family but you 
can make them 
keep to their 
promises. 
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not enforceable. It is known as a bare or 

gratuitous promise. Therefore, if a car salesman 

promises not to sell a car over the weekend, 

but does so, the promise cannot be enforced. 

But should the car salesman accept even one 

penny in consideration for the promise, the 

promise will be binding and enforceable in 

Court. Estoppel is not an exception to this rule.

Promissory estoppel requires:

1.  an unequivocal promise by words or conduct

2.  evidence that there is a change in position 

of the other party as a result of the promise 

3.  inequity or unfairness if the person who made 

the promise were to go back on the promise

In addition there are occasions whereby the 

law of Proprietary Estoppel can be relied upon. 

For example if a father promised a house or 

yard on a farm to his son and the son then 

took possession of the property and spent a 

large sum of money improving it, but the father 

never actually transferred the house to the 

son or left it to him in his Will. Upon the father’s 

death, the son could claim to be the equitable 

owner under the law of proprietary estoppel.   

The legal remedies set out in this article are just 

an example of some of the actions that are 

available in these cases and whilst potentially 

provide a real ray of light to those that have 

been promised the earth and then left with 

nothing they are not straight forward and require 

a detailed analysis of the facts in each case to 

determine whether or not a case has any merits. 

Please contact Lottie Goldstone, Trainee 

Solicitor, if you have any questions or wish to 

discuss a matter with her on 01242 246432 

or by emailing lgoldstone@hcrlaw.com.
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Three Counties Agricultural 
Society seals legal 
partnership with  
Harrison Clark Rickerbys
 We are delighted to announce that we have become the Official 

Legal Partner to Three Counties Agricultural Society. The deal signals 

the start of a mutually beneficial business relationship between 

two parties working in the very heart of the three counties.

The Society organises some of the biggest leisure-time  

events in the Midlands and the South West, including  

the Royal Three Counties Show in June. 

Competition Time
We’d like to give you the chance to win 

 two tickets to the Three Counties Show  

by answering the following question:

How many pints of milk 
are produced by UK 
dairy cows each day?
To be in with a chance of winning two tickets, send 

your answer to Francesca Mathews by emailing 

fmathews@hcrlaw.com The competition will close 

on 1 May 2014. All correct answers will be placed in 

a draw and the winner will be picked at random.
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It is not uncommon for family members to make 

payments to family businesses to assist with funding 

or cash flow. Quite often such payments are made 

with little thought as to whether they are a gift 

or a loan and the nature of the payment is not 

documented.  If the payment is a loan then it would 

usually be shown in the business accounts as such 

with an amount due to the lender as a creditor 

with the expectation that at some point in the 

future the business would pay those monies back.  

However if the donor of the loan dies the value 

of that loan is within their estate for inheritance 

tax purposes and inheritance tax may well be 

due on it.  This is despite the fact that the value of 

the donor’s interest in the business as shareholder 

or partner may well be eligible for business 

property relief and not attract inheritance tax.  

Had the payment been a gift, and had the donor 

survived the relevant 7 year period from the making 

of the gift, then that value would be outside of their 

estate for inheritance tax purposes which could 

have a significant effect on the tax payable.

In order for the Revenue to accept that monies are 

a gift as opposed to a loan, it is essential to keep 

accurate paperwork recording the nature of such 

movements of money in order that evidence can 

be provided to HMRC at the relevant time as to 

the intentions in respect of those monies.  And of 

course, although hindsight is a wonderful thing, it is 

not possible to retrospectively decide which way 

to treat the payment in order to achieve the best 

outcome for a particular set of circumstances! 

The Finance Act 2013 provides that where debts 

have been incurred and the monies have been 

invested in assets for which inheritance tax relief 

is given, or which are excluded from inheritance 

tax, or where the debt will not be repaid by 

the executors, then there are restrictions as to 

whether the value of the debts are deductible 

from the estate for inheritance tax purposes.

If you raise money against the security of your 

house to purchase farmland, business assets 

or woodland the debt will firstly be set against 

the relieved property and only if the value of 

the debt is greater than the relieved property 

can it be set against the value of your house 

which may be liable to inheritance tax.

Any new financing or refinancing of debt needs 

to take account of these principles. However the 

good news is that debts in existence before 6th 

April 2013 are not affected by the new legislation.

For further advice in relation to 

these topics please contact Shirley 

Rabbetts, Partner on 01905 744539 or 

by emailing srabbetts@hcrlaw.com.

Gifts, loans 
and debts 

These have been the topic of 

much discussion during the past 

year with a number of cases and 

statutory changes potentially 

affecting how inheritance tax 

is chargeable on estates.



Like to receive 
more frequent 

updates?

If you would like to 

receive more frequent 

updates about the issues 

our teams handle, then 

follow us on twitter

@HCRlaw

LPAs 

Those of us that live in the countryside 

will accept that there is always a point 

where our landrovers and tractors are 

no longer going to assist us in making 

our way through the latest snow fall or 

the flash floods that have appeared 

overnight.  Sadly there are many of 

our elderly rural community that simply 

cannot leave their homes in such 

circumstances.  We strongly urge such 

clients, and their families, to consider 

putting in place a Lasting Power of 

Attorney which allows someone to assist 

them during such events.  This may 

be as simple as the Attorney going to 

the bank and to the shops for you or 

making calls about your pensions.

This equally applies to owners of rural 

businesses where the bad weather can 

mean that key signatories are unable 

to make it into the office or are taken 

unwell.  In some circumstances this 

may cause cash flow problems for the 

business particularly if that person is 

absent for a prolonged period of time.  

A Lasting Power of Attorney would allow 

the appointed Attorney to step into that 

person’s shoes and continue dealing 

with the finances until they return.

Importantly once registered with the 

Office of the Public Guardian your 

Attorney can act for you at any time 

under your instruction but they do not 

then take over your financial affairs 

on a full time basis unless you are 

deemed to be mentally incapable of 

managing them yourself by a Doctor.  

For more information about Lasting 

Powers of Attorney please download 

our information leaflet from our website 

or contact  Natalie Smith on  

01432 349666 or email nsmith@hcrlaw.com


