
Welcome
Welcome to Harrison Clark’s Christmas edition of our specialist Medical Partnerships newsletter. 

In this latest edition of Spot On, we consider duties of good faith within a medical partnership 
and the competition issues a PCT may face when undertaking potentially anti-competitive 
practices. We also have another Q&A where we look at key issues a partner should consider 
when coming up to retirement.

May I take this opportunity to wish you a very happy Christmas and a prosperous 2013.

Robert Capper, Partner and head of the Commercial Department
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If your doctors’ practice is an 
unincorporated partnership, it does not 
matter whether or not there is a written 
partnership agreement as there will be an 
implied duty of good faith and honesty – a 
‘fiduciary duty’ - owed between the 
partners. This duty is placed within a 
partnership by the Partnership Act 1890 
(‘the Act’). 

Under the Act for example, there is a duty 
on partners not to compete with the 
business of the partnership, and in the 
event that a partner does make a profit 
from a competing business, such profits are 
to be paid to the partnership. However, 
the status of the duty of good faith being 
owed to each and every partner is subject 
to much legal discussion if the 
partnership is incorporated as a Limited 
Liability Partnership (LLP).

An Unincorporated partnership without 
a partnership agreement is governed 
solely by the Act and any specific oral 
terms agreed between the partnership 
members. This is known as a ‘partnership 
at will’. Whilst there will be a fiduciary duty 
implied into this agreement between the 
partners, the default provision of the Act 
is one of uncertainty, were a partner to 
breach the terms of the agreement.

Say a partner in a doctors’ practice were 
to start working privately in their spare time, 
competing against the practice. There is 
no provision to work a minimum number of 
hours under the Act which states a partner 
may take part in the management. In this 
instance, there is nothing to stop a doctor 
(other than pure conscience), from 
working few hours and competing with the 
practice elsewhere. 

Obviously the Act would catch this 
situation, meaning that the partner has 
to account for any profits made outside 
of the partnership. However, there is no 
provision under the Act to expel a doctor 
that has breached their duty further than 
the other parties care to forgive. The only 
way such an agreement can be achieved 
is if the partner retires. However, this would 
then cause dissolution of the partnership, 
an unfortunate side effect of an 
antiquated piece of legislation. 

The best way that such problems can be 
avoided is with a formal partnership 
agreement, as this would override the 
default provision of the Act. 

An Unincorporated partnership with a 
partnership agreement also implies a 
duty of good faith under the Act. The most 
important additional feature a written

DUTIES OF GOOD FAITH
In partnership law, there is an implied duty of good faith and honesty between partners in partnership 
together. We ask, is it enough to rely on such a provision?

partnership brings is its ability to govern the 
relationship between each of the partners, 
as in essence, the partnership agreement 
is a contract to which each of the partners 
are bound to. 

However, just because basic duties of 
good faith are implied; this does not mean 
that the agreement between the 
partners can be silent on rights of recourse 
for the rest of the partners, against a 
partner acting in bad faith. The rights of 
recourse cannot be implied into the 
agreement.  

Partners in a practice can govern 
minimum working hours, pay conditions, 
retirement provisions, disciplinary 
procedures and expulsion procedures 
in a sound and legally certain fashion. 
Coupled with the standard duty of good 
faith a partner owes to his fellow partners, 
this becomes a robust way of governing 
a business and ensures that disputes and 
unforeseen events are catered for.

The Limited Liability Partnership (LLP) is 
completely separate from a ‘typical’ 
unincorporated partnership and is 
governed by the Limited Liability 
Partnership Act 2000 (LLPA), as well as 
any agreement between the partners in 
a formal LLP agreement. Whereas over 
100 years of the Act and case law has 
enshrined the idea of acting in good faith 
and honesty to fellow partners, this has 
not been so established under an LLP. So is 
there still a duty of good faith implied?

The LLPA itself does not indicate whether 
the members’ relationships with each other 
and the LLP are one of a fiduciary nature. 
The members may decide to provide for 
fiduciary duties in the LLP agreement itself. 

This, however, does not mean that a duty 
isn’t owed automatically; it’s just not an 
express duty. The very nature of a 
partnership requires the partners to work 
together with a view to obtaining a profit 
(the definition of a partnership in law is 
“persons carrying on a business in common 
with a view of profit”). A fiduciary duty is 
more than likely still to be owed between 
the partners.

It is important for any LLP Agreement to 
include an express provision governing 
how the relationship between partners 
and to the LLP itself will work. Without this 
legal certainty, a LLP is more susceptible to 
disputes, having a much larger 
detrimental effect on the practice. 

Conclusions

Across all three types of partnership it can 
be assumed that there is an implied 
fiduciary duty owed between the partners 
of a partnership. Under the 
unincorporated partnership, with or without 
a written agreement, there is a 
fiduciary duty owed under the Partnership 
Act 1890 and under an LLP agreement, 
where there isn’t an express provision in 
the LLPA to other partners, it would seem 
that the very nature of a partnership would 
imply a fiduciary duty on one another.

However, despite these implied duties of 
honesty and good faith, it is important to 
make sure that there is scope to deal with 
scenarios where these duties are breached 
by a partner. Disputes can arise at any time 
in a medical practice between the owners. 
The easier they are to deal with, the less 
likely the dispute will be detrimental to the 
business in the long term.

Harrison Clark’s GP Services Team are 
on hand to provide assistance to GPs 
in areas such as: 

        Updating or introducing new     
        practice agreements (partnership  
        agreements and LLP agreements)   
        Disputes among partners   

        Advice on contracts
        General commercial advice, and    
        Other contractual concerns



The Act significantly changes previous 
healthcare legislation and amends the 
roles of several bodies which deliver 
NHS-funded services in the UK. NHS 
commissioning powers currently held by 
Primary Care Trusts (“PCTs”) will now be 
devolved to CCGs who will be 
regulated by the NHS Commissioning 
Board (“NHSCB”). PCTs and Strategic 
Health Authorities are to be abolished 
with effect from April 2013 and ‘Health 
and Wellbeing Boards’ will be established 
in local authorities with the responsibility 
for creating joint strategies for delivery of 
NHS, social care and health improvement 
services in the local authority area.

The NHSCB will commission approximately 
25% of NHS-funded services directly, with 
the majority of commissioning to be 
carried out by CCGs under the 
regulation of the NHSCB. The Act also 
establishes ‘Healthwatch England’ and 
‘Local Healthwatch’. Healthwatch 
England will represent the views of users 
of health and social care services and is a 
mandatory committee of the Care 
Quality Commission (“CQC”). However, 
Healthwatch England will act  
independently and the Act provides that 
the majority of Healthwatch England 
members cannot be from the CQC. From 
April 2013, each local authority will have 
established its own Local Healthwatch 
organisation to replace existing local 
involvement networks, who will then feed 
in views and make recommendations 
to Healthwatch England. A list of Local 
Healthwatch organisations can be found 
at www.healthwatch.co.uk. 

Under the Act, Monitor’s role will focus on 
ensuring that competition is fair and that 
it operates in the interests of patients. To 
implement this, Monitor will have the 

power to impose licence conditions to 
prevent anti-competitive behaviour. 
However, it is also important that the 
patient’s ability to choose must be 
protected wherever this is appropriate and 
Monitor will have a key role in ensuring that 
the players within the sector work together 
to give patients choices about their health 
care. 

One of the key drivers for the Healthcare 
Bill was the concept of “Any Qualified 
Provider”, which promotes a ‘fair 
playing field’ for all providers of NHS 
services, regardless of status as public, 
private or third sector organisation. 
Monitor’s role under the existing 
competition law regime is set out in 
Chapter 2, Part 3 of the Act and effectively 
gives Monitor concurrent powers with the 
OFT. Monitor will be able to investigate 
anti-competitive agreements under the 
Competition Act 1998 (as well as the 
identical provisions under EU law).

Monitor’s investigation and enforcement 
powers include to:
        Require any person to provide a  
        specified document;
        Enter business premises and (under     
        more specified circumstances)
        domestic premises without a warrant;
        Impose interim measures; and
        Impose a fine of up to 10% of the  
        turnover of the undertaking in 
        question

The OFT, however, retains the exclusive 
power to impose custodial sentences and 
personal fines under the Enterprise Act 
2002.

Monitor’s website states that any
enquiries in respect of any element of 
Monitor’s future role in preventing 

anti-competitive behaviour should be 
addressed to Jessica Dahlstrom (Jessica.
Dahlstrom@monitor-nhsft.gov.uk).  

From April 2013 the CCP will be an integral 
part of Monitor. To enable it to carry out its 
role relating to safeguarding choice and 
preventing anti-competitive behaviour 
which is against patients’ interests; Monitor 
will have a co-operation and competition 
directorate. Monitor has announced that 
the Executive Director of Co-operation 
and Competition will be Catherine Davies 
(current Director of the CCP). The CCP’s 
current Panel members will continue to 
provide independent advice to Monitor.

During 2013, Monitor will start to introduce 
a licence for providers of NHS-funded 
care. In addition Monitor will manage the 
regulation of prices and will support CCGs 
/ NHSCB so that they can ensure essential 
health services continue to run if a provider 
gets into financial difficulties. Monitor will 
continue with their role of assessing the 
remaining NHS trusts when they apply for 
foundation trust status. The CQC will 
continue to regulate the safety and quality 
of patient care.

If you have any queries or concerns in 
relation to CCGs, contact the Harrison 
Clark GP Services Team who can assist 
with:
        Drafting a CCG constitution
        document;
        Advising on staff transfers (PCB              
        groups and PCTs);
        Updating practice agreements 
        (partnership agreements and LLP    
        agreements);
        Property related issues
        Other contractual concerns

GET READY FOR MONITOR
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Anti-competitive practices within the NHS have been under scrutiny for some time now under the close 
eye of the Office of Fair Trading (“OFT”) and the Competition and Cooperation Panel (“CCP”). From April 
2013, the government’s existing regulator of NHS foundation trusts, ‘Monitor’, will take on a new role 
established under the Health and Social Care Act 2012 (the “Act”); to scrutinise the practices of Clinical 
Commissioning Groups (“CCGs”) in relation to anti-competitive behaviour.



To discuss these, or any other issues please don’t hesitate to get in touch. We look forward to hearing from you. 
Cheltenham  T: 01242 269198  F: 01242 584195  Kings House 127 Promenade Cheltenham GL50 1NW
Hereford   T: 01432 349670  F: 01432 349660  Thorpe House 29 Broad Street Hereford HR4 9AR
Ross-On-Wye  T: 01989 562377  F: 01989 565961  6 High Street Ross-On-Wye HR9 5HL
Worcester  T: 01905 612001  F: 01905 744899  5 Deansway Worcester WR1 2JG
Serviced offices:  London  T: 0207 014 3360  Birmingham  T: 0121 237 6009

info@harrison–clark.co.uk  www.harrison–clark.co.uk
No Liability is accepted for the advice and information in these articles in respect of individual matters. Please contact our team for tailored advice.

QUESTION AND ANSWER
Q) I am a doctor approaching retirement in a small partnership practice. What should I consider 
prior to retirement?

Authorised and regulated by the SRA

A) Retirement from a partnership may not 
be as straightforward as you think unless 
your partnership has taken the 
appropriate advice from the outset in 
relation to the partnership agreement, 
considered what is to happen to your 
share in the goodwill and / or partnership 
property, and in some cases, whether your 
partnership can force you retire at a certain 
age if you do not wish to.

Partnership Agreement
The very first action point when 
considering retirement is to consult your 
existing partnership agreement. In the 
absence of a partnership agreement, you 
may wish to consider whether it is now 
appropriate to enter into an agreement, 
otherwise you and your partners will be 
operating a ‘Partnership at will’ under 
the provisions of the Partnership Act 1890 
(the “Act”). The Act is somewhat limited in 
respect of making provision for retirement 
and generally affords little protection for 
continuation of the practice.

If a partnership agreement is already in 
place, you may not need to draw up a 
completely new agreement, but you will 
need to consider the existing agreement 
and amend / supplement it as necessary.  
Ideally, by the stage when you are 
considering retirement, the partnership 
should have earlier sought advice on how 
to deal with the disposal of your share in 
the partnership and / or surgery premises or 
other assets. We would always 
recommend that you seek appropriate 
legal and accountancy advice in this area.

Do I have to retire?
Age is now a protected characteristic 
under section 5 of the Equality Act 2010 
(the “EA”). The EA outlaws unjustified age 
discrimination in recruitment, promotion and 
other employment terms, and this also 
applies to partners. A key difference 
between age and the other protected 
characteristics is that direct age 
discrimination can be objectively justified 
(section 13(2), EA).

Partners have never been subject to the 
“default retirement age” exception; 
under which employers could set a 
retirement age of 65 or above for 
employees, without it being 
discriminatory. Therefore, any provision 
in a partnership agreement that requires 
partners to retire at a certain age will be 
discriminatory unless it can be objectively 
justified. To avoid claims, partnerships must 
identify the legitimate aim that they intend 
to achieve and show that setting their 
chosen retirement age is a 
proportionate way of achieving it.

In Seldon v Clarkson Wright and Jakes (a 
partnership) [2012], Mr Seldon, a partner, 
was compulsorily retired from a law firm at 
the age of 65 and claimed direct age 
discrimination. The Supreme Court held 
that the firm had identified legitimate aims 
(staff retention, workforce planning and 
dignity), which could potentially justify 
the compulsory retirement. The case will 
now return to the employment tribunal for 
it to consider whether the firm’s chosen 
retirement age of 65 was a proportionate 
means of achieving the aims identified.

Harrison Clark’s GP Services Team are on hand to provide assistance to GPs in areas such as: Preparation and review of
partnership agreements, Changes to the partnership/restructuring, Disputes among partners, Sale and acquisition of
property, Leases, Debt Recovery, Advice on contracts, General commercial advice and Formation of limited liability 
partnerships and preparation of members’ agreements.


