
1 
 

THE RIVER STOUR FISHERY ORDER – SEVERAL ORDER APPLICATION BY WASH 

MUSSELS LIMITED 

FURTHER PUBLIC CONSULTATION 

REPORT BY HARRISON CLARK RICKERBYS SOLICITORS 

INTRODUCTION 

Wash Mussels Limited have applied to DEFRA for a several order for a trial fishery for mussels 

in the estuary of the River Stour. A statutory consultation was carried out in 2015, as a result 

of which a number of objections and other comments were received from statutory bodies, 

non-governmental organisations, companies and private individuals.  

This is a further non-statutory consultation based on the work carried out as a result of the 

outcome of the original consultation to ensure that the Secretary of State at DEFRA receives 

all the necessary information to decide whether :- 

(a) To grant the application 

(b) To hold a public inquiry into the application  

(c) To refuse the application 

(d) Possibly to decide that DEFRA does not have the information necessary to determine 

the application. 

The purpose of this document prepared by Peter Scott, the lawyer acting as agent for Wash 

Mussels Limited on the application, is to put the application into context, explain its purpose 

and significance, and to introduce the range of reports which have been obtained to address 

the issues raised in the statutory consultation. While the general thrust of reports is indicated, 

the actual reports must be referred to rather than reliance being placed on this paper. 

POLICY FOR AQUACULTURE 

Great Britain is richly endowed with estuaries. Those estuaries have the potential to cultivate 

very much more bivalve molluscs than they do at present. These form a valuable export for 

the country, and a very efficient, indeed the most efficient, way of producing protein for human 

consumption. Their cultivation also provides much needed potential for seasonal 

diversification for the fishing industry. The European Union and the United Kingdom adopted 

a policy nearly 20 years ago that the production of aquaculture products should be massively 

increased. 

This has not been achieved, in part as a result of pollution which the United Kingdom has been 

slow to address and in part from difficulties in obtaining permissions to carry out aquaculture 

in estuaries which are European Marine Sites under the Birds or Habitats Directive, and there 

was previously an interpretation of the law which took an extreme view of potential disturbance 

of seabirds, and a view that any environmental changes which favoured any bird species of 

European interest could not be approved if any bird species could be less favoured. Further, 

it was suggested that any trial fishery which was proposed to be carried out in a European 

Marine Site had to be carried out outside the Marine Site, which made it impossible for a 

meaningful trial to take place. 

Following major programmes of improvement to waste water infrastructure in recent years (in 

no small part due to the existence of shellfish orders such as is applied for in this case) and 

an interpretation of European legislation has changed over the last ten years, it has proved 

possible to bring forward the present scheme as meeting the constraints of the nature 

conservation legislation to the initial consultation stage with the assistance of the late Dr Ziggy 



2 
 

Otto, formerly a scientific officer with the Welsh nature conservation agency CCW. It was his 

initial report and supplemental environment report presented in response to comments from 

Natural England which formed the basis of the initial statutory consultation. They were focused 

on the environmental issues which were viewed as the main concerns because of the strict 

rules applying to European sites and previous difficulties, and unless those issues were 

resolved to the satisfaction of Natural England on a preliminary view, and therefore to the 

Crown Estate whose consent is required, the project could not proceed to the preparation of 

a draft order and a general public consultation at all. 

WHY AN APPLICATION FOR A SEVERAL ORDER IS NECESSARY 

In order to cultivate mussels, small mussels have to be gathered from sites where they will 

otherwise be carried away in winter storms and brought to sites where they can be grown on 

to marketable size, feeding on the nutrition which flows from land and freshwaters into the 

estuaries. 

The problem is that if those mussels are laid on the bed of an estuary, even if the mussel 

farmer rents the bed of the river for the purpose, the mussels can simply be fished or gathered 

by anyone else, because it is a public fishery. If they are attached to rafts or contained in racks 

or other structures, there is no legal problem, but such a development would be extremely 

unwelcome in the Stour estuary not least because of the way it is used. 

In order to address this problem, and a shortage of stocks of bivalves, legislation was brought 

in initially in the 1850s which enabled a several or private fishery to be created in limited areas 

by a statutory order, so that an applicant could say that within the particular area described in 

the order any fish of the species mentioned would belong to the applicant for the period of the 

order. The order would preserve the rights of the public to navigation and to fish, provided that 

the stock were not deliberately or recklessly damaged. These orders have been granted in a 

number of areas around the coast of the United Kingdom, and in many cases have led to very 

successful fisheries of the type proposed. 

What is proposed in the present case is to clean off limited areas within five areas of the 

estuary and lay down mussels in those areas to see how well they grow, whether they will be 

subject to excessive predation, what environmental changes take place, and to provide the 

information on the basis of which (a) the applicants can decide whether a longer-term fishery 

is a viable proposition and to make a further application to DEFRA on that basis and (b) 

DEFRA can be provided with the information necessary to determine such an application. 

It must be emphasised that the present application is an application for a trial fishery for 5 

years from the date of order. That fishery cannot be extended without the applicants going 

through the same procedure again, resulting in a further public consultation, and a further 

decision by DEFRA ministers, taking into account all information and representations received 

at that time. 

WHY THIS FURTHER CONSULTATION IS NECESSARY 

Responses to the initial consultation raised a range of questions, objections and comments 

on some issues which are dealt with in Dr Otto’s two reports, but in many cases were not. As 

Dr Otto had just died and his notes were not available, it was not possible to answer many of 

the points made in relation to his work, much respected as was his particular expertise. 

Consequently I identified other specialists with relevant experience in both the areas Dr Otto 

addressed and those he did not, and results of their work are presented in this consultation. 

Each expert has been engaged on terms such as apply to experts who give evidence in court, 

which should therefore be entirely objective. 
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Everyone who has responded to the initial consultation receives individual notification of this 

consultation, and I look forward to receiving not only their responses but responses from other 

people who will learn of the proposals through the press release which is being issued or in 

any other way. In discussion with DEFRA of the outcomes of the initial consultation it was 

agreed that it would be in the public interest for further reports to be obtained and prepared 

and placed in the public domain for comment in order that ministers could receive the fullest 

information obtainable on all the serious issues which had been raised on the basis of which 

to make a decision. 

CLARIFICATION OF ASPECTS OF THE PROPOSAL 

A number of representations focused on the absence of clear information as to the timing and 

duration of vessels working on the proposed trial sites. Unlike constructing a project on land, 

this is in its nature extremely difficult to specify with any exactitude, particularly in relation to a 

trial, where in the nature of the matter, the amount of work involved may vary to a very 

significant degree. However, the main constraint identified has proved to be the availability of 

seed mussel, and therefore it has been possible to produce a reasonably detailed estimated 

programme of work based on more optimistic, but still not entirely unrealistic expectations of 

supply. These programmes are set out in the ecological supplementary report, rather than 

being duplicated elsewhere in the consultation. 

THE LEGAL REPORT 

Concerns were raised by harbour authorities, harbour operators, yachtsmen and fishermen 

as to the extent to which, as a result of an order being granted, other activities in the estuary 

could be made illegal, and could result in a claim by the mussel farmer against them if mussels 

were damaged or lost. The restrictions that apply in such a case are set out in section 7 of the 

Sea Fisheries (Shellfish) Act 1967, and DEFRA requested that a report be prepared setting 

out the implications. These include the facts that the public right of navigation and anchorage 

still applies within the order area as they apply outside it, and public rights of fishery still 

continue to be available over the order area except in relation to gears which can damage the 

mussel beds. 

The concerns of the statutory authorities have been addressed by DEFRA, who have provided 

wording to be added to the draft order which makes it clear that the statutory rights of harbour 

and navigation and other authorities prevail over the several rights granted to the applicants. 

NAVIGATION 

Traditionally, several fisheries have had to be marked out as such with buoyage. Also the 

initial reports referred to the possibility of deploying crab pots (which need a separate licence 

from the fisheries regulators Kent & Essex and Eastern Inshore Fisheries and Conservation 

Authorities) if required in the event of heavy predation by crabs, which raised the implication 

of further buoyage. Wash Mussels Limited do not wish to employ buoyage around the sites, 

and has decided for the term of the trial not to use crab pots.  

The concerns expressed by harbour authorities and operators, yachtsmen and fishermen with 

regard to the possibility of incidents arising from buoyage and maritime safety generally in 

response to the initial consultation Marico consultancy was identified as having the requisite 

expertise in relation to harbour management and safety was engaged to carry out 

consultations with authorities and representative groups. They have presented their 

recommendations and conclusions of their navigational risk assessment in the form of a report 

presented in this consultation. Marico have consulted on the basis of two options, one 

including buoyage and one not, and their report pursuant to their understanding of their 

professional obligation therefore contains reference to both, notwithstanding that Wash 
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Mussels have decided not to use crab pots during the trial and have requested DEFRA not to 

require buoyage or crab pots. 

THE FISHERIES REPORT 

To provide clarification of the extent to which the proposals might affect other fishery interests 

Homarus were engaged to carry out consultations with the fishery bodies and provide 

professional advice as to interactions with other fishing techniques which might be used in the 

estuary. They were also asked to address what effect establishing the trial fishery might have 

on other fishery interests to the extent that the beds might restrict other fishing activity by 

specific methods. In the nature of such enquiries, particularly in relation to very specific parts 

of an estuary, such information is necessarily very limited, as landing information is gathered 

only in ports and is usually non-specific as to the waters from which the fish are obtained. 

Therefore, information is based on reasonably professional assumptions derived from the 

available information and other professional judgments. 

So far as interactions between fishing techniques and bottom laid farmed mussels are 

concerned, there is necessarily no local experience here; however, the consultants are familiar 

with other fisheries and mussel beds where in most cases fisheries can be carried on 

successfully and anecdotally can benefit from the presence of farmed mussel beds. 

ECOLOGICAL ISSUES 

A number of representations touched on potential interactions with birds, and benthic species 

and habitats. APEM consultancy which has expertise in both benthic environments and 

ornithology was engaged to provide a further ecological report which supplements Dr Otto’s 

original work, and addresses the further data acquired by Atkins in relation to noise. 

ACOUSTIC REPORT 

Concerns have been expressed in relation to the potential for vessels used in the fishery to 

disturb roosting birds. One specific concern was the mention of a RIB or rigid inflatable boat 

to be used as an alternative to the two small dredgers to be operated on the trial. It has now 

been confirmed to Natural England that an RIB will only be used in summer for maintenance 

(for example starfish mopping) when one of the dredgers is not available because it is engaged 

in cockle fishery, and will not be launched from the western end of the estuary. 

As to the dredgers, for the avoidance of doubt I felt it was necessary to have specific 

information about the level of noise which would be created by a dredger in operation, when 

it will be moving at less than 2 knots. Atkins, which has done similar work for the Environment 

Agency, were engaged to carry out these observations and to document the results. As a 

result of adverse weather conditions this was long delayed, but has now been completed. The 

report shows that there will be a limited radius around the dredger where there will be expected 

to be a response from seabirds, but no significant disturbance is to be anticipated from this 

source. 

APPLICANTS’ SUMMARY 

We believe that the reports provided do address comprehensively and professionally with 

concerns raised. Some responses have referred to aspects of the trial on which there is some 

uncertainty at the present time. The directors of Wash Mussels Limited are professional 

fishermen who are accustomed to work closely with other interests to mutual benefit and to 

minimise risks – a very important consideration in the fishing industry. They have welcomed 

the positive response of stakeholders to establishing clear lines of communication so that 

estuary users are made aware at the earliest opportunity of proposed dredger operations, and 

in turn they are made aware by local groups of scheduled activities where a dredger might 
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constitute at least an inconvenience if it were present in a specific location at a specific time. 

Interactions with leisure and recreational fishery users are likely to be minimised by working 

the dredgers on weekdays and in daylight in any event. 

RESPONSES TO THIS CONSULTATION 

All comments on this consultation should be provided either to DEFRA or to Harrison Clark 

Rickerbys at the postal or email addresses shown below.  All responses received within a 

month of the commencement of the consultation will be collated and taken into account by 

DEFRA. Unfortunately it is necessary to set a period, and as the legislation provided for such 

a period of a month in respect of the initial consultation the conclusion was reached that the 

same period should be allowed in respect of this further non-statutory consultation. 

 
Please send all responses to the addresses below: 
 
Harrison Clark Rickerbys   Shellfish and Aquaculture Team 
Solicitors     Area 8A Millbank 
5 Deansway     DEFRA 
Worcester     Nobel House 
WR1 2JG     Smith Square 
      Westminster 
pscott@hcrlaw.com    London 

SW1P 3JR 
michael.gubbins@defra.gsi.gov.uk 
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