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NUS Guide on Legal Forms and Incorporation for Students’ Unions 
 

The information in this Guide is necessarily of a general nature.  It is believed to be correct at the time 
of publication.  It is not intended to be exhaustive or to provide legal advice in relation to any particular 
situation, and it does not recommend one particular legal form over another.  It is important to 
remember that the circumstances of students’ unions vary from one students’ union to the next, and 
specific advice should be sought for specific situations. 
 
1. Legal Forms 

1.1 What does the phrase ‘legal form’ mean? 

1.1.1 A 'legal form' is the type of entity that an organisation is considered to be in the eyes of the 

law. 

1.2 What legal forms do students’ unions usually take? 

1.2.1 There are three main types of legal forms that are suitable for students’ unions: 

(a) Charitable unincorporated association (See Section 3) 

(b) Charitable company limited by guarantee (“charitable company”) (See Section 4) 

(c) Charitable Incorporated Organisation (“CIO”) (See Section 5) 

1.2.2 The unincorporated association is an unincorporated legal form.  See Section 2 for more 

detail on what it means to be unincorporated.  Historically, most students’ unions began as 

unincorporated associations and many remain so. 

1.2.3 The charitable company and the CIO are both incorporated legal forms.  See Section 2 for 

more detail on what it means to be incorporated.  Increasingly, existing unincorporated 

students’ unions are considering changing their legal form to adopt one of these 

incorporated legal forms. 

1.2.4 The table at the end of this Guide sets out a quick and useful comparison of the different 

legal forms suitable for students’ unions 

1.3 What other legal forms are there? 

1.3.1 You may come across charities established by Royal Charter or Act of Parliament.  For 

example, your parent institution may have been established by Royal Charter.  These legal 

forms are rare in practice. 

1.3.2 Charitable trusts are a traditional legal form for grant-making charities.  Trusts do not have a 

membership however and would not be suitable for students’ unions.  

1.3.3 Some legal forms cannot be used for charities: for example, the community interest 

company (“CIC”) or the community amateur sports club (“CASC”). 

1.3.4 It is extremely rare for a students’ union or charity to be established as a company limited by 

shares. 
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2. The difference between unincorporated and incorporated legal forms 

2.1 What is the main difference between unincorporated and incorporated legal forms? 

2.1.1 Some of the legal forms available to students’ unions are unincorporated (the 

unincorporated association), whilst others are incorporated (the charitable company and the 

CIO).  

2.1.2 The most significant difference between these two types of legal form is the potential 

exposure of your trustees to personal liability for your students’ union’s debts.  The trustees 

of an unincorporated students’ union potentially face much greater exposure than the 

trustees of an incorporated students’ union.  Other differences are outlined below.   

2.2 What does it mean to be unincorporated? 

2.2.1 An unincorporated students’ union has no legal identity of its own.  This means that all of its 

legal relationships are entered into by the trustees of your students’ union, rather than the 

students’ union itself.  Your trustees can use the assets of your students’ union to meet any 

liabilities, but if the assets of your students’ union are insufficient to cover those liabilities, 

your trustees may be personally liable for the shortfall.  

2.3 What does it mean to be incorporated? 

2.3.1 An incorporated students’ union has a legal personality of its own and liability for its debts is 

limited to the assets of the organisation.  This gives it two key advantages over an 

unincorporated students’ union. 

2.3.2 First, the incorporated students’ union can enter into legal relationships in its own name and 

is responsible for its own liabilities.  Its liability is usually limited to its assets, which means 

that if it runs out of assets, your trustees are not generally personally liable for any shortfall.  

This is a very significant advantage. 

2.3.3 Secondly, since the incorporated students’ union can hold property in its own name, there is 

no need to make any transfers of property when there is a change of trustees.  Although 

many students’ unions do not own property (as your students’ union building is usually 

owned by your parent institution), this is still an important advantage to be aware of and it 

could be relevant to your students’ union. 

2.4 What are the types of liability that trustees can face?   

2.4.1 There are two main types of potential liability which rest with the trustees of your students’ 

union.  The first is liability towards third parties (which can be contractual or arise in tort) and 

the second is liability toward the students' union itself.  

Liability towards third parties 

2.4.2 Because an unincorporated students’ union cannot enter into a contract in its own name, it 

is normally your trustees who do so.  If any liability arises out of the contract therefore, it is 

usually your trustees who are potentially liable to the other party.  In normal circumstances, 

your students’ union will reimburse your trustees from its assets where your trustees do 

incur any such liability.  It is only where the extent of the liability is greater than the assets 
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which your students’ union holds that your trustees will remain liable to the party with whom 

they have contracted.   

2.4.3 Potential liability to third parties can also arise in “tort”.  This type of liability would exist, for 

example, towards those who rely on professional expertise or advice provided by your 

students’ unions through its employees or volunteers.  It might also arise if a member of the 

public trips on a mat at your students’ union’s premises and sues your trustees.  Again 

however, your trustees could meet the claim from your students’ union’s assets, and these 

would include the proceeds of any relevant insurance policy. 

Liability to the charity for breach of trust 

2.4.4 As charity trustees, the trustees of your students’ union are expected to comply with their 

duties under charity law to pursue your students’ union’s charitable purposes and safeguard 

its assets.  If your trustees act in a way which is negligent and which results in your 

students’ union incurring costs, then your trustees may be in breach of trust and your 

students’ union would have a claim against them.  Such a claim may be brought against a 

trustee on behalf of your students’ union by the Charity Commission or by the Attorney 

General.  It is important to note that this second type of liability is not affected by whether or 

not your students’ union is incorporated.  It is also important to note that claims of this sort 

are extremely rare.  In addition, there is a defence if your trustees have acted honestly and 

ought reasonably to be excused. 

Statutory and criminal liability 

2.4.5 You should be aware that it is also possible for your students’ union or your trustees to 

become liable for offences committed by your students’ union’s staff.  For example, under 

health and safety laws, the Bribery Act or the law relating to corporate manslaughter. 

2.5 How does incorporation protect trustees from these types of liabilities? 

2.5.1 Incorporation is the process by which an existing unincorporated students’ union changes 

its legal form and becomes a charitable company or a CIO.  See Section 7 for more detail 

on the incorporation process. 

2.5.2 If your students’ union incorporates, it would have a legal personality of its own (distinct 

from your trustees) and it would have its own obligations and rights to third parties – these 

would not have to be taken on by your trustees personally.   

2.5.3 If an incorporated charity cannot meet its obligations to third parties, it will become insolvent 

and the trustees are shielded from personal liability except in the most extreme 

circumstances.   

2.5.4 Incorporation would also limit the potential liability of your students’ union’s members as 

each member would give a guarantee to cover the liabilities of the charitable company or 

CIO, usually limited to a nominal amount of £1.  In this way, the liability of each member for 

the debts of your students’ union would be limited to £1.  
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3. Unincorporated Associations 

3.1 What is an unincorporated association? 

3.1.1 An unincorporated association has a two-tier governance structure and consists of a group 

of members who come together and who entrust the holding and management of assets to 

a smaller governing committee which are the trustees in the case of a charitable 

unincorporated association.   

3.1.2 An unincorporated association is governed by a set of rules or constitution.  It is a creature 

of contract, and the rules or constitution is the contract between the members.   

3.1.3 Many students’ unions are unincorporated associations. 

3.2 What age can a trustee of an unincorporated association be? 

3.2.1 The minimum age of a trustee of an unincorporated association is 18. 

3.3 What are the rights of members?   

3.3.1 The basis of the rights of the members of an unincorporated association is contractual and, 

therefore, largely depends on the constitution.  Members of an unincorporated association 

have rights to insist that the constitution is complied with, just as parties to contracts are 

entitled to enforce their terms.  

3.3.2 The members of an unincorporated association have no implied power to alter the 

constitution.  However, the trustees and members of a charitable unincorporated 

association can use the statutory power in the Charities Act 2011 to amend any of the 

administrative powers and procedures in the constitution.  This is a useful power, especially 

where the constitution does not contain an express power of amendment. 

3.4 How do members make decisions? 

3.4.1 Typically decisions of members of an unincorporated association are made by formal 

resolution at a meeting by majority voting.  This will depend on the express provisions of 

your constitution however.  The constitutions of most unincorporated students’ union for 

example will allow members to make decisions by general meeting and by referenda. 

3.5 What are the advantages of being set up as an unincorporated association? 

3.5.1 Cheap: An unincorporated association is cheap to set up and run.   

3.5.2 Flexible and informal: It is flexible and can be run with relative informality.   

3.5.3 Administrative ease: To some extent, unincorporated associations may be easier to 

administer than incorporated charities as they are not generally subject to outside control or 

regulation.  There is no central register of unincorporated associations, no central regulator 

and no statutory requirements dictating how they are run.  They are generally subject to less 

formal rules when they want to make changes to their constitutions.  However, students’ 

unions are charities and must therefore register with the Charity Commission (if their income 

is above £100,000 per year) and are subject to the regulation of the Charity Commission 

(whether they are unincorporated or incorporated).   
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3.5.4 Simplified financial reporting: Smaller unincorporated charities with a gross annual 

income of £250,000 or less can prepare accounts on the simpler receipts and payments 

basis (smaller CIOs can also do this but not charitable companies).  

3.5.5 Simplified disclosure requirements: Unincorporated charities do not need to make the 

same disclosure on their letterhead and other documents as incorporated charities.  They 

can be subject to a lesser degree of transparency: for example it is easier for third parties to 

access the constitution of a charitable company than is the case with a charitable 

unincorporated association.  

3.6 What are the disadvantages of being an unincorporated association? 

3.6.1 No separate legal personality: As explained in Section 2, unincorporated associations 

have no separate legal personality.   It is the trustees who take on the legal relationships of 

the association.  A significant disadvantage of being an unincorporated association is that 

your individual trustees are exposed to potential personal liability for the liabilities of your 

students’ union.  While your trustees can use your student’s union’s assets to meet its 

liabilities, if your students’ union runs out of assets your trustees can be held personally 

liable for any shortfall.  For example, if your students’ union runs out of money and has to 

make all staff redundant, your trustees would be personally liable to make the statutory 

redundancy payments.   

3.6.2 Risk of personal liability for members: Although more unusual, it is also possible for the 

members of an unincorporated association to be held personally liable to other members or 

third parties in certain circumstances. 

3.6.3 Property held in personal capacity: Another disadvantage (though not relevant for all 

students’ unions) is that when there is a change of trustees of an unincorporated 

association, the students’ union’s property must be transferred into the names or control of 

the new trustees.  This can be avoided by using a nominee to hold the property, for 

example, but it is still an extra administrative issue. 

3.6.4 No backdrop statutory framework for governance: There is no statutory framework of 

principles supporting the governance of unincorporated associations (as is provided for 

companies by company law or CIOs by charity law).  There is some case law, but it is 

patchy and incomplete.  This means it is extremely important that the constitution of an 

unincorporated students’ union is carefully drafted to suit its particular circumstances. 

4. Charitable Companies 

4.1 What is a charitable company? 

4.1.1 Companies come in two main forms: companies limited by shares and companies limited by 

guarantee.  A guarantee company does not have a share capital, but has members, who 

promise that if the company is wound up, they will contribute a specified sum (usually £1) to 

the assets of the company. 

4.1.2 The charitable company limited by guarantee is widely used in the charity sector.  Its 

purposes must be exclusively charitable and be for the public benefit.  The test for whether 

the purposes are charitable and for the public benefit is established under charity law.  
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4.1.3 A charitable company has a two-tier governance structure: the directors (who are the charity 

trustees) and the members (also known as company law members).  The trustees are the 

people who manage the charitable company and are responsible for its day-to-day running.     

4.1.4 The governing document of a charitable company is called a Memorandum of Association 

and Articles of Association.  The Memorandum records the names of the first members 

(known as the “subscribers”) and the date the charitable company was created.  The 

Articles of Association set out the rules for the running and regulation of the internal affairs 

of the charitable company, including for example how the trustees will be appointed and 

removed. 

4.2 Will we become a business if we become a company?  

4.2.1 No.  Students’ unions are charitable organisations and you will not become a commercial 

business simply because you change your legal structure.   

4.2.2 Most businesses are established as companies limited by shares (because this allows for 

profit to be returned to shareholders) rather than companies limited by guarantee.  The 

company limited by guarantee structure is the traditional form for charities and not-for-profit 

organisations.   

4.3 Will we have to make a profit if we become a company? 

4.3.1 Students’ unions seek to make a profit on any trading activities that they carry out.  What 

distinguishes students’ unions from other businesses is that the profits you earn are used 

for your charitable purposes.  This is the same with all charities that carry out charitable or 

non-charitable trading activities.  Although they seek to make profit, this profit is put back 

into the charity or used for the good of its beneficiaries – it is not returned to shareholders 

as private profit.  

4.4 Which charities are set up as a charitable company? 

4.4.1 The following organisations all operate as charitable companies.  One of the key reasons 

they may have chosen to operate as companies is so that their trustees have the protection 

of limited liability:  

(a) War on Want. 

(b) Oxfam. 

(c) Save the Children. 

4.4.2 There are also a number of students’ unions that operate as charitable companies, 

including: 

(a) De Montfort University Students’ Union Limited. 

(b) Kings College London Students’ Union. 

(c) University Campus Suffolk Students’ Union. 

(d) University of Birmingham Guild of Students. 
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(e) University of Bristol Students’ Union. 

(f) University of Lincoln Students’ Union. 

(g) University of Portsmouth Students’ Union.  

(h) Warwick Students’ Union. 

(i) Leeds University Union. 

(j) University of Cardiff Students’ Union. 

4.5 What age can a trustee of a charitable company be? 

4.5.1 The minimum age of a trustee of a charitable company is 16. 

4.6 What are the rights of a company’s members?   

4.6.1 Company law sets out a fairly rigid default framework of members’ rights.  Many of these 

rights will apply unless and to the extent they are varied in the governing document (the 

articles of association).   

4.6.2 The statutory rights comprise both individual and collective rights.   

4.6.3 There are two very important collective rights that are protected under company law.  The 

first is that the members will have the right to collectively change the articles of association 

(by special resolution).  (It must be remembered that any amendment to the articles of 

association of a students’ union that is a charitable company will always require the 

approval of the parent institution under the Education Act.)  The second is the right of the 

members to remove the students’ union’s trustees from office (by ordinary resolution).   

4.7 How do a company’s members make decisions? 

4.7.1 The members of most students’ unions make decisions in general meetings of the members 

or by referenda.  Both these methods of decision-making will still be available with the 

charitable company structure.  Your students’ union would be able to hold general meetings 

under the Companies Acts, and also meetings of the members under the bye-laws (which 

would not have to comply with all the stringent requirements of company law relating to 

specific notice periods, etc.).  

4.8 What are the advantages of being set up as a charitable company? 

4.8.1 Separate legal personality: As explained in Section 2, if your students’ union is a 

charitable company it will have a separate legal personality enabling it to enter into 

contracts, employ staff, lease property and have its own obligations and rights.  This limits 

the potential liability of your trustees and is a significant advantage over the unincorporated 

legal form.   

4.8.2 Limited liability: The potential liability of a company’s members for its debts is also limited 

as each member would give a guarantee to cover the company’s liabilities, usually limited to 

a nominal amount of £1.   
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4.8.3 Membership rights protected by legislation: If your students’ union becomes a charitable 

company, the rights of its company law members would be protected under company law.  

The charitable company structure is commonly used by membership charities and 

organisations for this reason because it is a democratic structure that respects and 

enshrines the individual rights of members, not least the right of each and every member 

(under company law) to attend and vote at general meetings of the company or to appoint a 

proxy to attend and vote in his or her place. 

4.8.4 In addition, there are also two very important collective rights that are protected under 

company law – see paragraph 4.6.3 above.    

4.8.5 Perceived greater independence from parent institution: If your students’ union 

becomes a charitable company, it would be regarded in law as a separate legal person in its 

own right.  This would arguably give your students’ union perceived greater independence 

from your parent institution than it currently has as an unincorporated association. 

4.8.6 Tried and tested legal structure: Incorporation as a charitable company involves 

formalisation of governance structures, re-enforced by company law, and usually means a 

clearer ownership structure and governance. 

4.8.7 More transparent: Becoming a charitable company brings regulation and disclosure 

requirements which could increase public accountability and confidence in your students’ 

union.  

4.8.8 Recognition by external stakeholders: In practice, many banks and financial institutions 

prefer lending to a charitable company because they can protect the loan by registering a 

charge at Companies House.  Also, third party contractors may be less willing to contract 

with an unincorporated organisation than a company.  Becoming a charitable company can 

therefore bring the benefit of easier dealings with third parties.   

4.9 What are the disadvantages of being a charitable company? 

4.9.1 Two regulators: Charitable companies are registered with both Companies House and 

(usually) the Charity Commission, and therefore subject to the filing requirements of both, 

which some charities find onerous.   However, company administration will be easier if 

routine Companies House registration and filing requirements are understood. 

4.9.2 Dual role of trustees: Trustees of charitable companies have a dual role as charity 

trustees and company directors, which some trustees find confusing. 

4.9.3 More complex financial reporting: All charitable companies have to prepare their 

accounts on an accruals basis (meaning payments are allocated to the periods to which 

they relate, rather than the period in which they are paid or received or become due), which 

can be complicated.  Smaller unincorporated charities and CIOs, with a gross yearly income 

of less than £250,000, can prepare their accounts on a simpler receipts and payments 

basis. 

4.9.4 Time and cost: The main disadvantage of an existing unincorporated students’ union 

becoming a charitable company is the cost, time and effort involved in the incorporation 

process itself.  The overall process normally takes between 6 to 12 months, sometimes 

longer.  Key factors include dealing with the transfer of assets to the new charitable 

company, obtaining the necessary permissions from your parent institution and, if 
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applicable, dealing with pensions.  See Section 7 for more detail on the incorporation 

process. 

5. Charitable Incorporated Organisation (CIO) 

5.1 What is a CIO? 

5.1.1 The CIO is a new type of corporate entity which has been available since January 2013 for 

charitable organisations. Many aspects of the CIO are similar to those of a charitable 

company limited by guarantee but it is created on registration with the Charity Commission 

(rather than with Companies House). 

5.1.2 A CIO, like a company and an unincorporated association, has a two-tier structure of 

trustees and members. Like companies, the trustees and members can be the same people 

– called a ‘foundation CIO’. A CIO that has members other than its trustees is referred to as 

an ‘association CIO’. 

5.1.3 A CIO is governed by its constitution.     

5.2 What other charities are set up as a CIO? 

5.2.1 Since the CIO structure became available in 2013, two students’ unions have been 

registered as CIOs by the Charity Commission: 

(a) The Harper Adams University Students' Union . 

(b) The Royal Veterinary College Students' Union. 

5.3 What age can a trustee of a CIO be? 

5.3.1 The minimum age of a trustee of a CIO is 16. 

5.4 What are the rights of the members of a CIO? 

5.4.1 Some rights of a CIO member are set out in the Charities Act 2011.  Other rights depend on 

what the CIO constitution says.   

5.4.2 A member has potentially fewer rights as a member of a CIO than they would have if the 

students’ union was a company.  For example, whereas members of a charitable company 

have rights (conferred by the Companies Act 2006) to call a meeting, to vote by proxy, to 

call for a poll or to remove a charity trustee, a member of a CIO will have none of these 

rights unless the  CIO’s constitution expressly includes them. 

5.4.3 This means it is extremely important that the constitution of a students’ union set up as a 

CIO is carefully drafted to suit its particular circumstances and to provide for any rights that 

the members are to have. 

5.4.4 Regardless of what the constitution says, there are three key collective rights of CIO 

members protected under legislation: (1) the right to amend the CIO’s constitution, (2) the 

right to merge the CIO with another CIO, and (3) the right to dissolve the CIO. 
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5.5 How do a CIO’s members make decisions? 

5.5.1 As with charitable companies and unincorporated associations, the general meeting and 

referendum methods of decision-making are available to students’ unions that become a 

CIO.   

5.5.2 The constitution of the CIO must contain details of the general meeting procedure including 

in particular how meetings are called, how the chair is appointed and whether the members 

of the CIO will have the right to demand a poll and how that right will be exercised.  Unlike 

the members of a charitable company, the members of a CIO have no express statutory 

right to appoint a proxy to attend and vote at a general meeting in their place.  However, the 

CIO constitution may permit its members to appoint a proxy. 

5.5.3 The decision of the members to change the constitution may be made at a general meeting 

of the CIO or by other means such as a written resolution.  A 75% majority of the eligible 

members at the general meeting is required to pass a resolution to change the constitution. 

(Where the decision is being made outside a meeting, unanimity is required.  Due to the 

size of your membership, this is very unlikely to be used where your students are the 

constitutional members of the CIO.) 

5.6 What are the advantages of being set up as a CIO? 

5.6.1 Separate legal personality: Like companies, CIOs are incorporated organisations, with 

their own legal personality enabling them to enter into contracts, employ staff, lease 

property and have their own obligations and rights.  This limits the potential liability of the 

trustees and is a significant advantage over the unincorporated legal form.   

5.6.2 Limited liability: Like a charitable company, the potential liability of a CIO’s members for its 

debts is limited as the guarantee given by each member to cover the CIO’s liabilities is 

usually limited to £1. 

5.6.3 Single regulator: The CIO is intended to have all the advantages of incorporation, namely 

limited liability and the ability to hold assets in its own name, without the burdens of dual 

registration and requirements to comply with two sets of law, as the CIO is regulated solely 

by the Charity Commission. Registration is a one-stop operation with a single application 

resulting in both incorporation and charity registration. Post registration, there is just one 

single regulator – the Charity Commission.  (This is the same for unincorporated 

associations, whereas charitable companies have two regulators – the Commission and 

Companies House, meaning dual returns.) While a charitable company has to comply with 

company law and charity law, CIOs only need to comply with charity law (and of course any 

other laws that might be applicable to their activities, such as health and safety law). 

5.6.4 Simplified financial reporting: Smaller CIOs with a gross annual income of £250,000 or 

less can opt to prepare accounts on the simpler receipts and payments basis. 

5.6.5 Bespoke vehicle for charities: The CIO is the only bespoke vehicle for charities.  It has 

been designed with charities in mind unlike the other legal forms which are adapted for 

charities.   

5.6.6 More permissive constitution: A CIO constitution can permit several things which a new 

charitable company’s governing document cannot.  For example: 
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(a) giving the chair a casting vote at members’ meetings; and 

(b) stipulating that by becoming a member, each member is deemed to have 

consented to receive communications by email.  (The provisions for charitable 

companies are more restrictive – the company must get express consent from a 

member before it can communicate with them by email.) 

5.6.7 More flexibility for holding meetings:  The members of a CIO will only have the right to 

call a meeting, to vote by proxy, or to call for a poll if these rights are expressly included in 

the CIO’s constitution (these rights are not protected under statute, as is the case with 

charitable companies).  This can be an advantage in practice as it allows your students’ 

union to call and hold your members’ meetings more flexibly and without having to comply 

with stringent statutory requirements relating to specific notice periods for example (as is the 

case with charitable companies).  Some students’ unions do not want their members to be 

able to appoint proxies to attend and vote at meetings in their place – the members of a CIO 

would not have this right unless it is written into the constitution. 

5.6.8 Express statutory duty for members: There is an express duty for members to act in 

good faith to further the purposes of the CIO.  This is a welcome clarification – for other 

types of charities, there are no statutory duties for members. 

5.6.9 No income threshold: A CIO can be set up without the need to show that £5000 has been 

raised as there is no income threshold.  (An unincorporated association and charitable 

company generally require more than £5,000 to register with the Charity Commission.) 

5.6.10 Perceived greater independence from parent institution: If your students’ union 

becomes a CIO, it would be regarded in law as a separate legal person in its own right.  

This would arguably give your students’ union perceived greater independence from your 

parent institution than it currently has as an unincorporated association. 

5.6.11 Privacy: The register of members is not open to the public.  This may be welcome to some 

students’ unions wanting to retain some privacy for its members.  (By contrast, members of 

the public can, subject to a “proper purposes” test, request a copy of the register of 

members of a charitable company.) 

5.7 What are the disadvantages of being a CIO? 

5.7.1 Untested legal structure: The CIO is a very new type of organisation.  The rules which 

apply to it are as yet untested, and there will certainly be some gaps and grey areas.  For 

example, the framework for dissolving CIOs is largely untested, creating some uncertainty 

for creditors.  Company law, by contrast, is very well established, and provides a 

comprehensive framework for organisations to fall back on.   

5.7.2 Difficulties with borrowing: The absence of a Register of Charges for CIOs may inhibit 

lending to CIOs.  Currently, for example, a bank setting up an overdraft facility for a 

charitable company can register a charge at Companies House which gives the lender 

some limited protections.  A bank setting up a similar facility for an unincorporated charity 

may rely on the fact the trustees will be personally liable for the overdraft.  The fact there is 

no Register of Charges for CIOs (and no personal liability on a loan for CIO trustees) may 

influence banks and other lenders not to carry out certain types of lending to CIOs.  This 
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concern will not apply to loans where they are to fund purchases of property because the 

lender can register a charge at the Land Registry.   

5.7.3 Longer process for obtaining legal status: A CIO only comes into being once it is 

registered with the Charity Commission. This may involve a delay as it can sometimes take 

a long time to achieve registration with the Charity Commission, although this is not always 

the case. In contrast, a company can register in a day at Companies House and start 

operating immediately.  

5.7.4 Fewer members’ rights protected by legislation: By contrast with a charitable company, 

the members of a CIO do not have protected rights under statute to call a meeting, to vote 

by proxy, to call for a poll or to remove a charity trustee. A CIO’s members will only have 

these rights if they are expressly included in the CIO’s constitution. This can also be an 

advantage however – see paragraph 5.6.7 above. 

5.7.5 Timing of changes to the CIO constitution: Any changes made to a CIO’s constitution by 

its members are not effective immediately upon the passing of the members’ resolution.  

They only come into effect once recorded by the Charity Commission, which means the CIO 

has less control over the timing of such changes.  Amendments made by a charitable 

company or an unincorporated association to their governing documents are effective 

immediately (except that an amendment to a charitable company’s objects clause only 

takes effect when registered with Companies House). 

5.7.6 Lack of recognition: It may take some time for financial institutions and others outside the 

charity sector to recognise and accept the CIO.   

5.7.7 Time and costs: The main disadvantage of an existing unincorporated students’ union 

becoming a CIO is the cost, time and effort involved in the incorporation process itself.  The 

overall process normally takes between 6 to 12 months, sometimes longer.  Key factors 

include dealing with the transfer of assets to the new CIO, obtaining the necessary 

permissions from your parent institution and, if applicable, dealing with pensions.  See 

Section 7 for more detail on the incorporation process. 

6. Incorporation 

6.1 What is incorporation? 

6.1.1 Incorporation is the name given to the process of “converting” an unincorporated 

association into an incorporated legal form, including all the necessary legal formalities.  For 

students’ unions, the two forms of incorporated entity that are most likely to be adopted are 

the charitable company limited by guarantee (See Section 4) or the charitable incorporated 

organisation (“CIO”) (See Section 5).  

6.1.2 If your students’ union incorporates, the new students’ union will have a distinct and 

separate entity from its trustees and members.  It can trade, own property and enter into 

contracts in its own name, and it can sue and be sued in its own name.  It has what is called 

a “separate legal personality”.  (See Section 2 for more detail on what incorporation 

means.) 

6.1.3 The old unincorporated students’ union is either kept in existence as a “shell” charity or 

dissolved.   
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6.2 Who decides whether or not we should incorporate? 

6.2.1 The decision to incorporate and to dissolve your existing unincorporated students’ union will 

have to be made in accordance with the terms of your current constitution.  

6.3 Will incorporating make us less democratic? Will we still be student-led? 

6.3.1 Incorporating as a charitable company or a CIO would not affect the heart and soul of your 

students’ union as a democratic student-led organisation. In the same way that your 

students’ union is currently a student-led organisation, it would continue to be so under the 

charitable company structure or as a CIO.  It is the decisions of your members that would 

continue to drive and shape your decisions and policy in the same way that they do now.   

6.4 Will incorporation restrict how we campaign? 

6.4.1 No.  Your students’ union will not be subject to any additional restrictions in terms of the 

campaigning that it can carry out if it decides to become a charitable company or a CIO.  

The restrictions that exist under charity law as regards the campaigning activities that 

charities are permitted to carry out apply equally to unincorporated charities and to 

incorporated charities.  There will therefore be no change in terms of what campaigning 

activities your students’ union is permitted to carry out. 

6.5 Will our institution’s rights under the Education Act 1994 change if we incorporate? 

6.5.1 Under the Education Act, your institution has a number of statutory rights and obligations in 

relation to your students’ union including: 

(a) the right to approve your students’ union’s constitution; 

(b) ensuring that your elections are fairly and properly conducted; 

(c) ensuring that the financial affairs of your students’ union are properly conducted; 

and 

(d) the right to approve your students’ union’s budget. 

6.5.2 The rights and obligations of your institution in relation to your students’ union will not 

change if your students’ union becomes a charitable company or a CIO. 

7. The incorporation process  

7.1 How do we become a charitable company or a CIO? 

7.2 The incorporation of an existing unincorporated students’ union is a complicated process as 

there is no simple mechanism by which an unincorporated charity can become a charitable 

company or a CIO.  Rather, the process involves setting up an entirely new charitable 

company or CIO and transferring over the undertaking of the existing unincorporated charity 

(i.e. its assets, liabilities, staff etc.) to the new charitable company or CIO.   

7.2.1 The procedure for converting your students’ union from an unincorporated association into a 

charitable company or a CIO can be broken down into five main stages: 
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(a) taking the decision to incorporate; 

(b) agreeing the new governing document (articles of association for a charitable 

company; constitution for a CIO); 

(c) registration of the charitable company with Companies House and the Charity 

Commission; registration of the CIO with the Charity Commission; 

(d) preparation of the transfer of activities, assets and liabilities, and necessary legal 

agreement; and  

(e) completion of the transfer and the dissolution of the unincorporated association. 

7.3 How long does the incorporation process take? 

7.3.1 The incorporation process involves significant time and effort.  The overall process normally 

takes anything up to 6 months to complete due to the need to transfer the existing 

unincorporated students’ union's activities, assets and liabilities over to the new entity (this 

can take up to 12 months if there is also a need to agree a new governance structure).  The 

key factor that is likely to take the most time for students’ union’s is dealing with the transfer 

of assets and obtaining the necessary permissions from the parent institution.  

7.3.2 In addition, if your students’ union participates in the Students’ Union Superannuation 

Scheme (SUSS) (which closed to all future accrual of benefits in 2011) (or some other 

defined benefit pension scheme) this will also have significant timing and cost implications 

and should be considered at the very start of your incorporation process. 

7.4 Do NUS have any documents to help us with incorporation? 

7.4.1 Yes, NUS have a suite of bespoke model documents that we have produced for students’ 

unions to assist with your incorporation process and to help limit the time and costs 

involved. 

7.4.2 NUS have produced model governing documents for both charitable companies and CIOs: 

(a) If you wish to incorporate as a charitable company, you can use the model 

Memorandum and Articles of Association, which have been approved by the Charity 

Commission.  There are two versions of the model articles: 

(i) Version 1: students are the company law members 

(ii) Version 2: trustees are the only company law members 

(b) If you wish to incorporate as a CIO, you can use the model constitution, which has 

been approved by the Charity Commission.  There are two versions of the model 

constitution: 

(i) Version 1: Association model - students are the members 

(ii) Version 2: Foundation model - trustees are the members 

7.4.3 NUS has also produced model documents to give effect to the transfer: 
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(a) Model transfer agreement, with accompanying explanatory notes. 

(b) Due diligence questionnaire. 

7.4.4 For copies of any of the above model documents, please contact the Strategic Support Unit: 

strategicsupport@nus.org.uk or via Customer Services: 01625 413222. 

mailto:strategicsupport@nus.org.uk
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COMPARISON TABLE OF LEGAL FORMS 
 

 

 
 
 

 

Charitable 
unincorporated 

association 

 

Charitable 
company limited by 
guarantee (“CLG”) 

 

 
Charitable 

incorporated 
organisation  

(“CIO”) 
 

 

Separate legal 
personality 

 

 

No 

 

 
Yes 

 

 
Yes 

 

 

Limited liability  

 

No, potential 
personal liability for 

trustees and 
members 

 

 

Yes, limited liability 
for trustees and 

members 

 

 

Yes, limited 
liability for 

trustees and 
members 

Borrowing from 
third parties 

 

Less secure: No 
Register of 

Charges – but 
trustees can give 

personal guarantee 
for any borrowing 

 

More secure: Lender 
can set up charge at 
Companies House 
which gives lender 
some protections 

Less secure: No 
Register of 

Charges – may 
influence banks 

not to lend to 
CIOs (unless CIO 
has property and 

lender can 
register charge at 

Land Registry) 

Tried and tested 
legal form 

Yes Yes No 

 

Governing 
document 

 

Constitution  
or set of rules 

 

Memorandum and 
Articles of 

Association 

 

Constitution 



 

214099/0001/001326795/Ver.03 

 17 

Key governing 
legislation Charities Acts 

 

 

 

Charities Acts 

 
Companies Act 2006 

 

Charities Acts 

 
 

Governance 
 
 

 

Two tier: trustees 
and members 

 

Two tier: directors 
(charity trustees) and 

members 

 

Two tier: trustees 
and members 

 

Trustees 
 

Minimum age 18 

 

 
Minimum age 16 

 
Dual role as charity 

trustees and 
company directors 

 

 

 
 

Minimum age 16 

 
 

Membership 
rights protected 

by legislation 

No, membership 
rights depend 
largely on the 
constitution 

Yes, protected 
under company law 

 
Including: calling, 

attending and voting 
at meetings, 

appointing a proxy, 
and collective right to 

remove trustees 
from office 

 

 

Only some rights 
protected under 
the Charities Act 

2011 

 
Including: 

collective right to 
amend 

constitution, 
merge with 

another CIO, 
dissolve the CIO 

 
Other rights need 
to be written into 
the constitution 

 

Administrative 
burden  

and regulation 

 

 
Easy to administer: 
no central regulator 

 

Two regulators – 
Companies House 

and the Charity 

 

Single regulator - 
the Charity 
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or register; no 
statutory 

requirements. 
 

Single regulator – 
the Charity 

Commission  
 

Commission 
 

Dual filing 

Commission 

Electronic 
communications  

with members 

Flexible - no 
express consent of 
members required 

Not flexible - express 
consent of members 

required under 
company law 

 

More flexible - 
deemed consent 
of members can 
be stipulated in 
the constitution 

Flexible 

 

 

Yes, can be run 
with relative 
informality 

 

 

 

No, stringent 
requirements under 
company law must 
be complied with 

(including for 
example electronic 

communications and  
right for members to 

appoint proxies) 
 
 

 

 

Yes, more 
flexibility for 

holding meetings 
than CLG  

 
 

Time and cost in 
setting up legal 

form 

 

Cheap and simple 
to set up and run 

 

 
 

Significant cost, time 
and effort for existing 

students’ union to 
become a CLG. 

Incorporation 
process usually 

takes between 6 to 
12 months, 

sometimes longer 
 

 

 
 

Significant cost, 
time and effort for 
existing students’ 

union to become a 
CIO. Incorporation 

process usually 
takes between 6 

to 12 months, 
sometimes longer 

 

 
Financial 
reporting 

Simplified: If gross 
annual income is 
£250,000 or less, 
accounts can be 
prepared on a 
receipts and 

 

More complex: 
accounts must be 
prepared on an 

 

Simplified: If gross 
annual income is 
£250,000 or less, 
accounts can be 



 

214099/0001/001326795/Ver.03 

 19 

payments basis accruals basis prepared on a 
receipts and 

payments basis 
 

Disclosure 
requirements 

Simplified: Need to 
disclose registered 

charity status  

Prescribed by 
company law – 
disclosures on 

letterhead and other 
documents  

Need to disclose 
name and status 

as CIO; registered 
charity status  
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