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FOREWORD 

Kenya has made a lot of progress with regard to implementation of the rights of the child. The country has 
reported on several human rights instruments, thereby enhancing realization of children’s rights. In addition, 
both the state and non state actors have initiated programs for children in different parts of the country and 
even though most children are still not able to fully realize their rights, particularly around awareness 
creation and child protection a lot has been achieved. Civil society has been paramount in this development, 
and children themselves have been actively involved in several child rights processes. However, such 
experiences remain largely undocumented, and where documentation exists it is scattered. 

In order to enable learning from the past and to capture these processes, Save the Children contracted 
Jane Mbugua and her team to reflect on some key processes of the evolution of children sector in Kenya; 
focusing particularly on UNCRC reporting and child participation processes, and to document these 
processes based on their experience and participation.   

This document is not an objective research but a subjective testimony based on experience and expertise 
by the team, who has worked in children sector for many years and personally contributed and witnessed its 
growth in Kenya. We hope that it will promote debate and encourage others both in civil society and in 
government to reflect on the past and to write down how important steps were taken to ensure realization of 
children’s rights. By documenting processes, we understand better that although change can sometimes be 
very slow, it does happen. And a lot can be learnt from the process itself.  

This documentation is meant to serve as a reference for stakeholders at local, national, regional and 
international levels on matters related to children. Reflection on lessons learned can help us strengthen our 
work; without having to reinvent the wheel. Throughout the document the importance of good coordination, 
participation and information sharing is highlighted again and again. We are all working towards the same 
goal, fulfillment of children’s rights, although in so many different ways.  

Save the Children seeks to strengthen civil society and networking amongst the children sector. Kenya 
already has a long history of UNCRC reporting, child participation, civil society and government 
collaboration etc, and through documentation of those processes we could more effectively learn from the 
history. This is not a comprehensive document, but hopefully a start towards more careful documentation of 
best practices and lessons learned. PROMOTING CHILD RIGHTS just offers us the first glimpse; with 
personal viewpoints of people closely connected to the evolution of children sector in Kenya.  
 
Contributors to this documentation, Mathenge Munene, Leah Ambwaya and Jane Mbugua, are all pioneers 
and champions of children rights in Kenya. During the past decades they have had passion, courage and 
persistence to fight for a society, which fulfils, protects and promotes children’s rights. Time after time they 
have reminded us that we have to consult and listen to children themselves. Mathenge, Leah and Jane have 
been, and continue to be, an inspiration to many of us. They encourage us not to give up as long as 
children’s rights are violated. 
 
Save the Children Finland (SCF) is member of Save the Children International (SCI). Its mission is to inspire 
breakthroughs in the way the world treats children and to achieve immediate and lasting change in their 
lives. SCF has presence in Kenya since 2006, but has been supporting projects in the country since the 
1980s.Starting 2012, the various Save the Children Members will operate as one agency in Kenya; merging 
their international programs. One rationale for that is that through close collaboration we can achieve more 
for children. 
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EXECUTIVE SUMMARY  
 
The United Nations Convention on the Rights of the Child (UNCRC) was adopted in 1989 with the 
aim of ensuring better protection of children’s rights all over the world. The Convention groups the 
rights of the child under four main pillars: the right to survival, the right to development, the right to 
protection and the right to participate. These rights are also enshrined in the African Charter on the 
Rights and Welfare of the Child (ACRWC) which was adopted in 1990. The ACRWC was drafted to 
complement the UNCRC as well as ensure that the specific needs and situation of children in 
Africa were also addressed. Kenya has ratified both human rights instruments and domesticated 
them in the Children Act of 2001.  
 
The processes around the adoption and monitoring of the UNCRC, the ACRWC and the Children 
Act offer a lot of information on the status of children rights in Kenya. The ratification of the UNCRC 
by Kenya set in motion processes that have helped shape the children sector as it is today.  
These processes have had an impact on: 

 the type of institutions, networks, coalitions, and programs in place; 

 the way services in the children sector are offered;  

 the level of involvement of children in matters affecting them at the domestic and public 
level;  

 formulation and implementation of policies and laws;  

 collaboration and networking between state and non state actors; and  

 funding in the sector; among other issues. 
 
The purpose of this documentation is to highlight some of these key processes; with emphasis on 
the civil society. The period in focus is from 1989 to the present. However, for better understanding 
the documentation has also addressed some events that took place prior to 1989 in order to put 
the documentation into perspective. The role played by bilateral and multilateral donors or the 
various UN agencies in the growth of the sector is commendable but this documentation does not 
analyse their interventions and impact in detail. 
 
The authors hope that this information will enable learning and reflection among stakeholders with 
a view to improving fulfilment of children’s rights. The documentation is divided into different 
chapters starting with a historical perspective on the development of the children sector. The 
historical perspective of the UNCRC and the ACRWC are followed by the chapter on the enactment 
of the Children Act which remains the bedrock of child protection in Kenya. The role played by 
children and civil society in the enactment of this and other laws has been addressed and both the 
strengths and weaknesses observed highlighted. The children sector played a big role in ensuring 
that children rights were included in the Constitution. This process is captured in the chapter on the 
Constitution, as well as the major Constitutional provisions that impact on children. 
  
A documentation of the children sector would not be complete without including the role played by 
children and this has been addressed in the chapter on child participation. The chapter shows the 
gradual progression of how the concept of meaningful involvement of children in matters that affect 
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them has been put into practice by the children themselves as rights holders and the state and 
parents as duty bearers.  
 
The evolvement of the children sector has not been without challenges, which the documentation 
has also identified. More importantly, lessons learnt from these challenges as well as 
recommendations are included.   
 
Following is a summary of key lessons learned and recommendations:  

 
Lessons learned:  

I. Collaboration between state and non state actors is essential to realization and effective 
implementation of the rights of children. 

II. Coordination among CSOs is critical in ensuring sector wide knowledge and skills sharing for 
effective and efficient influence in enactment and implementation of laws and policies as well 
as monitoring state programs’ effectiveness. 

III. Collaboration between the government and CSOs during enactment and subsequent review 
of laws results in better laws for children. 

IV. Effective implementation of laws is dependent on appropriate national policies, programmes 
and availability of resources. 

V. Participation by children and CSOs in development of policies, laws and state party reports 
builds their ownership in the process. 

VI. Communities need to understand what makes practices retrogressive before they can become 
part of the solution. 

VII. Media plays a big role in creating awareness about laws before, during and after enactment 
and can ensure stakeholders are informed adequately. 

 
Recommendations: 

I. There ought to be continuous documentation of gains, challenges and good practices to 
enable learning and effective fulfilment of children’s rights. It also serves as a check for 
implementation and a rich resource for agencies working in the sector.  

II. The capacity of key actors such as the Department of Children Services, the Police, the 
Judiciary, line ministries such as those in charge of children, finance, health, labour and 
education needs to be enhanced to enable better delivery of services to children. 

III. The Kenya NGO Child Rights Committee should continue playing its role effectively to 
ensure that the government adheres to the set timelines with regard to reporting 
processes under the ACRWC, the UNCRC and other mechanisms as well as timely 
dissemination of the reports and concluding recommendations to children and adults.  

IV. The involvement of children in all processes affecting them should continue and 
deliberate effort made to ensure children with disabilities as well as those from minority 
and marginalized communities are included.  

V. The children sector should actively engage in the ongoing civic education on the 
Constitution and its implementation including devolution and implementation of other 
relevant laws on a continuous basis to enable learning and participation in law making. 
The sector should also engage actively in implementation of Vision 2030, East Africa 
Community treaty processes and other emerging issues affecting children including 
climate change guided by the National Plan of Action, relevant laws and policies. 
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VI. Dissemination of information, education and communication material on relevant issues 
should continue. This includes simplified and popular versions to meet the needs of 
children and people with low literacy levels. The role of the media in information 
dissemination is commendable and should continue.  

VII. Child protection and resource centres should be established in each county to support all 
stakeholders in addressing children issues at county level. 

VIII. Development partners should continue with the support that they have been giving to both 
government and CSOs and consider scaling it up to enable children claim their rights as 
envisioned in The Constitution of Kenya, 2010.  

IX. A more detailed and documentation of key processes in the children sector for learning 
purposes should be undertaken. It should capture input from both children and adults 
from all over the country, views of government and civil society, as well as an analysis of 
the role played by all stakeholders. 

 
Details of the challenges, lessons learned and recommendations are contained in the report. 
 
The views expressed in this documentation are those of the authors and are based on their 
interpretation and analysis of the issues discussed. The authors are Mathenge Munene, Leah 
Ambwaya and Jane Mbugua who have all worked in the children sector in Kenya in various 
capacities for many years and have participated in most of the processes discussed here. Their 
profiles are annexed to this report. 
 

Methodology  
 
This documentation is based on key processes that have taken place in the children sector. The 
documentation focuses on the period from 1989 to the present and the processes that have taken 
place in this period. The authors have, however, briefly delved into the period before 1989 in order 
to put matters into perspective and for better understanding of the contents. The information 
contained here is based on the personal experiences of the authors, as no formal interviews were 
carried out. 
During planning meetings with Save the Children it was agreed that in documenting their 
experiences the authors would focus on capturing key processes, the impact of these processes 
on children, the role of stakeholders including children, the civil society organisations (CSOs), the 
government and parents/guardians. A critical analysis of the processes including key laws 
impacting on children and the role played by children and CSOs in the enactment or review of 
these policies and laws was a key part of the documentation. The documentation attempts to 
capture how the current policy and legal framework protects children, and the role played by CSOs. 
Successes and weaknesses have been part of the processes and they are also addressed. 
 
In arriving at this documentation the team used the following methods: 

I. Their own personal experiences in the children sector spanning many years 
II. Review of documents including reports (including those done by children), laws, 

policies, guidelines, regulations, conventions, and treaties among others.   
 
Some of the documents reviewed have been authored by the team members.  
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The team held several consultation meetings among themselves to agree on the contents, 
structure of the document and to allocate roles in terms of chapters. It was agreed that they write 
chapters based on their own areas of expertise. After compilation of several draft reports and 
sharing them with Save the Children an advanced draft was subjected to validation by stakeholders 
during a workshop held in Nairobi in May, 2012. Feedback received from the workshop participants 
was used to enrich the document.  
 
The authors recognise that this documentation is not exhaustive in terms of addressing all the 
processes that have taken place as well as the role played by the many organisations which have 
done commendable work to advance the cause of children. A more in-depth documentation would 
do more justice to achievements made and the role of many other organisations and institutions 
that are not mentioned here. 
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Acronyms and definitions 
 

ABBREVIATIONS AND ACRONYMS USED IN THIS DOCUMENT 

 
AAC    Area Advisory Council 
ACRWC    African Charter on the Rights and Welfare of the Child 
AG    Attorney General  
AIDS    Acquired Immune Deficiency Syndrome 

ANPPCAN                             ANPPCAN    African Network for the Prevention and Protection against  
Child Abuse and Neglect 

CBO    Community Based Organisation 
CCI    Charitable Children Institution  
CLAN     Children’s Legal Action Network  
CoE                                          Committee of Experts   
CPU                                          Child Protection Unit  
CRECHE                                   Center for Research, Communication & Gender in Early  

                                     Childhood Education 
CSO    Civil Society Organization  
CWSK     Child Welfare Society of Kenya  
DAC    Day of the African Child  
DCS    Department of Children Services  
GCN    Girl Child Network 
GoK    Government of Kenya  
HACI    Hope for African Children Initiative  
HIV    Human Immune Deficiency Virus  
KAACR   Kenya Alliance for Advancement of Children  
KENINFO   Kenya Info 
KDHS    Kenya Demographic and Health Survey 
KGGA    Kenya Girl Guides Association  
KHPC    Kenya Housing and Population Census  
KNBS    Kenya National Bureau of Statistics  
MGC&SD   Ministry of Gender, Children and Social Development  
NCCS     National Council for Children Services 
NGO    Non Governmental Organisation 
NPA    National Plan of Action 
OVC     Orphan and Vulnerable Children 
PCRN    Provincial Child Rights Network  
ROC    Rights of the Child  
SAPs    Structural Adjustment Programmes 
SCC    Save the Children Canada 
UNCRC   United Nations Convention on the Rights of the Child  
UNGASS   United Nations General Assembly Special Session 
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KEY DEFINITIONS USED IN THIS DOCUMENT 

 
Best interests: It emphasizes the need for the impact of all actions on children 

to be assessed in advance.  
 
Charitable Children Institution An institution established to care for, protect or rehabilitate 

children (Kenya government definition) 
 
Child: An individual who has not attained the age of eighteen years 

(Constitution of Kenya, 2010) 
 
Child abuse: Any physical or psychological harm, manifest through neglect 

and exploitation. It includes sale, trafficking and abduction 
occurring to a child as a result of failure by the parent or 
guardian to ensure a reasonable standard of care (Kenya 
government definition) 

 
Child Participation:  Informed and willing involvement of all children, including the 

most marginalised and those of different ages and abilities in 
any matter concerning them directly or indirectly. (Save the 
Children definition) 

 
Child protection Measures and structures to prevent and respond to violence, 

abuse, exploitation and neglect affecting children (Save the 
Children definition) 

 
Child moderator  An adult who facilitates sessions for children (Kenya 

government definition) 
 
Duty bearer:  Body or individual who has responsibilities and obligations 

towards the rights holders, as enshrined in international and 
national law and human rights instruments. The State, as the 
primary duty bearer, has an obligation to respect, protect and 
fulfil people’s rights.  

 
Non – discrimination: This is a principle that all human rights treaties contain and 

underscores an obligation to provide equal rights and 
opportunities to all human beings  

 
Orphan  A child who has lost one or both parents (Kenya government 

definition)  
 
Rehabilitation School Institution providing accommodation and facilities for the care, 

rehabilitation and protection of children (Kenya government 
definition) 

 
Remand Home Institution providing temporary accommodation and facilities to 

children pending the conclusion of their cases in court (Kenya 
government definition) 
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1. Historical Perspective on the Children Sector in Kenya. 
 
The children sector for the purpose of this study defines a broad spectrum of activities, projects, 
programs, policies, and institutional frameworks in the country which focus on fulfilment of 
children’s rights, implemented by both state and non state actors. The concept also embraces the 
actions by and involvement of children themselves as key actors and ultimate beneficiaries.  
 
In order to understand the children sector in Kenya as it is today it is important to appreciate how it 
has evolved over time and space. Agencies in the sector have evolved from charity based 
institutions that approached children issues from a welfare perspective to current institutions that 
employ a range of approaches from needs based to rights based programs. The child rights based 
approach recently embraced in some of the programs recognizes children as rights holders who 
are entitled to these rights that should be guaranteed by the government, their parents and 
guardians as duty bearers. More and more programs also now recognize the right of children 
themselves to participate in any decisions concerning them. 
 
During the pre-colonial period in Africa children’s welfare, care and support was considered the 
responsibility of the community where they lived. There were sayings such as “a child does not 
belong to one family but to the extended family system”, or “it takes a whole village to bring up a 
child”. However, due to urbanization and rapid population growth in the 20th century the 
phenomena of child neglect emerged and children living on the streets became a common feature 
in most urban centers. In early 1900s in Kenya there were limited attempts to address social 
needs, with services targeting children mainly focusing on juvenile delinquency and correctional 
services.  An example is Kabete Approved School which was established in 1910-1912, the first of 
its kind at the time. 
 
In 1954 the colonial government established the Ministry of Community Development which 
incorporated various social activities aimed at addressing particular social issues such as 
education, probation and community development in the specific localities; in order to 
institutionalize social service delivery. 
 
During the struggle for independence family separation was common due to detention of freedom 
movement supporters dubbed the Mau Mau and their collaborators. Detention without trial and the 
villagisation policy were common and this resulted to suffering of families, including children. The 
emergence of children without families due to death and displacement of parents and other 
caregivers played a big role in the formation of organizations such as Child Welfare Society of 
Kenya (CWSK) in 1955 which was formed to address the needs of such children. CWSK was 
registered through Government Notice No. 1768 issued on 19th December, 1955 and signed by the 
Minister for Local Government, Health and Housing. The Society’s mandate was to offer services 
to prevent cruelty and neglect of children guided by Ordinance No. 12 of 1955. To date CWSK 
operates as a NGO but continues to receive government assistance for its work due to this 
historical association. 
 
In 1964 immediately after independence, the Kenya National Council for Social Services (KNCSS) 
was formed through an Act of Parliament to promote and coordinate social service initiatives and 
programs in Kenya including programs for children, youth, women, persons with disabilities and 
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emergency responses. This was in line with the Country National Welfare Policy adopted following 
independence in 1963.  KNCSS under the Department of Social Services brought together state 
agencies, voluntary agencies and other statutory bodies engaged in welfare activities and services 
for coordination and planning purpose. KNCSS continued to function until the NGO Coordination 
Act was passed in 1990. The Act established the NGO Registration Bureau and the NGO Council 
which is body comprising all registered NGOs. The aim of the Bureau was to ensure self regulation 
by the NGOs. 
 
A case example for coordination action by KNCSS:  
In 1984 during the prolonged drought an international charitable organisation arrived in the country 
with the intention of working in the drought alleviation initiative. The organisation consulted with 
KNCSS and the Ministry of Culture and Social Services which identified for them two localities in 
the eastern semi- arid region of Kenya where there was urgent need and where there were no 
agencies on the ground responding to the drought. The Council also linked them to a national 
agency which acted as a host and supported the international agency in all aspects of getting 
government approvals such as work permits. The local agency board acted as an advisory board 
for the organisation until 1991 when the organisation was registered in Kenya under the NGO 
Coordination Act. Without the coordination of KNCSS such an organisation would have possibly 
based its work close to urban centers where there were other agencies working as often happens 
today, while ignoring the outlying areas as difficult to reach to the detriment of children in such 
locations. 
 
In the early 1990s, the District Children Advisory Committees (DCACs) were established through a 
presidential decree to enhance coordination of child welfare activities within districts. These were 
replaced by the current Area Advisory Councils (AACs) which are anchored in law, the Children 
Act, 2001. 
 
The phenomenal growth experienced by the children sector in Kenya over the years can be mainly 
attributed to programs targeting children run by government ministries and institutions. In some 
instances the programs are run in collaboration with partners.  
 
Non state actors were established prior to and after independence to complement government 
services by providing services for needy children. They were registered under various legislations, 
including the Societies Act, the NGO Coordination Act as well as the Registration of Documents 
Act. Some of these pioneer organisations are still active to date and have made a huge impact in 
children’s lives and the communities these children live in. They include Child Welfare Society of 
Kenya (1955); Undugu Society of Kenya (1973);  Starehe Boys Center and School (1959);  SOS 
Children Villages; and  the African Network for the Prevention and Protection against Child Abuse 
and Neglect (ANPPCAN) Regional Office (with 21 chapters in African countries) and ANPPCAN 
Kenya Chapter. 
 
International organizations such as Save the Children members, CARE, Plan and Christian 
Children Fund (CCF; now known as Child Fund) were among pioneer organisations that set up 
programs or supported local organizations. Various children’s homes, non-formal schools and faith-
based organizations were also established, mainly at local level and registered under the Ministry 
of Culture and Social Services as Community Based Organisations (CBOs). Currently Charitable 
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Children Institutions (CCIs – formerly called children’s homes) are required to be registered under 
the CCI Regulations formulated by the National Council for Children Services (NCCS).  
 
The private sector in Kenya has for many years supported welfare activities for needy and 
marginalized children such as those living and working on the streets as well as children with 
disabilities.  In the past, education and care facilities were the key areas of support but recently 
longer term support within the framework of corporate social responsibility (CSR) has been 
adopted by corporate companies in sectors such as finance, agriculture, manufacturing, trade and 
commerce. Some companies have even set up foundations to manage welfare programs targeting 
vulnerable groups on long term basis. They include Chandaria Foundation and Safaricom 
Foundation, among others. 
 

2. Current Institutional Frameworks and Programs Relevant to 
Children  

2.1 Background   
 
In the late 1980s and 1990s the effects of Structural Adjustment Programs (SAPs) reduced state 
spending on welfare services and programs and this adversely affected the children sector.1  
During this period, as a result of decline in state role, there was phenomenal growth of non-state/ 
not for profit actors also in the children sector to make up for the vacuum created and the ensuing 
poverty that followed the implementation of the SAPs.  The same period also coincided with the 
single party rule when donor preference was to work with non state actors which were perceived as 
being more democratic and respectful of the rights of citizens. With the change of power in 2002, 
donors’ focus shifted towards on government programs and budget support, which led to more 
competition and restructuring among civil society.  
 
Following is a brief profile of key state and non state agencies in the children sector and some of 
the programs they undertake.  

2.2 Key State Actors and Programs 

The Ministry of Gender, Children and Social Development (MGC&SD) is the primary ministry 
offering services for children in need of care and protection. This is done through the Department of 
Children Services (DCS) which currently has offices at national, provincial and district levels. 
Volunteer Children Officers are deployed at locational level DCS coordinates and supervises 
services aimed at promoting and protecting the wellbeing of children and their families.  The 
principle focus of the DCS is on care and protection of all children as well as on rehabilitating and 
reintegrating child offenders.  To implement its activities, the DCS on behalf of the MGC&SD works 
closely with development partners including FBOs and NGOs who complement government efforts 
in supporting children programs. Children officers are posted to stations at the provincial and 
district level to support the functions. 

                                            
1 The number of Children Offices was reduced as well as the Children Officers due to the freeze on employment in the public sector. 
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Working closely with the ministry is the para-statal National Council for Children Services (NCCS) 
which was established in 2003 under Section 31 (1) of the Children Act to exercise general 
supervision and control over planning, financing and coordination of child rights activities and to 
advise the government on all aspects relating to children.2  Membership to the Council is drawn 
from key line ministries with the Director of Children Services acting as the secretary and with civil 
society representation. Under the Children Act the NCCS is mandated to establish AACs at district, 
divisional and locational levels to play the same role that NCCS does at a national level. The DCS 
is in charge of running Statutory Children’s Rescue Centers. These are established under the 
Children Act to care for children in need of care and protection. The current rescue centres are in 
Nairobi, Thika, Machakos and Garissa. Statutory Children Rehabilitation Schools (originally 
referred to as Approved Schools) are also provided for under the Children Act to rehabilitate 
children in conflict with the law.3 They serve both girls and boys and are found in different parts of 
the country. 

The institutions described here have done a lot of work in terms of providing services to children, 
parents and guardians including creating awareness on the rights of children. With time the need 
arose to enable citizens to address child protection issues through a help line where children and 
adults could call at any time on child related matters. The Child Help Line 116, a toll free number 
was established to enhance protection of children from abuse and neglect. Calls are made by both 
children and adults to report abuse, suspected abuse, seek information or counseling.  
 
All these interventions lead to generation of information which the government manages through 
Kenya Info (KENINFO) and the Kenya National Bureau of Statistics (KNBS). Given the importance 
of information and data for planning and coordination purposes mechanisms have been 
established to ensure that data collection and analysis is centralized and that dissemination takes 
place through appropriate platforms. Through these efforts, information on children is available 
although it is not always up to date or adequate to meet the stakeholders’ broad information needs. 
  
For more details on key state actors and their programs, see Annex 1. 
 

2.3 Key Non State Actors and Programs 
 
Civil Society working for children in Kenya includes Non Governmental Organisations (NGOs), 
Community Based Organisations (CBOs) and Faith Based Organisations (FBOs). Their efforts are 
supplemented by those from international organisations which fund programs in the country. 
According to the government run NGO Registration Bureau there are currently an estimated 8,000 
registered NGOs and over 300,000 registered Community Based Organizations.  Due to the 
diversity of the CSOs, it is not possible to accurately quantify the impact of their interventions in the 
children sector although the positive results are visible and significant for all to see.  
 
Most CCIs (originally referred to as Children’s Homes) are established and managed by non state 
actors. They are regulated by Charitable Children Institutions Regulations of 2005 with supervision 

                                            
2 Kenya 2nd State Party Report to the UNCRC Committee. 
3 The term “Approved School” was used in the Children and Young Persons Act, Cap 141 of the Laws of Kenya that was repealed 
with the enactment of the Children Act in 2001. The term was considered demeaning and stigmatizing to children and was replaced 
with the term “Rehabilitation School” under the Children Act.  
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carried out by AACs at the district level. The mandate to register CCIs nationally lies with NCCS. To 
this day many children sector actors that consider themselves NGOs are actually registered as 
trusts (under the Ministry of Lands), as the conditions for NGOs are stricter. It is still unclear, how 
the new NGO Bill or Public Benefits Organisation Bill would affect civil society in Kenya. 
 
Networks and Coalitions have been formed by organizations to undertake joint activities for 
children, coordinate, exchange and share information, support government initiatives, as well as 
advocate government for legal and policy reform. The key network regarding child rights is the 
NGO Child Rights Committee (NGO CRC) which was originally formed to lobby the government to 
ratify the UNCRC and ensure its implementation. Now it is mandated to monitor Kenya’s 
implementation of international treaties regarding children and participate in their periodic reviews. 
NGO CRC currently has four sub-committees: Legal and Policy, Child Participation, Rapid 
Response and Child Poverty. Regionally, a similar outfit is fashioned as County Child Rights 
Networks (CCRNs); currently still operating as provincial networks. Membership is open and 
voluntary to civil society organisations working with children. 
 

The other important networks include The Child Protection and Response Center; Elimu Yetu 
Coalition (EYC), The Consortium for street children, The Juvenile Justice Network,  The Coalition 
to End Child Prostitution in Kenya (ECPIK), Hope for African Children Initiative (HACI). Prominent 
programs include programs for street children by individual agencies and the Diversion Program. 
The National Children in Need Network (NCNN) was formed in the mid 1990s and even though it 
no longer exists it formed the basis for most of the initiatives undertaken by non state actors in 
Kenya today. 

For more details on these initiatives particularly on child protection see annex 3. 
 

Challenges  

 The impact of efforts from Non State Actors at national level is not easily quantifiable due to 
lack of a harmonised reporting mechanism and coordination among the different actors.  

 The current National Plan of Action 2008 – 2012 was developed late thereby affecting 
development and implementation of key programs.  

 Not all stakeholders among State and Non-State Actors have the capacity to collate, 
disseminate and store data efficiently thereby impacting on program formulation, execution 
and monitoring.  

 Not all Charitable Children Institutions are registered according to established regulations and 
this makes it difficult to monitor them. 

Lessons learned  

 Collaboration between state and non state actors is important for successful and effective 
implementation of programs for children.  
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 Timely development of a National Plan of Action as provided for in the UNCRC ensures that 
adequate resources are allocated to programs for children and that services run effectively; 
complementing each other. 

 

3. Processes around UNCRC and ACRWC in Kenya 
 
The Government of Kenya ratified the United Nations Convention on the Rights of the Child 
(UNCRC; here also called “the Convention”) in 1990 and the African Charter on the Rights and 
Welfare of the Child (ACRWC) in 2000. This chapter examines the processes that led to Kenya’s 
ratification of these two crucial human rights instruments and the role played by the children sector 
in their implementation. 
 

3.1 United Nations Convention on the Rights of the Child  

3.1.1  A Historical perspective on the UNCRC 

The adoption of the UNCRC by the UN General Assembly in 1989 was preceded by long advocacy 
undertaken to improve the situation of children in the world.  
The following are some key milestones in the history of child rights: 

 1914 to 1918: The 1st World War witnessed a lack of preparedness by many countries to 
cope with the pain and suffering of children and women as a result of the war. 

 1923: Eglantyne Jebb (founder, Save the Children) drafted the Declaration on the Rights of 
the Child to address children’s plight during war and other emergencies and the right of the 
children to access essential services.4  

 1924:  The Declaration on the Rights of the Child was adopted by the League of Nations.5 

 1948: The UN General Assembly adopted the Universal Declaration of Human Rights 
(UDHR) which provides that all human beings are equal, further reinforcing the Declaration 
on the Rights of the Child. 

 1939 to 1945: During the 2nd World War the scale of suffering by children and women was 
higher than during the 1st World War. After the war ended effort was made to ensure 
children were protected in a more sustainable manner. This led to formation of 
organisations such as UNICEF and Plan International.   

 1959: The UN adopted the 2nd Declaration on the Rights of the Child. 

 1966: The International Covenant on Civil and Political Rights (the Political Covenant) was 
adopted by the UN, after long discussions amidst the polarization of the Cold War. Respect 

                                            
4 The Declaration on the Rights of the Child stated that the child must be given the means to develop normally, both materially and 
spiritually; the child that is hungry must be fed, the child that is sick must be helped, the child that is backward must be helped, the 
delinquent child must be reclaimed, and the orphan and the waif must be sheltered and succoured; the child must be the first to 
receive relief in times of distress; the child must be put in a position to earn a livelihood, and must be protected against every form of 
exploitation; and the child must be brought up in the consciousness that its talents must be devoted to the service of its fellow men. 
5 The League of Nations was to later become the United Nations.  
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for civil and political rights by governments would mean better protection for children as 
citizens. 

 1966: Also the International Covenant on Economic, Social and Cultural Rights (the Social 
Covenant) was adopted by the UN. It provides that every human being has a right to food, 
shelter, health, education and other basic needs.  

 1979: The UN declared 1979 as the International Year of the Child. This was a follow up to 
the 1959 Declaration on the Rights of the Child and drew attention to the fact that children 
still suffered from many ills. A  Working Group was established to draft a Convention on the 
Rights of the Child.  

 1985: The UN adopted the UN Standard Minimum Rules for the Administration of Juvenile 
Justice, (Beijing Rules) to address issues of juvenile justice. The UNCRC adopted some of 
the provisions in the Rules within its own text. 

 1989: The UNCRC was adopted by the UN General Assembly on 20 November.  

 1990: The UNCRC entered into force as part of international law on 2 September (after 
ratification by the required 20 states, among them Kenya). 
 

3.1.2  UNCRC in Kenya  

3.1.2.1 Background to the ratification 

 

In 1988, a National NGO Liaison Committee on the Rights of the Child was formed in Kenya under 
the auspices of CWSK.  The goal of the Committee which initially consisted of six organizations 
was to popularize the draft UNCRC in addition to lobbying the Kenyan government to sign and 
ratify the Convention once it was adopted by the UN General Assembly.  The Committee facilitated 
regional seminars to discuss the draft Convention and this culminated in a National Conference on 
the Promotion and Implementation of the United Nations Convention on the Rights of the Child 
which was held in December, 1989 in Nairobi. The conference was attended by children and young 
persons from all the provinces in Kenya, representatives from government, national and 
international NGOs, and UN bodies.  One of the outcomes of the conference was a proposal to 
establish a national body to be known as the “National Alliance for Advocacy on Children Rights” 
with the mandate to “monitor and evaluate the implementation and non-observance of the 
principles and provisions of the Convention within Kenya on a continuous and permanent basis”.  
The National Alliance was later registered under the NGO Coordination Act and renamed Kenya 
Alliance for the Advancement of Children (KAACR).6 
 
Later in 1990 when three international and three local NGOs founded the Kenya NGO Child Rights 
Coalition KAACR acted as the host. The Coalition convened meetings and seminars to educate 
policy makers, NGOs, the media and other key stakeholders on the draft Convention in a bid to 
lobby the government to ratify it as well as prepare the necessary reports.7 The Coalition is still 
active and is currently referred to as the Kenya NGO Child Rights Committee (NGO CRC).  

                                            
6 The words “Advocacy” and “Rights” were dropped from the acronym KAACR after reluctance by registration authorities to register 
the organisation with the word “rights”. This was due to the ongoing agitation for political pluralism. 
7 According to UNCRC Article 44 “state parties will report to the committee within two years of ratification and there after every five 
years”. “State parties will make their reports widely available to the public in their own countries”. 

http://en.wikipedia.org/wiki/Declaration_of_the_Rights_of_the_Child
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3.1.2.2  Reporting process under the UNCRC 

 

In accordance with Article 44 of the UNCRC on reporting Kenya was due to submit an Initial State 
Party report on the implementation of the UNCRC to the Geneva based UN Committee on the 
Rights of the Child in 1992.  In 1996 the Kenya NGO Child Rights Coalition sought information from 
the government on the status of the Initial Report and was informed that a report had been sent to 
the UN in Geneva. However, the government could not provide Coalition members with a copy of 
the report as was required under the reporting procedures and neither could it provide any 
documentary proof that a report had been sent to Geneva. A newsletter from Defense for Children 
International (DCI) in Geneva with information on the state parties that had submitted reports on 
the UNCRC was circulated to Coalition members and several government offices in Kenya as proof 
that Kenya’s Initial State Party report had not been sent to Geneva. 
 
Due to lack of information and cooperation from the government of the day the Coalition sought 
assistance from one of its members who had external links with the NGO Group for the Convention 
on the Rights of the Child based in Geneva.8 The NGO Group and Save the Children Alliance 
office in Geneva provided the Coalition with information and facts which revealed there was no 
record of Kenya’s State Party report having been submitted. The two organisations also provided 
the Coalition with information on how to lobby government to enhance and speed up the reporting 
process. With time the Department of Children Services (DCS) at the time acknowledged that no 
report had been submitted and resolved to work with the Coalition to initiate the process of 
developing the Initial State Party report. 
 
Save the Children Alliance Training Kit on the UNCRC and Children’s Rights was procured and 
circulated to Coalition members. The documents acted as helpful learning, reference and 
information sources to NGOs and government throughout the reporting process. Coalition 
members, who now numbered around 35 member NGOs were able to familiarize themselves with 
the reporting procedures and the role of civil society organisations in the process. With this 
information they were able to lobby government successfully resulting in the government inviting 
the Coalition to discuss how to collaborate in producing the Initial State Party report. Due to the 
delay in submission of both the Initial and First State Party reports it was decided that Kenya 
submits the two reports as one. 
 
A joint Steering Committee was formed to manage the process and it adopted the Save the 
Children Alliance Training Kit and the UNICEF UNCRC Training Manual as key reference and 
guiding tools. These documents facilitated the process of collecting information for the reports with 
the government, CSOs and UNICEF working together. Cluster working groups were formed based 
on the technical expertise requirement and tasked with information gathering and reporting on the 
respective areas guided by the reporting guidelines. The working groups held inter-cluster and 
cross cluster meetings and workshops. However, consultations with children were minimal.  
 

                                            
8 The NGO Group for the Convention on the Rights of the Child is a registered network with the mission to facilitate the promotion, 
implementation and monitoring of the CRC. From 1983 (as the Informal Ad Hoc NGO Group for the Drafting of the CRC) members 
of the NGO Group were actively involved in the drafting of the CRC. When the CRC was adopted the NGO Group decided to 
continue working as a group on the monitoring and implementation of the CRC and adopted its current name. 
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The Initial State Party Report on the implementation of the UNCRC by Kenya was submitted in 
1998. In early 2001 the NGO Coalition submitted a Supplementary Report9 which addressed gaps 
and provided updates to the State Party report.  The Supplementary Report was submitted during 
the Pre-Sessional hearing in Geneva in June, 2001 by a three-member NGO Delegation which, 
however, did not include children.10  It can therefore be stated that both state and non state actors 
involved children at a minimal level during the first UNCRC reporting process as the views 
collected from the few children who were consulted were not representative of the children in the 
country. However, this set the stage for future involvement of children and acted as a key learning 
point for both state and non state actors.  

3.1.3  Reporting Process for the Second State Party Report 

 
Following the first reporting process, the UN Committee on the Rights of the Child gave its 
Concluding Observations on the Kenya State Party report in 200211.  According to Article 44 (6) of 
the UNCRC State Parties are under obligation to make the reports available to the public.  
However, there was a notable reluctance on the part of the government to initiate the process of 
disseminating the Concluding Observations as well as embarking on the process of developing the 
second State Party report, which was due in 1997.  In its remarks the UN Committee had faulted 
the government on its failure to consult and involve children and adults widely within the country 
during the first reporting process, among other issues. In view of this it became a priority that 
children and adults be widely involved during the second reporting process.  However, the 
government stated that it lacked technical and financial capacity to conduct countrywide 
consultations with adults and children. By this time NCCS had already been established and one of 
its mandates was to spearhead and coordinate state party reporting processes on children issues. 
 
To roll out the process Save the Children organized a 3 day national workshop on child 
participation in July, 2003. In attendance were 50 agencies working in the children sector in Kenya 
including government line ministries which had participated in the first reporting process. The 
workshop was facilitated by a team of external experts skilled in child participation and helped 
galvanize interest among the Coalition members to embrace child participation during the reporting 
process.12 One of the outputs of the workshop was a plan of action to promote principles of child 
participation in national programs and plans including the reporting process.  
 
One of the activities identified and prioritized in the workshop was preparation of the second State 
Party report.  It was agreed that CSO partners would collaborate with government to support 
community and child participation in their areas of operation during the reporting process. To 

                                            
9 http://www.crin.org/resources/infoDetail.asp?ID=2312&flag=legal 
10 SCC representative chaired the delegation; 1 member was from the NGO Coalition Secretariat at KAACR; and the third was 
selected after votes were cast in a meeting to select someone with expertise in juvenile justice and other legal issues which the 
Committee had raised many questions on after receiving the state party report. The Pre-Sessional hearing takes place three months 
ahead of the state delegation hearing in Geneva, allowing the UN Committee to hold frank and confidential hearings with civil 
society and other independent bodies. The sessions give the committee an opportunity to  understand the gaps addressed by the 
supplementary reports in order to prepare for dialogue with the government delegation. 
11 http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G01/405/57/PDF/G0140557.pdf?OpenElement  
12 The workshop was held in Machakos, Eastern Province and was facilitated by among others, a Child Rights Advisor from SCC, 
Toronto office.   
 

http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G01/405/57/PDF/G0140557.pdf?OpenElement
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achieve this, the country was mapped into ten regions for purposes of regional consultations.13  It 
was agreed that each CSO would fund activities directly in their regions of interest and use their 
own internal accounting systems to manage the funds. However, it was emphasized that all 
agencies would adhere to the established standards of child participation, selection criteria and 
reporting guidelines. 
 
A planning committee for the second State Party reporting process comprising government and 
CSO representatives was set up at national level and it developed a national plan of work with a 
budget. A national meeting for key stakeholders to adopt the plan and move the process forward 
was held in Nairobi and was officiated by the Vice President of Kenya.  Apart from the government, 
CSOs who provided financial and technical support were SCC, SCUK, Save the Children Sweden, 
GOAL–Ireland, Plan, CARE, ActionAid, KAACR, Child Welfare Society of Kenya, Girl Child 
Network, Young Muslim Association, Terre Des Hommes, GTZ and UNICEF, among others. During  
the launch a National Steering Committee comprised of government and CSO representatives was 
set up to manage the process to the end .  
 

3.1.3.1 Child Participation during the reporting process 

 

As part of the activities to build capacity in the UNCRC reporting process another 3 day workshop 
on child participation was held in Nanyuki in 2004. It was attended by technical staff from 
government and CSOs who shared experiences with regard to engagement of children in various 
forums. One of the outcomes of the forum was development of a template programme for training 
child facilitators for the regional forums.  
This was followed by a workshop a few months later in Machakos to train children representatives 
from all over the country on the child to child methodology for facilitating regional consultation 
forums for fellow children. The sessions were jointly facilitated by government and CSO 
representatives. Topics covered included the: 

 UNCRC; 

  ACRWC; 

 The Children Act; 

 Child rights and child protection; 

 Facilitation skills. 
Children were encouraged to participate in the manner they were most comfortable in.14 The 
workshop programme and venue were child friendly; thus enabling the children also to engage in 
leisure and recreation. Each child was provided with a personal dignity kit to ensure their comfort.15  

                                            
13 In addition to the existing 8 provinces, the two largest provinces, Rift Valley and Eastern provinces were divided into North Rift, 
South Rift, Lower Eastern and Upper Eastern respectively for ease of operation. In addition, the 2 special national forums for 
marginalized and children with special needs were held in Nairobi. 
14 One of the children had difficulties expressing herself in both Kiswahili and English but was able to express herself through 
drawings. She participated in a subsequent children regional workshop and one of her drawing was included in the second state 
party report. 
15 The idea of a dignity kit originated from NGOs which were supporting the process of child participation and has been adopted in 
the Guidelines for Child Participation in Kenya as a standard operating procedure. The kit comprises of basic hygiene products such 
as a tooth brush and paste, soap, shoe polish and brush, hand towel and sanitary pads and a bag. The aim is to create a sense of 
uniformity and ensure the dignity of all the children including those from deprived backgrounds, thus enabling them to participate 
freely, effectively and in a dignified manner. This has emerged as a good practice and is to date replicated in many children forums 
in Kenya.   
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At the end of the workshop it was agreed that planners of the regional workshops ensure 
representation of girls and boys aged 10 – 18 years from all over the country with equal 
participation of those from marginal groups. 
 

3.1.3.2 Children and Adult Regional Workshops 

 
In 2004 - 2005 workshops were organized and held in all the ten regions in the country to collect 
views from both children and adults. The National Steering Committee developed national standard 
guidelines for child participation, which staff of lead agencies in the region were trained on to 
ensure quality interactions with children.16 The children trained as facilitators during the workshop 
held in Machakos handled most of the activities including welcoming the other child participants, 
carrying out registration as well as facilitating the workshops. Adult moderators only assisted where 
necessary such as taking notes of workshop proceedings.  
 
Adult workshops each lasting three days were also held in all the ten regions and were facilitated 
by representatives from the government and CSOs using a standard workshop program. The CRC 
Reporting Guidelines were among the reference material used to generate the information 
required.    
In order to ensure that the views of special groups including children with disabilities and children 
on the streets were included, a special forum was organized for them facilitated by staff of 
organizations working with these groups. Braille versions of key documents were produced for use 
during consultations with visually challenged children.  One key feature of both the children and 
adult workshops is that the reports deliberately set out to capture children’s voices. This was 
among the key learning points from the child participation capacity building workshops that 
stakeholders had participated in. The views from children were included in the State Party report 
verbatim and also in the form of drawings.17   
 
During the regional workshops children were guided in selecting their representatives to the 
national validation workshop to ensure both genders and CWDs were also given an equal chance. 
In total 86 government and CSO agencies were involved in various capacities in the second 
reporting process. This was a huge improvement to the first reporting process. More resources 
were committed to the process with government and CSO partners contributing US $500,000 to 
support the process; and this enabled 860 children and 720 adults to participate in the regional and 
national forums.  
 
The child and adult workshops also addressed areas of special concern for the reporting process 
under the ACRWC to optimize on the forums and process outputs. 
 

3.1.3.3  Key milestones in the 2nd UNCRC reporting process 

 

                                            
16 The child participation guidelines were later improved on and developed as Guidelines for Child Participation in Kenya after 
consultations with children. The guidelines aimed for effective engagement with children, listening to children, children facilitators 
and protection of children – especially girls and OVCs - at all levels of participation. 
17 One of the tenets of child participation is that views and opinions of children should as much as possible be reported in the 

manner and form in which the child said it. 
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i. Drafting and Validation Workshops 
 
At the conclusion of the regional workshops a drafting retreat was held in 2004 to incorporate 
reports from the workshops into one State Party report.  Participants at the drafting retreat 
comprised of representatives from government and CSOs who were selected based on the 8 
thematic clusters of the UNCRC Reporting Guidelines.18 The process was facilitated by a 
consultant who guided the participants in compiling information from the regional workshops under 
the various thematic clusters. 
 
The drafting retreat was followed by a national children validation workshop, during which child 
representatives from all over the country met to validate the findings of the children regional 
forums.  The children also selected four child representatives to attend the Pre-Sessional Hearing 
in Geneva in 2006 as part of the NGO delegation.  
  
Finally, the National Drafters’ Technical Workshop was held in November 2004 in Mombasa and 
attended by technical heads of various ministries together with CSO representatives. The main 
objective of this workshop was to finalise compilation of the State Party reports on the UNCRC as 
well as the ACRWC.  This process was also facilitated by a consultant. 
 

    ii. Preparation of a Supplementary Report and the Pre-Sessional Hearing 
 

Once the drafting of the State Party report19 on the UNCRC was complete CSOs embarked on the 
process of compiling the Supplementary Report20. The report addressed gaps in the State Party 
report and also gave updated information based on the period between collection of views from the 
regions and the submission of the State Party report. The supplementary report was presented to 
the UN Committee on the Rights of the Child by the NGO delegation during the Pre-Sessional 
hearing held in October, 2006 in Geneva. The delegation comprised of 4 children (2 boys and 2 
girls)  and 7 adult CSO representatives.21 The children had been selected by other children in a 
process that started at the regional level right up to the national level. This was a great 
improvement compared to the first process where there was minimal participation by children. The 
children delegates represented children living in institutions; children living in pastoralist 
communities; orphans; and children living in urban areas. 
 
Different organisations working in the regions where the child delegates came from supported the 
participation of the children financially and also ensured parents and guardians gave the necessary 
consent.22  Arrangements for international travel were handled by the NGO Child Rights 
Committee while the Department of Children Services assisted with letters of introduction for 
                                            
18 General Measures of Implementation; Definition of the Child; General Principles; Civil Rights and Freedoms; Family and 

Alternative Care; Basic Health and Welfare; Education, Leisure and Cultural Activities; and Special Protection Measures. 
19 http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G05/450/52/PDF/G0545052.pdf?OpenElement  
20 http://www.crin.org/resources/infoDetail.asp?ID=11421&flag=legal  
21 The CSO representatives were selected in NGO Child Rights Committee to represent the following sectors: the secretariat of the 
Kenya NGO Child Rights Committee; HIV and AIDS issues; Child Participation issues;   Issues pertaining to pastoral and internally 
displaced communities; and Legal issues; 2 chaperons, 1 for the girls and 1 for the boys; and the chair of the NGO Child Rights 
Committee as head of delegation.   
 
22 They ensured that the necessary consent forms were signed by parents and guardians releasing the children to attend the Pre-

session. They also supported the parents and guardians to accompany the children up to Nairobi to hand them over to the 
chaperons accompanying them to the Pre-Session. 

http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G05/450/52/PDF/G0545052.pdf?OpenElement
http://www.crin.org/resources/infoDetail.asp?ID=11421&flag=legal
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presentation to the Department of Immigration for issuance of travel documents. Prior to travel for 
the Pre-Session the children were accommodated in Nairobi where they had an opportunity to 
meet and interact with the adult delegates prior to departure. This was important as it helped create 
a rapport and enabled the children to learn more about the Pre-Session. The children also used the 
time to reacquaint themselves with the report and allocate areas of presentation among 
themselves. This enabled them to tell their own story in their own words. 
 
The children and adult delegates were supported to attend the Pre-Session by NGOs including 
Save the Children, Plan Kenya, World Vision Kenya, Terre des Hommes, KAACR and UNICEF.23 
Some of the funding went towards purchase of travel items such as appropriate clothing, travel 
bags and other necessary items for the children. 
 
During the Pre-Session, in line with established practice in Kenya, the children were 
accommodated in a child friendly venue. They held a separate one hour session with members of 
the UN Committee in the absence of the adult members of the delegation.24  However, the adult 
delegation allowed the children to sit with them when the adults held their session with the 
Committee.  Issues raised by the Committee during the Pre-Session include: 

 the plight of internally displaced communities; 

 lack of access to quality education by many children: 

 lack of access to justice: and 

 the plight of orphans 
 

iii. State Party Delegation and Conclusion on the Second State Party 
Reporting process 
 
Following the Pre-session, the UN Committee sent a list of issues to the State Party to respond to, 
which was done and the information sent back to the Committee. This paved way for the State 
Party hearing which took place in January, 2007. The delegation was led by the Vice President who 
was also the Minister for Home Affairs and National Heritage and comprised of staff of the NCCS, 
officials from the Department of Children Services and several ministries.  
 
Once the Pre-Sessional and State Party Hearing were over the government in collaboration with 
the NGO Child Rights Committee held a meeting to discuss the outcome of the second State Party 
reporting process. During the meeting which was presided over by the Vice President state and 
non state actors in the children sector agreed to continue with the collaboration established during 
the reporting process. When the Concluding Observations were released by the UN Committee on 
the Rights of the Child the government published and disseminated them to various institutions.  
This was a significant improvement from the first reporting process where there was delay in 
disseminating the Concluding Observations.  
 

                                            
 
24 The information given to the UN Committee on the Rights of the Child by NGO delegations and any other parties during the 
session is treated with confidentiality to allow for openness.  
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3.1.3.4   Key issues from the Concluding Observations  

 
Concluding Observations from the UN Committee on the Rights of the Child are based on the eight 
thematic clusters and are aimed at ensuring adequate follow up and dissemination of State Party 
reports. The following are highlights of the Concluding Observations from the 2nd UNCRC Kenya 
State Party report:25 
 

- General Measures of Implementation:  corporal punishment and child labour; the delay 
in having a National Plan of Action and setting up the office of an Ombudsman for children. 

- Definition of a child: lack of a legal minimum age of marriage. 
- General Principles: continued discrimination of girls, minorities, refugee children and 

children of asylum seekers.  
- Civil rights and freedoms: low levels of birth registration. 
- Family Environment and Alternative Care: support for needy families still low; risk of 

child trafficking as a result of irregular inter country adoption processes; and lack of 
adequate mechanisms to address cases of child abuse.  

- Basic Health and Welfare: inadequate services for children with disabilities, adolescents 
and children aged under 5 years; increase in numbers of AIDS orphans and child headed 
households; continued wide practice of female genital mutilation; and high numbers of 
children affected by poverty.  

- Education, Leisure and Cultural Activities: low levels of enrolment of children in early 
childhood development centers and secondary schools; and the strain on different sectors 
as a result of the free primary school education.  

- Special Protection Measures: lack of disaggregated information on refugee, displaced 
and asylum seeking children; rising numbers of internally trafficked children and those  on 
the streets; children engaging in sex tourism; a justice system that does not function as 
effectively as it should; high numbers of children in harmful work due to high poverty levels; 
lack of domestic regulations to address the issue; limited access to basic health and 
sanitation and education for children of minorities, indigenous groups and absolute poor; 
and the effects of HIV and AIDS on children and families. 

 
 

3.1.4  Key milestones in the 3rd, 4th and 5th State Party Reporting 
Process 

 
Kenya is scheduled to submit a combined 3rd, 4th and 5th UNCRC State Party report by September, 
2012. The three reports were combined at the request of the UN Committee on the Rights of the 
Child which cited a huge backlog of State Party reports from different countries which were due for 
review. The reporting process for the combined report started in 2009 with the setting up of a 
National Steering Committee under the auspices of the NCCS. The Committee was comprised of 
member organisations drawn from government, CSOs and UNICEF.26 Terms of Reference, a road 

                                            
25 http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G07/425/08/PDF/G0742508.pdf?OpenElement 
 
26 NCCS, Department of Children Services, Save the Children Alliance, World Vision Kenya, KAACR, The CRADLE, Plan Kenya, 
Young Muslim Association, GOAL Kenya, and UNICEF. 

http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G07/425/08/PDF/G0742508.pdf?OpenElement
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map for the process and a standard budget for support by government and CSOs were developed 
by the Committee and NCCS respectively and this guided the regional workshops which 
commenced in October 2010.27  
 

Regional Consultation Forums 
The three day regional consultations comprised of training on the Children Act, the UNCRC, the 
ACRWC, Children and the Constitution and the Concluding Observations of the 2nd State Party 
report.  Participants were inducted on the UNCRC Reporting Guidelines of 2005.  The forums also 
discussed and also acted as peer review forums for the different partners in each region on 
situation and ongoing work with children. Presentations by different partners served as experience 
sharing forums.  During plenary, participants discussed regional issues based on the thematic 
clusters, set priority targets for the region and where possible in line with the proposed counties. 
The groups gave recommendations and proposed the way forward and issues to be addressed 
through programs, projects, activities and advocacy in the short, medium and long term. The 
forums were facilitated by government and CSO representatives. 

 
Children Consultation Forums 
In line with the best interests of the child, regional child consultation forums were held to collect the 
views of children using child friendly methodologies. The regional workshops were organized by 
the government in collaboration with CSOs with programmes in the regions. Participating children 
were selected from the Children Assemblies which are now in place in all the 47 Counties. In 
preparation for the children consultation forums young adults were trained during the Child 
Moderators Training Workshop held in March, 2011 in Nairobi to empower them with skills to 
facilitate children workshops. The facilitators used child friendly methodologies to guide children in 
assessing issues affecting their daily lives in line with the eight UNCRC thematic clusters as well as 
understanding the Concluding Observations.28 To maximize on the availability of children the 
children consultation process was integrated as part of the Children Voices 2012 which were held 
during school holidays. 
 

Validation and Drafting Workshop 
Once the children and adult regional workshops were concluded a consultant compiled the various 
reports into one draft State Party report in accordance with the reporting guidelines. A one day 
validation workshop on the draft report was held on 20th January, 2012 at Multi Media University, 
Nairobi and was attended by both children and adult representatives from all over the country. The 
aim of the workshop was to ensure that the input from the children and adult regional forums was 
reflected in the final report. The children and adults were grouped together according to the 
different thematic cluster groups to discuss the draft report. This was a setback to the process 
since the method did not allow children to participate fully and effectively. The input from the 
validation workshop was incorporated into the draft report and further discussed during a Technical 
Cluster Working Group Finalization Workshop held in Mombasa in April, 2012. The purpose of the 
workshop was to finalise drafting of the State Party report and participants included government 
and CSO representatives from the different thematic cluster working groups. At the end of the 
workshop a smaller technical working group comprised of representatives from government was 

                                            
  
28 The facilitators for the child moderator’s workshop were people well versed with the UNCRC reporting process with some having 
participated in the previous two reporting processes.  
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set up to finish compiling the report. At the time of writing this report the NCCS in partnership with 
relevant stakeholders and a consultant were in the process of finalizing the State Party report due 
in Geneva by 1st September, 2012.  CSOs are scheduled to produce a Supplementary/ 
Complementary Report as was the case in the previous two reporting processes. 
 

 

3.1.5  Reporting on the Optional Protocols to the UNCRC 

 
Kenya ratified the Optional Protocol on the Involvement of Children in Armed Conflict on 28 th 
January, 2002, but not yet the Optional Protocol on the Sale of Children, Child Prostitution and 
Child Pornography. CSOs have lobbied government to ratify the Protocol without much success 
with the promise that the ratification would be done as soon as Cabinet approves the same. 
Neither has the Third Optional Protocol (complaints procedure for children; approved in 2011) been 
ratified by Kenya yet. Since the Constitution 2010 requires many laws to be reviewed and wide 
consultations, ratification processes tend to take more time. 

The country was due to submit the Initial Report on the Optional Protocol on the Involvement of 
Children in Armed Conflict in 2004. However, this was not done and at the urging of the UN 
Committee this report will be submitted together with the 3rd, 4th and 5th UNCRC State Party report. 
The report on the Optional Protocol was also discussed during the workshop in Mombasa in April, 
2012. To generate data for the report stakeholder’s forums and consultations were held with key 
policy makers, children, adults and representatives of CSOs and UN agencies. 

Key issues addressed in the report include the minimum age for direct involvement in hostilities by 
children, recruitment of children in the country’s armed forces and recruitment of children by non 
state actors in armed or militia groups.   
 
Challenges 

 The road map for the second reporting process agreed on by the National Steering 
Committee was not followed and this delayed the reporting process by over one year. This 
compromised the quality of participation by children and adults in some of the regions. 

 The Ministries of Labour and Local Government were notably absent in most regional 
consultation forums yet the two are critical in implementation of policies and laws to 
address this violation of children rights.  

 Government delay in dissemination and follow up of the Concluding Observations on the 
UNCRC disrupts the reporting process as well as program intervention by both State and 
Non State Actors.   

 The NGO Child Rights Committee has not played its role effectively to ensure timely 
dissemination of Concluding Observations as well as the NGO Supplementary Reports to 
stakeholders. 

Lessons learned  
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 Collaboration between State and Non State Actors during the UNCRC reporting process 
leads to better coordination of activities, improved quality of reports and efficient use of 
resources.  
 

 Having individual organisations use their own funds to support processes in areas where 
they run programs is cost effective and ensures timely delivery of services. 

 

 For the desired outputs to be achieved and in the best interests of children consultation 
forums including regional and validation workshops should target children and adults 
separately. 

  Scheduling meetings with children during school holidays enables consultations during a 
time when children are available without interrupting their school programme.  
 

3.2  African Charter on the Rights and Welfare of the Child 
 

 
The ACRWC - also referred to as the Children’s Charter - is the main instrument of the African 
human rights system for promoting and protecting the rights of children. It is divided into 2 parts 
and sets out rights and duties of the child within the African social-economic and cultural context.  

 

3.2.1  A Historical perspective of the ACRWC 

 
The idea to develop a Charter for children in Africa can be traced a conference on children in 
situations of armed conflict in Africa that was organized by the African Network for the Prevention 
and Protection against Child Abuse and Neglect (ANPPCAN)29 and UNICEF in 1987. It was at this 
conference that participants learnt that a Convention on the Rights of the Child was being drafted 
in Geneva. The conference discussed and agreed that since few African countries had been 
involved in the process of drafting the Convention a regional meeting be held to discuss the Draft 
Convention from an African perspective.  To this effect a meeting was convened in 1988 by 
ANPPCAN with support from UNICEF.  
The objectives of the meeting were: 

- As a continent, to deliberate upon and take a clear position on the Draft Convention with 
regard to its general application to all children globally and its specific application to 
children in Africa, given the unique factors of the socio-economic, cultural and 
development circumstances prevailing in Africa.  

- Establish how comprehensive the Draft Convention was and if it was necessary to 
supplement it with an African Charter. 

 

                                            
29 The African Network for the Prevention and Protection against Child Abuse and Neglect (ANPPCAN) is a Pan - African Network 
with Observer Status with the African Union.  
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The meeting agreed that the Draft Convention was comprehensive in terms of addressing the 
rights of children globally. However, it was felt that it did not adequately address the unique 
situation of majority of the children in Africa.  Following are some of the challenges faced by 
children in Africa which the meeting discussed: 

 lack of education opportunities for majority of the children; 

 large numbers of children who are forced to work in order to help their parents with money 
and food;  

 high levels of prevailing poverty as well as  poor and unsanitary living conditions which 
threaten survival of the children; 

 lack of access to quality health care facilities; 

 the impact caused by perennial disasters such as famine, floods and conflicts on children;  

 large numbers of displaced and refugee children due to conflict; 

 harmful cultural practices such as early marriage and female genital mutilation; 

 lack of meaningful participation of local communities in planning and managing basic 
programmes for children; 

 discrimination based on religion, ethnicity, race, gender, disability etc; and  

 children whose mothers are in prison; among others. 
 

Participants at the meeting also noted that the Draft Convention: 

 lacked clarity on the definition of a child as it made provision for attainment of adulthood 
earlier depending on the particular laws applicable to the child;  

 did not address the duties and responsibilities of children towards their parents, 
communities and the state, a departure from traditional African culture;  

 did not address the role of relatives in adoption and fostering and in general care and 
protection of children. 

 
In view of these concerns the meeting recommended that a working group comprised of specialists 
in different disciplines and based in Africa be formed to work under the guidance of the 
Organisation of African Unity (OAU), ANPPCAN, UNICEF and other interested organizations. The 
mandate of the working group was to prepare a Draft Charter on the Rights and Welfare of 
Children for consideration by African governments. In addition to addressing the issues that had 
been singled out by the meeting the proposed Charter was to complement the Draft UN 
Convention as well as facilitate its ratification and implementation among African countries once it 
was adopted. It was also agreed that both the Draft Convention and the Draft Charter, once 
adopted would be applicable in Africa and none would be treated as being superior to the other. 
 
A legal team with expertise in treaty drafting was selected to draft the Charter. It sent the draft to 
the Secretary General of the OAU who then presented it to the Council of Ministers and Heads of 
State and Government Summit in Addis Ababa in July, 1990.30 The Charter was adopted and came 
into force on 29 November, 1999 when the required 15 states parties had ratified it. Kenya ratified it 
on 25 July, 200031 and is mandated to report to the African Committee of Experts on the Rights 
and Welfare of the Child (ACERWC) on progress made with regard to its implementation two years 

                                            
30 Two Kenyan lawyers were members of the legal drafting team. 
31 The first Chairperson of the African Committee of Experts on the Rights and Welfare of the Child was Kenyan (Lady Justice Joyce 
Aluoch) and she worked with stakeholders in the children sector to lobby the government to ratify the Charter. 
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after ratification and thereafter after every three years.32 The long delay between the time the 
Charter was adopted and when it entered into force can be attributed to the following: 

- many African states felt that since they had already ratified the UNCRC there was no hurry 
to ratify the ACRWC as the two instruments were similar in many aspects; 

- there was also lack of adequate sensitisation on the Charter among stakeholders  as 
opposed to the UNCRC (This situation prevails to date but agencies in the children sector 
have been urged to address it).  

 
 

3.2.2  State Party Report on the ACRWC  

 
Kenya was due to submit its Initial Report on the Charter in 2002 but the process was delayed by 
the government. CSOs lacked sufficient awareness with regard to the reporting process on the 
Charter as compared to the UNCRC and were therefore not well placed to lobby the government 
effectively to address the delay. Finally, when the reporting process for the 2nd UNCRC State Party 
commenced it was agreed that the process of gathering information for the ACRWC be carried out 
simultaneously with that of the UNCRC to save on resources. The process was all inclusive and 
sought the views of children, policy makers and CSOs; focusing on the five main areas of 
difference between the Charter and the UNCRC. These are: 

- protection of the family (Article 18);  
- protection against harmful social and cultural practices (Article 21);  
- protection against apartheid and discrimination (Article 26); 
- children of imprisoned mothers (Article 30); and 
- responsibilities of the child (Article 31).  

 
The State Party submitted the report on the ACRWC in 2006.33 

 

3.2.3  Report by Civil Society Organisations 

 

In 2007 ANPPCAN regional office took the responsibility of co-coordinating the preparation of a 
CSO report on the Charter for Kenya. A meeting was held in 2007 in Nairobi, and was attended by 
23 CSOs working in the children sector. The main objective of the meeting was to identify gaps in 
the State Party report as well as update it. Participants also identified various challenges children in 
Kenya faced in accessing their rights and welfare. They were also sensitized on the reporting 
guidelines under the Charter.34 The challenges identified were grouped according to the five areas 
of difference between the ACRWC and the UNCRC, which then formed the basis of the CSO 
report.  

A Kenya NGO delegation attended the Pre-session in Addis Ababa, Ethiopia in April, 2009 to 
present the CSO report. This was followed by the state party hearing with the Kenya government 

                                            
32 Article 43 (1) 
 
33 http://www.acerwc.org/wp-content/uploads/2011/03/ACERWC-State-report-Kenya-initial-English.pdf 
34 Advancing Children’s Rights. A guide for Civil Society Organisations on how to engage with the African Committee of Experts on 
the Rights and Welfare of the Child. 2009. Plan & Save the Children Sweden.  
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delegation attending the hearing on the Initial State Party report in November, 2009. 
Representatives of civil society attended as observers.35 However, there was no representation 
from children.  

3.2.4  Key issues raised in the Concluding Observations 

 
In accordance with Article 45 of the Charter the ACERWC raised issues for follow up by Kenya 
concerning issues such as education, child labour, teenage pregnancies, lack of access to facilities 
by children with disabilities, escalating cases of child abuse, and continued practice of harmful 
traditional practices on children, among others. The government is under obligation to respond to 
these issues as well as make them widely known. The next report from Kenya is due in 2012, so at 
the time of writing it was being prepared. 
 

3.2.5  CSO Forum on the ACRWC  

 
The CSO Forum was formed in April, 2009 in Addis Ababa, Ethiopia. The aim was to provide a 
platform and framework for Civil Society and the ACERWC to engage and develop a partnership 
and to ensure a united voice on behalf of Africa’s children. The first Forum was held in April 2009 
and was organized by the Africa Child Policy Forum (ACPF), the Africa Wide Movement for 
Children (AMC), Institute for Human Rights and Development in Africa (IHRDA), Plan International, 
Save the Children and World Vision. Since then it has become a regular event with sessions being 
held semi-annually prior to the meeting of the ACERWC. CSO representatives from Kenya have 
attended the Forum with support from development partners. The Forum has helped build the 
capacity of CSOs in regard to the Children’s Charter, enabled information-sharing and links across 
the continent and created awareness on the importance of networking at national and regional 
level.  
 
Challenges  

 In spite of the fact that the ACRWC is the regional human rights instrument for protection of 
children it is not as widely known as the UNCRC. 

 IEC material on the ACRWC is not as readily available as that on the UNCRC, and this has 
impacted on the level of awareness.  

 The late preparation for participation of members attending the CSO Forum means they 
are not as prepared as they should be.    

 The NGO Child Rights Committee has not fully utilized the networking opportunities 
created by the CSO Forum to create networks with other likeminded coalitions in the 
region.  

 

                                            
35 The State Party delegation was led by the Minister of Gender, Children Affairs and Social Development who was accompanied by 
the Secretary for Children Affairs, the Chair of NCCS, staff from NCCS, children officers and other state officials. The NGO 
delegation comprised of representatives from 3 CSOs and the chair of the NGO Child Rights Committee.  
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3.3  Lessons Learned 
 Incorporating the reporting process for the ACRWC into that of the UNCRC has enabled 

Kenya to fulfil its reporting obligation as well as utilize resources effectively. 

 Capacity building on the ACRWC and related child rights issues for members of the 
ACERWC and CSOs (e.g. through the CSO Forum) results in better reports from NGOs 
and Concluding Observations from the Committee.  

 

4. Processes around Children Act 2001 and other relevant laws 
 

Introduction 
The Government of Kenya enacted the Children Act in 2001 to, among other things, consolidate 
the laws on children in Kenya and to domesticate the UNCRC and the ACRWC which the State 
had ratified in 1989 and 2000 respectively. In its preamble, the Act makes provision for parental 
responsibility,  fostering, adoption, custody, maintenance, guardianship, care and protection of 
children; administration of children's institutions; and giving effect to the principles of the 
Convention on the Rights of the Child and the African Charter on the Rights and Welfare of the 
Child and for connected purposes. 
The Act provides for the rights and welfare of all children in Kenya and defines a child as “any 
human being under 18 years”. The implementation of the Act is spearheaded by the government 
ministry responsible for children affairs and the NCCS in partnership with stakeholders involved 
and engaged in working with children in Kenya. The Act has been undergoing review with the most 
current being to harmonise its provisions with The Constitution of Kenya, 2010. 
 

4.1  Background to the enactment of the Children Act  
 
After the Kenyan government ratified the UNCRC in September, 1990, and as a measure of 
domestication of the instrument, the government set up a Task Force under the Kenya Law Reform 
Commission (KLRC) to collect views about the situation of children from all over the country. The 
KLRC was established in 1982 as a primary government agency to spearhead law reform and 
review processes in the country. The Task Force was headed by a High Court Judge with the 
mandate to review and harmonize laws relating to children. CSOs were not represented in the Task 
Force but through the NGO Child Rights Coalition they organized forums to solicit the views of the 
CSOs. 
The Task Force was also mandated to review laws related to children which were scattered in at 
least 65 different statutes, a situation that made it difficult to offer full protection to children due to 
the different definitions of a child, among other issues of concern. This large number of laws 
interfered with the timely and efficient realisation of children’s rights. 
In its report the Task Force recommended that a new child law should be enacted which "draws (as 
may be appropriate) from all existing statutes touching on children, incorporates relevant principles 
from the CRC and the ACRWC, and attempts to resolve various legal problems that affect the 
rights and welfare of children”.  
The information collected by the Task Force was used to prepare a Draft Child Bill which was 
forwarded to the office of the Attorney General (AG) in 1995 for drafting into a law on children. 
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4.2  Draft Child Bill 
 
The first draft of the Bill from the AG’s office which was forwarded to parliament for approval in 
1995 was considered by civil society and other human rights groups as anti-child rights as it was 
seen to “criminalize childhood”. The NGO Child Rights Coalition mobilized CSOs to oppose the Bill 
and with support from stakeholders including international NGOs in the country the Coalition 
organized workshops, meetings, seminars and lobbying forums to discuss the draft Child Bill. 
Media adverts were used to highlight shortcomings in the proposed legislation. The Coalition also 
lobbied parliamentarians through seminars. Thus the parliament did not approve the first draft. 
With support from UNICEF and in collaboration with the Department of Children Services KAACR 
organized a retreat with the Parliamentary Committee on Social Welfare, Labour and Health which 
was held in Mombasa in September, 2000. The retreat was attended by 33 parliamentarians, 
members of the judiciary and representatives of the children sector who included lawyers with 
expertise in children matters. The meeting proposed final amendments to the draft Bill and these 
were later forwarded to the AG.  
 
When the amended Draft Child Bill was taken back to parliament for debate it passed the first and 
second readings and after undergoing minimal amendments it was presented for the 3rd and final 
reading. The draft Bill received Presidential Assent on 31st December, 2000, and was finally passed 
in Parliament in March, 2001, 6 years after the first draft was prepared. The Children Act finally 
entered into force on March 1, 2002.  
 
Why a Children Act?  
The enactment of the Children Act was a landmark in Kenya as it was the first law that 
domesticated an international Convention, the UNCRC. The principles that had hitherto been 
celebrated in the international norm setting forums such as the principle of the best interests of the 
child became part of Kenya’s domestic litigation vocabulary.36 It was also the first law in Kenya to 
be translated into Kiswahili, an initiative of the government in collaboration with GTZ (now referred 
to as GIZ) and SCC. Organisations such as ANPPCAN Kenya, GCN and KAACR have developed 
child friendly and simplified versions of the Act for different categories of stakeholders including 
children. These materials have been used nationally to sensitize both children and adults on the 
provisions of the Act. A Braille version of the Act was also developed in collaboration with 
Wheelpower International and the Association of the Physically Disabled in Kenya (APDK) with 
support from SCC. The Children Act was the first law to be translated into Braille and this has 
enabled people with visual impairment to implement the Act on the same level with other 
stakeholders. 
 
As a measure of implementation of the Act the government in collaboration with partners in the 
children sector organized a meeting in Nairobi in 2001 to map out strategies for its implementation 
nationally. During the meeting it was agreed that sensitisation and awareness creation workshops 
targeting children and adults be held nationally and that children offices would act as focal points. 
The country was mapped out with organisations committing to allocate resources for trainings and 
sensitisation workshops in their areas of operation to ensure children, adults and other 

                                            
36 THE LAW ON CHILDREN. A CASE DIGEST. VOL. 1. Centre For Child Law And Policy Research. Children’s Legal Action Network 
(CLAN). 2007 
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stakeholders were sensitized on the provisions of the Act. These sensitisation workshops continue 
to date and are carried out by both government officers and CSOs.  

4.3  Key provisions in the Children Act 
 
The Act is divided into 14 Parts with 200 Sections and 9 Schedules and these address the rights a 
child is entitled to and the role of the government, parents and other duty bearers in ensuring 
children enjoy the rights. The rights are interdependent and apply to all children without distinction.  
They are classified as life and survival, development, protection and participation rights. The 
implementation of these rights is guided by the key principles of the best interests of the child37 
and non – discrimination38 which the Act borrows from the ACRWC and the UNCRC. Courts have 
used these principles to determine matters concerning children which is a departure from the past 
when matters were determined purely on the basis of law and other established standards, some 
of which were not always in the best interests of the child. 
 
The Act provides for penalties for violation of rights. However, stakeholders in the children sector 
have advocated for stricter penalties to offer better protection of children’s rights as it is felt that the 
current penalties do not act as deterrents to violations.39 This issue has been addressed in the 
amendments to the Act.  
 
Children courts are provided for to hear matters concerning children and the Act details how the 
courts should conduct themselves to ensure the privacy of the child, among other considerations. 
These courts are in Nairobi, Mombasa, Kakamega and Nakuru. In the past judicial officers did not 
aspire to sit in children courts as these were considered inferior to other courts. However, with time 
this attitude is slowly changing, a situation that can be attributed to capacity building for members 
of the judiciary through activities such as training conducted by organisations such as CLAN, 
KAACR, The CRADLE and ANPPCAN. Issues addressed in the training include the Children Act 
and other statutes, human rights treaties and child rights and child protection.40 Some of the 
trainings have incorporated sessions on counseling which have enabled judicial officers  better 
understand children and the circumstances they live in, thereby assisting them make a judgment 
based on the best interests of the child. 
 
The Children Act drew inspiration from the ACRWC to provide for duties and responsibilities of the 
child in addition to the rights. Duties include respect for parents and elders in the community, 
working towards the cohesion of the family as well as strengthening positive cultural values in the 
community. This has helped address one of the concerns raised that child rights advocates have 
only focused on sensitizing children about their rights while ignoring the responsibility part, a 
situation that has tended to put children on a collision course with their parents, guardians and 
other duty bearers. Current sensitisation trainings emphasize both the rights and duties of children. 

                                            
37 In all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative 
authorities or legislative bodies, the best interests of children shall be a primary consideration. 
38 Non–Discrimination - No child shall be subjected to discrimination on the ground of origin, sex, religion, creed, custom, language, 
opinion, conscience, colour, birth, social, political, economic or other status, race, disability, tribe, residence or local connection. 
39 Any person who is convicted of having infringed the rights of a child shall be liable to a term of imprisonment not exceeding twelve 
months, or to a fine not exceeding fifty thousand shillings or to both fine and imprisonment.  
40 Some of the trainings have been conducted in collaboration with the Judicial Training Institute.  
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4.4  Review of the Children Act 
 
The efficacy of a law or policy can only be ascertained through its implementation; a fact that also  
applies to the Children Act. Over time sections of the Act that pose a challenge to full 
implementation of children’s rights at a practical level have been identified by stakeholders in the 
sector.  The following are some of the reasons that have been given as a justification for the review 
of the Act: 
 

- The apparent overlap of the role of NCCS and the DCS and by implication AACs which has 
at times led to duplication and conflict of roles.  

- To provide for a higher age of criminal responsibility to one that is in harmony with UNCRC 
and ACRWC. Current established minimum age of 8 years as provided for in the Penal 
Code is in contravention of internationally accepted standards.  

- Kenya’s accession to the Hague Convention on Inter-Country Adoption in 2007 requires a 
review of the Act to ensure that adoption including inter-country adoption and foster care 
placement as provided for in the Act protect children from child trafficking and other crimes. 

- To ensure consistency between the Act and new legislation (including Constitution 2010).  
 
It is in this context that in 2006 the KLRC as part of its mandate to review laws sought for input 
from stakeholders on the review of the Act. The children sector held several consultation forums 
organised by the Legal and Policy Sub-Committee of the NGO Child Rights Committee to discuss 
shortcomings in the Act. The recommendations were submitted to the KLRC which forwarded them 
together with those from other stakeholders to the AG. This culminated in the Children Law 
(Amendment) Bill of 2007. However, stakeholder consultation was not considered comprehensive 
enough and due to the fact that the Commission continued to receive proposals for amendments, it 
requested the AG to suspend finalization of the Bill to allow for adequate stakeholder input.  
 
To move the process further a workshop was held in 2010 to provide a forum where stakeholders 
would express their concerns about the draft Children Law (Amendment) Bill, 2007 and to make 
further contributions and proposals for amendment.41 Presentations were made on the 
experiences of other African countries including Tanzania and South Africa as well as international 
law developments and good practices. The participants were led through the identification of key 
areas of priority for law reform and in separate thematic working groups discussed the proposals. 
After the workshop a team representing the stakeholders present was formed and it refined the 
recommendations during subsequent meetings organised by NCCS and UNICEF. Other meetings 
were held with stakeholders to receive more input.  
 

4.4.1  Aligning the Children Act with the Constitution of Kenya, 2010 

 
The enactment or review of a Constitution as the supreme law calls for the review of existing 
legislation which must conform to the provisions of the Constitution. The Constitution, particularly 
Article 53 provides for the rights of children. To ensure that the provisions of the Children Act were 

                                            
41 The workshop was held on 20th - 22nd April 2010, in Naivasha and was organised by UNICEF Kenya in conjunction with the 
government of Kenya through the Ministry of Gender, Children and Social Development. 
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in conformity with the Constitution the Children’s Legal Action Network (CLAN) as the convenor of 
the Legal and Policy Sub-Committee organised meetings for CSOs to examine the provisions of 
the Children Act Amendment Bill, 2007 vis a vis those of the Constitution and propose amendments 
accordingly. The meetings were held in 2009 and 2010. 
With input from stakeholders the KLRC prepared The Children Law (Amendment) Bill, 2010. The 
Bill has taken long to be passed by Parliament due to what some stakeholders consider as lack of 
priority by government and the political establishment. It is also clear that the sector has not been 
united enough to lobby for the passing of the Bill in a sustained manner.42 
 

4.5  Other key laws relevant to child rights and child protection 
 
Though the Children Act is the main legislation addressing children rights and welfare in Kenya 
other key laws have also been enacted to further protect children. Of importance is that the 
Constitution also addresses the provisions addressed in these laws, hence according children even 
greater protection.43  
 

4.5.1  The Sexual Offences Act, 2006 

 Violence against children, including sexual violence continues to be experienced by children all 
over the country. It robs them of their childhood and impacts on their enjoyment of other rights. The 
enactment of the Sexual Offences Act was preceded by many years of intense lobbying by CSOs 
and female Members of Parliament who wanted sexual offences to be viewed as more than 
“offences against morality” as the Penal Code provided. The CRADLE was a member the CSO 
group lobbying for enactment of a law to address sexual offences. There were concerns about the 
rise in cases of sexual nature many of which targeted very young children as well as the seemingly 
lenient sentences meted out by courts. Other concerns were with regard to the requirement by 
courts that the evidence of victims be collaborated to prove rape and other sexual offences. The 
law then recognized few forms of offences of a sexual nature and victims reporting crimes of a 
sexual nature lacked protection.  
The CRADLE took the lead in the development of a draft Sexual Offences Bill which was handed to 
the Attorney General in September, 2004 and tabled in parliament as a private members Bill. It was 
enacted into law in July 2006.  
 
In its preamble, the Act states that this is “An Act of Parliament to make provision about sexual 
offences, their definition, prevention and the protection of all persons from harm from unlawful 
sexual acts, and for connected purposes.”  

                                            
42 A Child Justice Bill has also been drafted under the auspices of The CRADLE though the view of some organisations in the 
children sector is that it is premature as the issues it proposes to address are either contained in existing legislation or in the 
proposed Children Law Amendment Bill, 2010. It also appears that there has not been wide consultation in the sector regarding the 
proposed Bill.  
43 The Bill of Rights provides the right to life; equality and freedom from discrimination; human dignity; slavery, servitude and forced 
labour; privacy; freedom of conscience, religion, belief and opinion; freedom of expression; freedom of the media; access to 
information; freedom of association; economic and social rights; language and culture; fair administrative action; access to justice; 
and fair hearing. 
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The Act has been referred to as an innovative piece of legislation. The Act has expanded the 
definition of rape and widened the scope and nature of recognised sexual offences to include child 
pornography, child trafficking, child sex tourism, gang rape, deliberate transmission of HIV/AIDS 
and sexual harassment. The Act also recognizes children as vulnerable witnesses and makes 
provision for an intermediary to testify on their behalf.  DNA profiling can now be used to detect and 
prove commission of a sexual offence. Another important aspect of the Act is that it introduces the 
concept of minimum penalties. The penalties are stiffer than those contained in the Penal Code 
with those found guilty of defiling minors being liable to life imprisonment, a sentence that has been 
meted by courts on several occasions.  
 

Some of the measures undertaken by government to implement the Act include the following: 

 
Data base on sexual offenders 
The Act provides for a register of convicted sex offenders to be maintained by the Registrar of the 
High Court who will have the administrative rights to access the system. The data base was 
officially set up in 2012. The register is a national database of past sexual offenders convicted of 
offences under the Act and will include particulars of the offender such as name, identity card 
number, date of conviction, crime committed, age of the victim and rehabilitation, if any, of the 
convict. Access to the data base is restricted and subject to approval after application. However, 
the police, judiciary, and the Teachers Service Commission (TSC) will have access to the data 
base after following the laid down process. The inclusion of the TSC is important due to the fact 
that it employs a large adult population which is in constant contact with children. While many 
teachers have done the noble duty of notifying relevant authorities about suspected sexual abuse 
facing students, many others have been charged with sexual abuse of students. It is therefore 
important for institutions of learning to liaise with TSC to vet teachers prior to employing them.44  

 
Reference Manual on Sexual Offences Act 
The Office of the Attorney General has formulated a Reference Manual that sets standards and 
recommendations on best practices as part of implementation targeting various key service 
providers and stakeholders including police investigators and prosecutors, medical practitioners, 
members of civil society, and those seeking services in the legal system. The Manual was 
produced jointly by the Department of Public Prosecutions in the Office of the Attorney General and 
Women in Law and Development in Africa (WILDAF). The manual is a useful tool to carry out 
sensitisation training on sexual abuse and related matters. 
 

Task Force on the Implementation of the Sexual Offences Act 
A Task Force to guide implementation of the Act was set up in March 2007, vide gazette notice 
2115. Its mandate is to prepare and recommend a National Policy Framework and guidelines for 
the Act, to review all existing policies, laws and regulations, practices and customs relating to 
sexual offences and to make amendments, carry out public education, awareness and sensitization 

                                            
44 The CRADLE is part of a group of petitioners in a case where two girls are suing over alleged sexual abuse by a teacher. The 
respondents in this case are the Attorney General, the Teacher Service Commission and the school concerned. The petitioners are 
seeking for a declaration that all acts of sexual and gender-based violence against children amount to a violation of their right to 
education and also that teachers, in their legal capacity as guardians, have a duty to protect all children from sexual and gender-
based violence by errant teachers. (2011). 
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campaigns in order to adhere to and promote the objectives of the Act. The Task Force comprises 
of 30 members drawn from various ministries, departments and non-governmental organizations 
with The CRADLE representing the children sector. Some of the achievements of The Task Force 
include development of the Post Rape Care (PRC) Form, the draft National Policy on Sexual 
Offences, the Regulations on Intermediaries, Sexual Offences Dangerous Offenders DNA 
Databank Regulations and creating awareness on the Sexual Offences Act among stakeholders.  
 

Simplification and dissemination of the Act  
Organizations such as GCN, The CRADLE and Center for Rights, Awareness and Education 
(CREAW) have developed a simplified version of the Act, thus raising awareness among 
stakeholders including children. The Task Force as well as individual organisations in the children 
sector have carried out sensitisation workshops on the Act targeting children and adults. 
Professionals including judges, magistrates, prosecutors, doctors and lawyers have also been 
trained.  
 

Challenges encountered in the implementation of the Sexual Offences Act 
 
The Act has been largely effective in terms of enhanced penalties for sexual offenders. However, 
implementers have pointed out challenges with regard to implementation. 

A major challenge has been with regard to Section 38 which states that “any person who makes 
false allegations against another person to the effect that the person committed an offence under 
this Act is guilty of an offence and shall be liable to punishment equal to that for the offence 
complained of.” Critics of this section are of the opinion that victims of sexual offences may refuse 
to report cases as they may be dismissed on technicalities or as a result of shoddy investigations 
or corruption. It is important to note that acquittal in a criminal matter is not proof that the accused 
did not commit the offence or that the complainant made false allegations. Stakeholders also allege 
that the section is a violation of the freedom of expression. CSOs have led a spirited campaign to 
have the section deleted from the law and this has borne fruit as The Statute Law Miscellaneous 
(Amendment Bill), 2012 has made this proposal. 

Contrary to expectations that the enactment of the Act would lead to a decline in reported sexual 
offence cases this has not happened.  Information collected during the just concluded national 
regional forums on the UNCRC reporting process point to prevalence of incidents of sexual abuse 
targeting children throughout the country. It was also reported that out of court settlements in cases 
of defilement still take place, and that duty bearers including chiefs, teachers and police officers are 
among violators and those who in one way or another obstruct justice for the victims. 

 

4.5.2  The Prohibition of Female Genital Mutilation Act, 2011 

 The Act seeks to “prohibit the practice of female genital mutilation, to safeguard against violation of 
a person’s mental or physical integrity through the practice of female genital mutilation and for 
connected purposes”.  
In 2010 a comprehensive National Policy for the Abandonment of Female Genital Mutilation/Cutting 
(FGM/C) was approved by the Cabinet in Kenya. This paved the way for the enactment of the Act 
which was passed by Parliament on 30 September, 2011.  
The Act was drafted by the Kenya Women’s Parliamentary Association (KEWOPA) through the 
support of the National FGM Secretariat, the Parliamentary Council, and the UNFPA/UNICEF Joint 
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Programme.  The Act was moved as a private members’ Bill with support from CSOs both in the 
children and women sectors which provided information for lobbying purposes. 
If implemented fully, this law will protect girls in Kenya from having to undergo female genital 
mutilation (FGM) under the guise of tradition or religion. The practice concerning children was 
outlawed in Kenya already in 2001 through the Children Act, but has continued mainly due to poor 
enforcement.  
 
The Act makes it an offence to allow the use of any premises such as health facilities to carry out 
the practice, to be in procession of a tool or equipment associated with the practice, and failure to 
report the practice. The penalty is a fine of not less than two hundred thousand shillings or not less 
than three years in jail, or both. The Act criminalises use of derogatory or abusive words on those 
who have not undergone traditional circumcision, a situation that affects both girls and boys. The 
penalties are severe and apply to parents, traditional circumcisers, medical personnel, and 
suppliers who face three to seven years in prison sentence. The Act recognizes that some girls are 
brought to Kenya from abroad to undergo the practice while others are taken out of the country and 
to this end the Act makes it an offence to hire a person to perform FGM or fail to report the 
incidence of FGM. Causing death through performing FGM can lead to life imprisonment. Cases 
have already been taken to court and by the end of 2011, five people had been charged with 
various offences related to FGM.  
 
However, it is important that alongside law enforcement massive campaigns targeting children, 
parents, communities, and law enforcement agents among others should continue.  Alternative 
rites of passage used by communities play a significant role in helping girls feel they have passed 
from childhood to adulthood, while still enabling them to complete their education. They are also 
saved from child marriage and health complications arising from circumcision including death.45 
 
Some of the measures undertaken by government to implement the Act include the following: 
 

Updating the National Plan of Action for the Elimination of FGM 2008-2012 
The National Plan of Action for the Elimination of FGM 2008-2012 as well as other policies have 
been updated in order to conform with the Act through the support of the Joint Programme to the 
Ministry of Gender, Children and Social Development 
 

Capacity building of stakeholders 
The Federation of Kenya Women Lawyers, (FIDA Kenya) with support from the Joint Programme 
has trained community leaders, police and probation officers on the Act. Organizations in the 
children sector including GCN have also conducted awareness raising workshops within 
communities where the organisation runs programs.  
 

Challenges  
 The main challenge in ensuring effective implementation of the FGM Act is resistance to 

change by families who believe that for a girl to become a woman she must undergo FGM, 
and religious leaders who insist that the practice is a religious requirement.  

                                            
45 Save the Children has supported communities to embrace the rite of passage and even developed advocacy material on the 
issue.  
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 Administrators such as chiefs have been known to condone the practice while some 
medical personnel perform the procedure. 

 Lack of adequate resources for sustained sensitisation campaigns may delay 
implementation. 

 

Lessons Learned 
 For effective implementation the law must be supported by national policies and 

programmes. 

 Communities need to understand what FGM is, what it is not, and the effects on girls 
before they can become part of the solution.  

   

4.5.3  The Persons with Disabilities Act, 2003  

The Act was signed into law in 2004 and provides for the rights and rehabilitation and equalisation 
of opportunities for people with disabilities.  
The Act outlaws discrimination of persons with disabilities and states that children with disabilities 
should have access to education and health services. Many children with disabilities are denied 
these services when they are hidden in the house due to stigma or chained so that they do not 
wander away or harm themselves. This is common in situations where caregivers of such children 
lack the time or skills to take care of them.46 The Act mandates the government to waive duty on 
material and implements used by persons with disabilities. This includes Braille machines and 
hearing aids commonly used by children with disabilities.  
 
Some of the measures undertaken by government to implement the Act include the following: 
 

The National Council for Persons with Disabilities  
This is a State Corporation charged with ensuring that disability issues are mainstreamed into all 
aspects of national development. The Council has been championing the rights of persons with 
disabilities by partnering with various CSOs to conduct regular awareness programs to reduce 
stigmatization and encourage parents to seek medical and education services for such children. 
There are proposals to change the Council to a Commission as it is hoped that as a Commission it 
will have more independence to operate even at County level and a bigger budget to champion the 
rights of persons with disabilities.  
 

The National Fund for the Disabled of Kenya 
The Fund was established in 1980 to commemorate the International Year of Disabled Persons. It 
seeks to assist needy persons with disabilities to access rehabilitative devices, tools of work and 
development of infrastructure and income generating activities in institutions catering for persons 
with disabilities. The Fund also creates awareness and advocacy of relevant policies as well as 
supporting full implementation of international and national legislations governing rights of persons 
with disabilities.47  

                                            
46 Good Practice in Caregiving: A Manual for Children Caregivers. NCCS, GOAL Kenya. 2011. 
47 National Conference on Disability and Accessibility Rights: Towards implementing the Persons with Disabilities Act, held in Nairobi 
on 25th to 27th June, 2012 by the Ministry of Gender, Children and Social Development in conjunction with the National Council for 
Persons with Disabilities. 
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The Persons with Disabilities (Amendment) Bill, 2010 
The principle object of this Bill is to amend the Persons with Disabilities Act, 2003 so as to ensure 
that persons with albinism are recognized amongst the categories of persons identified as being 
disadvantaged under the Act. The term “albino” has been replaced with “albinism” which is not 
derogatory.48 It also connotes the fact that albinism is a health condition deserving of treatment like 
any other. Children living with albinism have fallen prey to traffickers who target them for their body 
parts for witchcraft.  
The Bill also seeks to include a person with albinism in the membership of the National 
Development Fund for Persons with Disabilities and the proposed Commission. 
 

Challenges associated with the implementation of the Act 
 The Act does not differentiate between children and adults which affects specific 

interventions for children. 

 The Act does not provide for early detection of disability and therefore children do not enjoy 
the rights provided under the Act as early as they should. Early detection and rehabilitation 
minimizes costs associated with treatment as well as the emotional stress suffered by the 
children and their caregivers. 

 The Act omits provisions on abuse and exploitation of persons with mental and 
psychosocial disabilities in spite of the fact that rape and defilement of children with 
disabilities is rampant. 

 Even though rehabilitation of persons with disabilities is one of its primary objects the Act 
fails to make provision for the same.  

 The tax exemptions provided for are at the discretion of the treasury department and 
availability of finances.  

 

4.5.4  The Counter Trafficking in Persons Act, 2010 

Kenya has been identified as a source, transit, and destination country for children, men and 
women who are forced to work under difficult circumstances. Children are trafficked and forced to 
work as domestic workers in people’s homes where they are at risk of sexual exploitation, in the 
agriculture sector, sex tourism and in petty trade among others. Due to the worsening situation it 
was felt that there was need to have a specific law to address trafficking of persons as well as 
address emerging trends that current laws did not address. After several consultative meetings 
among stakeholders The CRADLE took the initiative to draft a Trafficking in Persons Bill. The 
organisation worked together with the International Organization for Migration (IOM), FIDA Kenya, 
Association of Media Women in Kenya (AMWIK), United Nations Office in Drug Control (UNODC), 
the Attorney General’s Office and the Ministry of Justice to refine the draft. The British High 
Commission also supported activities aimed at establishing the extent of the problem in the 
country. IOM supported capacity building workshops for both government and civil society as part 
of lobbying advocacy for the enactment of the law. During these workshops experts in the field of 
trafficking from countries such as South Africa shared experiences.  
 

                                            
48 A person with any disability is entitled to be treated with dignity and respect and to be addressed and referred to in a manner that 
is not demeaning (Article 54 (1) The Constitution of Kenya, 2010.   
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Upon finalization the Bill was handed over to the Attorney General in May 2006 and became law in 
2010. It took a lot of lobbying effort to have the law enacted mainly due to competing interests in 
parliament where political issues tend to take precedence over other issues.  
 
Some of the measures undertaken by government to implement the Act include the following: 
 

National Steering Committee on Counter Trafficking in Persons  
This Committee, which was established in 2007 before the Act was enacted has representation 
from various government ministries and departments, civil society organizations such as The 
CRADLE and development partners. Its role is to coordinate national efforts towards combating 
human trafficking in Kenya. The Committee was instrumental in the development of the National 
Plan of Action for Combating Trafficking in Persons (2008 - 2013) which focuses on prevention, 
awareness raising, legislative reform, victim protection, law enforcement co-operation, training and 
exchange of information on the issue.   
 

Capacity building for stakeholders  
The CRADLE has developed a manual to train stakeholders including members of parliament, 
lawyers, religious leaders, the police, trade unionists and members of civil society organizations on 
issues related to trafficking. The objective of the trainings has been to sensitize stakeholders as 
well as build their capacity. It is hoped that those trained will in turn sensitize communities they 
work in to ensure that vulnerable children are not trafficked under the guise of offers for education 
or other support only to end up in exploitative situations. 

 
Sensitisation campaigns 
The media has been instrumental in creating awareness on the salient features of child trafficking. 
A few years ago an infomercial on Trafficking in Persons developed by The CRADLE was aired on 
one of the leading national television channels during prime time and this ensured wide viewership. 
IEC materials developed by the organisation on trafficking include a children’s comic book, Info-
packs for MPs and desk calendars. 
 

Programs on child trafficking  
ANPPCAN runs a project on anti-child trafficking which aims at minimising and eventually 
eliminating child trafficking. Through the project action-oriented studies have been undertaken, the 
level of awareness on child trafficking among different stakeholders has been increased through 
sensitisation campaigns and through this the capacity of key actors enhanced. Networking and 
alliances to address the issue have also been established with likeminded partners. 
 

Challenges  
 Most of the initiatives in place to address trafficking in persons are not widely known 

among stakeholders.  

 Children who drop out of school due to various reasons such as poverty are susceptible to 
trafficking.  
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4.5.5  The HIV and AIDS Prevention and Control Act, 2006  

In its preamble, the Act provides that it is an “An Act of Parliament to provide measures for the 
prevention, management and control of HIV and AIDS, to provide for the protection and promotion 
of public health and for the appropriate treatment, counselling, support and care of persons 
infected or at risk of HIV and AIDS infection, and for connected purposes.”  
 
The Act provides for, among other issues, HIV and AIDS education in institutions of learning, 
testing for HIV and AIDS and the role of a guardian in matters affecting children. Section 3 (a) 
states that one of the objectives is “promoting public awareness about the causes, modes of 
transmission, consequences, means of prevention and control of HIV and AIDS”.  
Compulsory testing of HIV is prohibited, unless in accordance with the Act. Further, an individual 
has a right to have their privacy respected and to be provided with basic healthcare services. 
Deliberate transmission of HIV has been criminalized. 
 
Some of the measures undertaken by government to implement the Act include the following: 

 
Establishment of a HIV and AIDS Tribunal 
The Tribunal was set up in 2009 but it was not until June 2011 that it was constituted and sworn 
into office. The main mandate of the Tribunal is to address fundamental human rights abuses 
arising as a result of an individual’s HIV status. Section 3 (b) of the Act states that it aims to “extend 
to every person suspected or known to be infected with HIV and AIDS full protection of his human 
rights and civil liberties”. It is hoped that the Tribunal will open offices at County level to ensure 
easier access to their services.  
Children facing discrimination on account of HIV and AIDS have recourse in the Tribunal. A 
landmark decision by the High Court in Nairobi in January 2004 affirmed the principle of non 
discrimination. In 2003 Chambers of Justice, a Nairobi based human rights organisation petitioned 
the Ministry of Education on behalf of Nyumbani Children’s Home to admit the children to public 
schools.49  The organisation cited the Constitution of Kenya, the UNCRC and the UDHR arguing 
that they prohibit discrimination based on one’s status, which includes health status. During the 
hearing of the case in January 2004 the presiding judge allowed more than 30 children to attend 
the hearing.50 At the conclusion of the hearing the Director of City Education was ordered to begin 
the process of admitting children of school going age to public schools. The Ministry of Education 
had previously cited lack of space and the fact that most of the children, who were orphans, did not 
have birth certificates. Nowhere did the ministry cite their HIV status as the issue in contention.  
 

The Kenya National Aids Commission Bill, 2012  
The Bill proposes that a Commission which would be more independent be established to replace 
the National AIDS Control Council. Under the new devolved system of government the 
Commission would be responsible to the County Executive Committee with regard to utilisation of 
funds granted to it by the County Government. The key functions of the proposed Commission 
include development of policies and guidelines; monitoring and evaluating implementation; 

                                            
49 The Nyumbani Children's Home was founded in 1992 in Nairobi, Kenya, to serve children abandoned due to the AIDS pandemic 
and in need of specialized facilities.  
50 It is instructive to note that the judge had a background in civil society having served in a leading women’s organization in the 
country that protects the rights of children and women and she therefore understood the importance of ensuring that children 
participated in the matter as it affected them. 
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mobilization of all stakeholders to participate; and collaboration with local and international 
agencies which work in HIV and AIDS control and prevention. 
 

4.6 Lessons Learned  
 

Collaboration between the government and CSOs during the enactment and subsequent review of 
the Children Act has resulted in a better law for children. In the initial stages when the parties acted 
as competitors and antagonized each other the passing of the law was delayed for years to the 
detriment of children. Lessons learnt with regard to enactment and implementation of the Children 
Act and other laws relevant to children include: 

 Participation by CSOs in law review has built their ownership in the process. 

 CSO input in drafting of laws including development of Bills raises the probability of the 
issues lobbied for being enshrined in law. 

 Lack of coordination among CSOs contributes to delay in enactment and review of laws as 
they are not able to lobby effectively. 

 Law making in a charged political climate calls for innovative lobbying and advocacy skills 
by CSOs. 

 Effective implementation of laws must be supported by national policies and programmes. 

 Communities need to understand what makes practices retrogressive before they 
(communities) can become part of the solution. 

 Media plays a big role in creating awareness about laws before, during and after 
enactment and can ensure stakeholders are informed adequately.  

 
 

5. Child Rights in Constitution making 
 
Introduction 

The current Constitution of Kenya was promulgated in August, 2010. It  provides for a Bill of Rights, 
defined national values, citizenship, the rule of law, unity, devolution of power, equity and equality, 
integrity and the principles of people involvement and effective participation. All these provisions 
have either a direct or indirect effect on children. The Bill of Rights embraces social, economic and 
cultural rights of children, youth, persons with disability, marginalized groups and older members of 
society.  The Constitution has also acknowledged the special needs of children; with Article 53 
articulating the rights of children which are also in line with the provisions of international and 
regional instruments that Kenya has ratified including the UNCRC and the ACRWC. It is the first 
time that the Constitution in Kenya has provided for the rights of the child.  

The children sector was actively involved in the process leading to the enactment of the 
Constitution of Kenya, 2010 through activities carried out by children and different civil society 
members.  

 

5.1 Background  
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Since Kenya gained independence in 1963 the country has undertaken two major constitutional 
reforms, in 1969 and in 2010. The 1969 reforms to the independence Constitution resulted in a 
weakened Bill of Rights. In 1982, the Constitution was amended to make Kenya a single party 
state, a situation that prevailed until 1991 when the country became a multi-party state once 
more.51 The single party era was characterized by frequent violations of human rights which 
resulted in poor governance and escalation of poverty with children and women suffering the most. 

The struggle for a new Constitution to address this situation can be traced back to the late 1980s. 
However, the State suppressed these efforts leading to formation of pressure groups like the 
Ufungamano Initiative, which was formed by the opposition, civil society and faith based groups in 
December 1999 to hasten the process of constitutional review and to ensure participation by 
stakeholders.52  A Constitution Review Commission which had been formed earlier by the state 
was not considered credible enough and due to pressure by the Ufungamano group in 2001 
parliament passed a Bill which merged the two bodies into one Commission.  With support from 
CSOs the Commission conducted civic education using a national curriculum and a booklet titled, 
The Constitutional Review Process in Kenya: Issues and Questions for Public Hearing. 

 
 

5.2 Children Caucus for Constitutional Reform in Kenya 
 

The children sector realized that if it was going to get recognized in the process of constitutional 
making as well as ensure that the rights of children were recognized it needed to have a formal 
body to represent children. The Children Caucus for Constitutional Reform comprising 
organisations in the children sector was formed with KAACR offices serving as the secretariat. Its 
primary objective was to market the children’s agenda in the constitutional reform process and 
several activities were undertaken to fulfil this mandate. This included holding a consultative 
meeting with representatives from every province in Kenya to get views on how to ensure children 
issues were incorporated in the Constitution.53 The Caucus also produced civic education 
materials on Child Rights and the Constitution which enabled children to participate actively 
through written submissions which they presented to the constitutional bodies.   
 

Key issues that the Caucus proposed and which were included in the Constitution include:  

 devoting a whole section to children rights on account of their vulnerability;  

 granting of citizenship to children born of Kenyan parents regardless of where the birth 
took place;  

 granting equal rights to children born in or outside marriage;  

 outlawing corporal punishment at home;  and  

 protection of children with disabilities.  

 

Key issues that were proposed but which were not included in the Constitution include:  

                                            
51Only one party, the Kenya African National Union (KANU) was allowed to operate. 
52 A civil society and church led coalition consisting of over 52 religious and secular groups who opposed parliament's control of 
constitutional reform. 
53 Memorandum to: Committee of Experts on Constitutional Review: Recommendations by the Children Caucus for Review of the 
Constitution. May, 2009. 
 

http://en.wikipedia.org/wiki/Constitutional_Reforms_in_Kenya
http://en.wikipedia.org/wiki/Constitutional_Reforms_in_Kenya
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 free medical services for children under five years and survivors of gender based violence; 

 right to affordable housing; 

 use of the term “agricultural land” as contained in the Law of Succession Act as opposed to 
“Community land” in the proposed Constitution. This was in view of the ethnic tensions 
associated with community land in the past; and  

 a proposal that in enactment of legislation on land, children be included in the list as 
among the dependants of deceased persons who should benefit.  

 

To ensure the children sector was represented in the National Delegates Constitutional Conference 
the wider NGO sector organized its own elections. The Caucus carried out intensive lobbying 
leading to several individuals from the children sector being elected as delegates and observers in 
the National Delegates Constitutional Conference in Bomas (“the Bomas Conference”) where they 
articulated the rights of children in the constitutional review process. The NGO Council also lobbied 
for representation of NGOs in the constitutional review process, and it is this wide network of 
NGOs that the Caucus worked with to lobby for the children cause in the constitutional review 
process.  
 
The Bomas Conference resulted in a draft Constitution which was subjected to a national 
referendum in 2005. The draft was rejected by most Kenyans mainly due to political polarization in 
the country and not so much on the basis of its contents. This stalemate lasted till 2007-08 when 
as a result of the chaos that followed the outcome of national elections, it was realized that most of 
the problems facing the country could be traced to lack of credible institutions as well as failure to 
act on previous violations on the rights of Kenyans including children. Parliament enacted the 
Constitution of Kenya (Amendment) Act, 2008 and the Constitution of Kenya Review Act, 2008 to 
serve as the legal framework for the process leading to the enactment of a new Constitution. The 
body set up under the Review Act to oversee this process was the Committee of Experts (CoE) 
and its main mandate was to hold public consultations to collect views on the contentious issues 
that had been identified in the Draft Constitution that was rejected in 2005. One of the members of 
the CoE was well versed in issues concerning children having come from the sector. This member 
attended and gave useful input during consultative forums organized by the Kenya NGO Child 
Rights Committee to discuss the children agenda under the proposed Constitution. This enabled 
the sector to engage strategically with the process including the drafting of several memoranda by 
the Legal and Policy Sub-Committee which were submitted to the CoE. This strategic lobbying was 
important as the sector was aware that children issues risked being left out by the drafters of the 
proposed Constitution due to competing interests. 
 
Further, the sector ensured it was represented in the Reference Group by two organisations, 
KAACR and The CRADLE. The Reference Group was provided for under The Constitution of 
Kenya Review Act to assist move the process forward in the event of a stalemate between the CoE 
and institutions such as the executive and parliament. It is through the intervention of the 
representatives of the sector in the Reference Group that ensured that children issues remained 
part of the agenda throughout the constitutional review process that was mired in political bickering 
and “trade offs”. 
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After engaging with government and CSOs the CoE produced the Proposed Constitution which 
was approved by the National Assembly in April 2010.54  A National Referendum in August saw the 
new Constitution approved by 67% of Kenyan voters and it consequently came into force on 27th 
August, 2010. The enactment of a new Constitution for Kenya was welcomed by the children sector 
as it was the fulfilment of many years of agitation for children rights and issues to be addressed by 
the highest law of the land.55  

 

Children’s representatives from all over Kenya also held a two-day meeting discussing the draft 
Constitution. A scroll that was prepared and signed by children for presentation to the Prime 
Minister and the Committee of Experts in 2010 can be found in KAACR website 
http://kaacr.mocksoft.net/images/stories/demo/docs/children.pdf .  The scroll contained issues 
children considered important to them and wanted addressed in the new law.         
 
 

 

5.3 Children rights and other key issues addressed in the Constitution 
 

 For the first time in the history of Kenya the Constitution has reinforced the status of children as 

subjects of human rights. The Constitution defines a child at Article 260 as “an individual who has 

not attained the age of eighteen years”. Article 53 borrows heavily from the provisions of the 
Children Act and places a duty on the government to deliver health care, education, nutrition and 
shelter to all children. The Article also provides that “all actions concerning children shall be guided 
by the best interests of the child”. The importance of family in a child’ life is reinforced by Article 45 
(1) which places the family on a high pedestal by providing that it is “the natural and fundamental 
unit of society and the necessary basis of social order, and shall enjoy the recognition and 
protection of the State”.  

 
The Constitution provides even greater protection of children’s rights than the Children Act as 
demonstrated by the fact that the Constitution at Article 53 (1) (e) provides that “a child has a right 
to parental care and protection, which includes equal responsibility of the mother and father to 
provide for the child, whether they are married to each other or not”. While some earlier rulings 
could still let fathers abdicate their responsibilities,56 the supremacy of the Constitution should 

                                            
54 It was presented to the Attorney General on April 7, 2010 after which it was officially published on May 6, 2010.  
 
56 In the case of RM and The Cradle v Attorney General a mother sued the Attorney General on behalf of her child, born out of 
wedlock, and who the father stopped supporting when she was four months old. The Court ruled that Kenyan law did not unfairly 
discriminate against children born out of wedlock. The mother had argued this was a violation of the child’ rights as contained in the 
UNCRC, the ACRWC and the Constitution. In June 2007, the UNCRC Committee issued its Concluding Observations on Kenya’s 
Second Periodic Report on the implementation of the CRC, expressing concern at the discrimination faced by children born out of 
wedlock.” Also the U.N. Committee on the Elimination of All Forms of Discrimination recommended that Kenya strengthen measures 
to ensure that fathers contribute to the upbringing of their children born out of wedlock.” Thus, although the case itself was lost, the 
subsequent international attention put pressure on the government to revise the law.  

 

 
 

http://kaacr.mocksoft.net/images/stories/demo/docs/children.pdf
http://www.crin.org/resources/infoDetail.asp?ID=13857&flag=legal
http://www.crin.org/resources/infoDetail.asp?ID=13857&flag=legal
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mean that it is not possible anymore.  The relevant section under the Children Act is set for review 
to ensure it is not in conflict with the Constitution. The provision was inserted in the Children Act 
due to intense lobbying by legislators to apparently shield men from exercising their rightful duty to 
provide for their children.  

 

Children are further protected under the Bill of Rights in Article 21 (3) which makes it an obligation 
on all state organs and officers to “address the needs of vulnerable groups within society, including 
women, older members of society, persons with disabilities, children, youth, members of minority or 
marginalized communities, and members of particular ethnic, religious or cultural communities”.  

 
Challenges  

 When the constitutional review process commenced most organisations in the children 
sector lacked adequate awareness on constitutional issues to effectively engage in an 
otherwise political process.  

 The children sector has not lobbied adequately to have a representative in any of the 
constituted Constitutional Commissions. 

 The sector has not had any structured civic education targeting organisations in the sector 
unlike other sectors.  

5.4 Lessons learned  
 Constitution making is a process that requires all sectors of society, including the children 

sector to participate strategically to ensure that their interests are catered for. 
 The formation of the Children Caucus for Constitutional Reform was timely as it promoted  

meaningful child participation in the Constitution making process.   
 Strategic lobbying and synergy from members of the NGO Child Rights Committee 

ensured that the sector was represented in the Reference Group.  
 Information, Education and Communication materials on child rights and the Constitution 

developed by the Children Caucus for Constitutional Reform and the Kenya National 
Commission on Human Rights were an important lobbying tool as they were in simple 
language and therefore easily understood by children.  

6. Child Participation in Kenya 
 
Introduction  
The process of child participation has been described as one of child development that provides an 
opportunity for children to be involved in decision making on matters that affect their lives and to 
express their views in accordance with their evolving capacities. It recognizes that children are not 
a passive, powerless target group, but rather capable communicators, who can effectively engage 
in activities within their communities.57 The right of all children to be heard and taken seriously 
constitutes one of the fundamental values of the ACRWC and the UNCRC, and the degree and 
modality of participation varies in accordance with a child’s age and capacity. The Committee on 

                                                                                                                                  
 
57 Operation Guidelines for the Kenya Children Assembly, 2011.  
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the Rights of the Child has identified right to be heard as one of the four general principles of the 
Convention in addition to non-discrimination, survival and development and the best interests of 
the child.  Article 12 of the UNCRC provides that “States Parties shall assure to the child who is 
capable of forming his or her own views the right to express those views freely in all matters 
affecting the child, the views of the child being given due weight in accordance with the age and 
maturity of the child. For this purpose the child shall in particular be provided the opportunity to be 
heard in any judicial and administrative proceedings affecting the child, either directly, or through a 
representative or an appropriate body, in a manner consistent with the procedural rules of national 
law.” 
Article 13 states that children have the right to freely express themselves as well as seek and 
receive information. The ACRWC in Articles 7 and 8 states that children have freedom of 
expression as well as association. The Children Act Section 4 provides that children have a right to 
be involved in matters affecting them.  
 
Since the adoption of the Convention in 1989, considerable progress has been achieved at the 
local, national, regional and global levels in the development of legislation, policies and 
methodologies to promote the implementation of article 12. A widespread practice has emerged in 
recent years, which has been broadly conceptualized as “participation”, although this term itself 
does not appear in the text of article 12. The term has evolved over the years and is now widely 
used to describe ongoing processes, which include information-sharing and dialogue between 
children and adults based on mutual respect.  
 

6.1 Background to child participation in Kenya  
 
Activities related to child participation in Kenya were pioneered by organisations working in the 
children sector in the early 1990s including KAACR, CWSK, Save the Children, World Vision, 
Childlife Trust and Plan. The activities started as Child Rights Clubs (CRCs) also known as Rights 
of the Child (ROC) clubs and then evolved to Child Led Movements. The clubs were established in 
Kisumu, Laikipia, Nakuru, Isiolo and Nairobi mainly in schools using the child-to-child methodology. 
In their formative stages, the clubs acted as avenues for children to learn about their rights but with 
time child-led activities such as tree planting, kitchen gardening and sports competitions were 
included. Activities on child participation were also introduced in child care institutions. 
 
To facilitate better understanding of child rights and child participation the pioneer organisations 
developed facilitators’ manuals on how to train teachers as child moderators and how to establish 
and manage the clubs within institutions. As a measure to popularize the ROC clubs concept and 
to create awareness issues such as on HIV/AIDS, district wide ROC club festivals were held 
annually and attended by policy makers. Today ROC clubs are a common feature in many parts of 
the country, a situation that has contributed to the increased awareness on child participation in 
Kenya. Many children have benefitted from knowledge and skills in child participation and other 
issues, and have gone on to join youth movements as child rights defenders. Others are now in 
formal employment where they continue to champion the cause of children. Teachers and school 
managers from institutions that have established ROC clubs state that the students observe high 
levels of discipline and that there is constant interaction between the management as duty bearers 
and the students as rights holders. This has helped avert incidences of school strikes and other 
actions of indiscipline.  
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The following are key child participation initiatives that children in Kenya have engaged in at 
different levels. Note that child participation in Constitution making has already been discussed 
under chapter 5.2. 
 

6.2  The National Child Participation Guidelines in Kenya 
 
The idea to develop standards in child participation arose out of the need to ensure that partners 
were at the same level of understanding as to what meaningful child participation is. It had been 
observed that what most organisations perceived as child participation was in effect tokenism. In 
2004 SCC in collaboration with the Kenya NGO Child Rights Committee organized a workshop to 
discuss child participation in Kenya. In attendance were representatives from 42 organisations 
among them Child Life Trust, World Vision Kenya, CWSK, GOAL Kenya, Plan Kenya, KAACR, 
Save the Children members in Kenya and Somalia, Chambers of Justice, SNV, GoK and faith 
based organisations. These key organisations in their own different ways pioneered child 
participation in Kenya. The meeting shared good experiences and practices in child participation.  
 
It was agreed that these experiences and ideas be harmonised and developed into standard 
guidelines by stakeholders in the sector, and this formed the genesis of the child participation 
guidelines that were subsequently developed and are currently in use in Kenya. A consultant was 
hired by NCCS and UNICEF to develop a draft of the guidelines based on these experiences and 
in September 2005 the National Workshop for Children and Policy Makers on Child Participation 
Guidelines took place in Nairobi to discuss the draft. The workshop brought together children and 
adults from all over the country. The main objective was to ensure that stakeholders including 
children had a chance to input in the draft guidelines before they were finalized. 
 
In a separate workshop session children gave their input which highlighted the following key 
issues:  

- Selection of children to participate in events to ensure girls and boys, and various 
categories of children such as adolescents and OVC are given equal chances to 
participate; 

-  Children to be given opportunities to express themselves without discrimination in 
accordance with their capacity and at all levels;  

- Children events to be held in child friendly venues which should provide well balanced 
meals, be accessible to children with disabilities and have facilities for visual, hearing and 
intellectually impaired children, and not have adult entertainment centers; 

- Transport for children to be through child friendly transport between 6:00 a.m and 6:00 
p.m,  with provision for refreshment depending on the duration of the journey; 
 

- Chaperones and any other adult charged with the responsibility of taking care of children 
during events to meet the established standards with regard to ability to  listen and interact 
freely with the child as well as observe confidentiality;  

- The need for children to conduct themselves with respect during events. 
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After input from stakeholders the Guidelines for Child Participation in Kenya were finalized and 
launched in 2008.58 The delay in finalization can be attributed to lack of proper coordination among 
government, CSO and UNICEF. 
 
Some of the key provisions, standards and values covered in the Guidelines include the following: 

- The Guidelines operationalised the provisions of the UNCRC, ACRWC and the Children 
Act on child participation. 

- The best interests of the child and non discrimination are guiding principles.  
- Children should be provided with full information in good time to enable them decide for 

themselves whether or not they want to participate. The information should be in a manner 
and form that they understand and suited to their age and evolvement; 

- Both children and their parents/guardians should give their consent before the involvement 
starts; 

- Participation should always be voluntary, with a child having the right to stop at any stage 
of the process; 

- Children’s expectations about the process should be addressed before the process starts;  
- The activities and issues they participate in should be meaningful and geared towards 

making a difference in their lives; 
- The process should ensure that the child maintains their respect and dignity throughout; 
- The safety of children should be a priority and should be safeguarded at all stages of 

participation;  
- Confidentiality should be observed by all concerned parties in order to safeguard the 

welfare and dignity of children; 
- Children should be allowed to participate in the language they are comfortable with, and  

use verbal and non verbal communication, or communication aids such Braille;  
- Girls, boys, children with special needs and those from minority groups should have equal 

opportunities to participate; 
- It is important to seek the consent of the children before taking any photographs, films or 

videos, and to explain what they will be used for, where, when and by who; 
- Emergencies including illness that happen during the participation process should be 

promptly reported to the concerned parties; and  
- Every participation process should be evaluated with the involvement of the children.  

 
 

6.3  Children Assemblies  
 
Children Assemblies, another key feature of child participation in Kenya started off as the 
Children’s Parliament which was established in the late 1990s with support from non state actors. 
However, due to lack of adequate funding its activities could not be sustained or made more 

                                            
58 Institutions and organisations involved in the development of the Guidelines include GoK through the Department of Children 
Services, Plan Kenya, World Vision Kenya, KAACR, GCN, ANPPCAN Kenya, Kenya Girl Guides Association (KGGA), SCC, 
Childlife Trust, GOAL Kenya, CRECHE, Society of Women Against AIDS in Kenya (SWAK), Wheelpower International, Action Aid 
International Kenya and Undugu Society of Kenya. The guidelines can be found at NCCS website: 
http://www.nccs.go.ke/index.php?option=com_jdownloads&Itemid=50&task=finish&cid=7&catid=7 
 
 
 

http://www.nccs.go.ke/index.php?option=com_jdownloads&Itemid=50&task=finish&cid=7&catid=7
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inclusive though it managed to conduct advocacy at national level. In order to address this situation 
and ensure that children had a voice, in 2011 the government through the Department of Children 
Services facilitated the establishment of Children Assemblies in all the 47 Counties. The overall 
goal of the Children Assemblies is to create a formal and sustainable mechanism for children to 
participate and influence policy through a guaranteed state funded mechanism.  To facilitate this, 
Guidelines for Establishment and Management of Children Assemblies, 2011 were developed by 
GoK in collaboration with UNICEF and CSOs.  A Children Assemblies Charter which outlines the 
procedure of conducting business in the Assemblies has been developed.  The Kenya National 
Children Assembly has also been established at national level and has held an initial meeting in the 
old chambers of the Kenya parliament. Currently not all the County Assemblies are functional.  
 
The Guidelines for Establishment and Management of Children Assemblies provide strategies that 
seek to enhance participation by all children including those from marginalized groups to ensure 
their involvement at county and national level.  The Assemblies are a boost to participation of 
children in matters that affect them as they provide an enabling environment. They also create an 
avenue through which county and national governments will be informed on critical issues affecting 
children rights and welfare such as education, health, HIV/AIDS, budgeting and child protection. 
 
In the last two years Children Assembly leaders have been elected by other children during 
democratically held elections.   Gender and social status were not a bar and as one child put it, 
“Being an orphan and a girl did not stop me from vying for the post.  I am now well placed to fight 
for the welfare of my fellow children especially those who are disadvantaged.”  

 

6.4  Children Voices Conference 
 
Children’s Voices was started by “Children for Children”, a UK based charity organization with the 
aim of giving children a voice, celebrating children’s creativity and empowering them to educate 
other children.  This conference is organized by children and has been held in many other 
countries across the globe. The objectives of the Children’s Voices Conference are: 

 to create a forum for enabling children’s voices to be heard; 

 to enhance diverse forms of expression among children; 

 to enhance child participation; and  

 to provide links to other children’s organizations at a global level. 
 

Kenya held the first Children Voices Conference in 1998, an event initiated and organized by 
Childlife Trust with support from the NGO and corporate sector. Organisations that supported the 
event include WVI, KAACR, KENCEL, the Nation Media Group, Ford Foundation, Goal Kenya, NIC 
Bank, ScanGroup, Keringet and DSTV. To date the private sector continues to support the event 
overwhelmingly through free advertising (bill boards and banners), airtime to discuss pertinent 
issues on both television and radio, printing of t -shirts and other material, refreshments, water and 
transport for children to venues for the celebrations. Initially the organisation was done by 
participating organizations but as the concept of child participation took root children became an 
integral part of planning right from the outset. Currently the planning is done jointly by a child driven 
steering committee with the support of the National Child Participation Sub-Committee.  
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In the last decade,  issues addressed during national conferences include free primary education, 
water and sanitation, children’s participation in developmental issues, HIV/AIDS, debt cancellation, 
the plight of street children, security, shelter, infrastructure, children’s active participation in the 
constitutional review process, and safe cities for children. The concept has been replicated by 
partners in different parts of the country. The conference brings together school and out-of-school 
children, those with disabilities as well as those living in institutions. At the end of every conference 
children develop a memorandum which is forwarded to policy makers including members of 
parliament, and in certain instances even to the President. 
 
Every annual conference has a theme and following are some themes from Children Voices 
Conferences held in the past: 
 

2000 – “Children Sector Achievements 10 Years Down the Line” 
2001 – “Celebrating the Enactment of the Children Act” 
2002 – “Say Yes to the Children”. This theme informed the global agenda “A World Fit for 
Children” which is now one of the benchmarks for the UNGASS.  
2005 - “My safety, My say”. 
2007 - “We Want Leaders Not Politicians”. This theme stimulated dialogue and discussion 
on how national elections affect children.    
2008 - “NEVER AGAIN”. Children narrated how they were affected by the post election 
violence.  This by far has been the most moving children’s voices conference due to the 
trauma that children experienced.  
2009 – “A city fit for children”. Children voiced their concerns about security and the 
problems they encounter with regard to transport and movement within towns, especially 
cities. This led to the creation of children’s crossing points on busy roads.  
2010 – “Yes or No”. Children said they want peace in order to have a good environment to 
discuss issues regarding the proposed Constitution and the national referendum. 
2011- “Reading for Fun “. Children want a school calendar that allows them time to read for 
leisure, and not just for examinations.  

 
To date Children Voices has achieved the following: 

 helped step up the level of child participation in Kenya; 

 informed policy change and formulation through careful selection of annual themes through 
consensus among stakeholders including children; 

 informed law reform including the enactment of the Constitution; 

 Informed the establishment of the current Kenya Children Assembly; and  

 received recognition with the vision bearer receiving a presidential award. 
 

6.5  Other Children events commemorated in Kenya 
 
The Day of the African Child is celebrated on the 16th of June every year.59 The NCCS, The 
Department of Children Services and various CSOs work together to organize and raise funds for 

                                            
59 The Day of the African Child is celebrated on 16th June every year in honour of the children from Soweto, South Africa who were 
killed in 1976 during demonstrations to protest the use of Afrikaans in schools in South Africa.  
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countrywide activities. Children participate in the planning as well as the actual events of the day. 
Other important days include World Day for street children; World Day against Child labour; World 
Orphans Day; Special Needs Day; World AIDS Day; World Play Day; World Day for Prevention of 
Child Abuse; Universal Children’s Day; World Water Day; and the World Environment Day. 

 
 

Challenges experienced with regard to child participation processes  
 
 The concept of child participation is yet to be fully understood and appreciated by all 

stakeholders in the children sector leading to different forms and level of involving children 
some of which do not meet established standards. 

 Participation of children with special needs and children from marginalized and outlying 
regions continues to be a challenge. 

 Children are rarely involved in evaluation of processes they have participated in.  

 IEC material to enhance child participation is not evenly distributed as marginalized areas are 
often left out. 
 

6.6  Lessons Learned 
 

 The article on child participation as contained in the ACRWC and UNCRC establishes not only 
a right in itself, but should also be considered in the interpretation and implementation of all 
other rights. 

 Collaboration between state and non state actors is essential to realization of the right of the 
child to participate. 

 The involvement of children in matters that affect them builds their self-worth and instils 
discipline. 

 Investing in capacity building on child participation for children and adults leads to 
sustainability of initiatives set up due to the sense of ownership. Children are able to give 
views with regard to how institutions should be run and have their views taken into 
consideration. 

 Meaningful child participation implies Government and CSOs should avoid tokenistic 
approaches, which limit children’s expression of views, or which allow children to be heard, 
but fail to give their views due weight. Adult manipulation of children, placing children in 
situations where they are told what to say or exposing them to risk of harm through 
participation are not ethical practices. 

 For participation to be effective and meaningful, it needs to be understood as a process, not 
as an individual one-off event.  
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7.  Conclusions and Overall Recommendations 
 
Conclusions  
The children sector in Kenya has undergone tremendous growth in terms of scope and scale since 
1989. This has been mainly due to increased awareness on child rights by children as rights 
holders, and by parents, guardians and the state as duty bearers. The period has also witnessed 
increased investment of public funds for the sector since 2003 and this has translated into better 
services for children. According to child friendliness ranking by the African Child Policy Forum 
Kenya was ranked 6th out of the 52 African countries in 2009,60 largely due to the conducive legal 
and institutional framework. 
 
The Department of Children Services has also grown and there has also been an increase in the 
number of organisations addressing children issues. Enhanced coordination between government 
and CSOs has resulted in improved services for children. Both government and CSOs have 
involved children in key processes that affect children particularly the reporting process on the 
ACRWC and the UNCRC, and enactment of the Constitution where the sector successfully lobbied 
to ensure inclusion of children issues. In the process, the capacity of all the stakeholders has been 
enhanced. 
 
However, challenges continue to be experienced. Implementation of laws and policies still needs 
improvement. Stakeholders are still at different levels of understanding as to what constitutes 
effective child participation and this has impacted on involvement of children particularly in follow 
up processes. National Plans of Action have not been developed on time to guide state and non 
state actors in their work in the sector. Inadequate resources and capacity has slowed 
development within structures such as AACs and networks, resulting in poor coordination of 
activities.  
 
In spite of the challenges highlighted, Kenya children sector has much to be proud of. Great 
lessons have been learned including the need to coordinate work and ensure children are involved 
in all the processes that affect them. For effective service delivery, resource allocation in the sector 
should be made a priority by both government and development partners.  
 
Lack of adequate and proper documentation of the gains, challenges as well as good practices has 
resulted in lack of appreciation of gains made and in some instances failure to learn from 
challenges experienced. This documentation has sought to bridge that gap somewhat. 
 

Overall Recommendations   
The following recommendations are based on the identified challenges:  
 

                                            
60 The Child Friendliness Index. A New Tool to Assess Government Performance. The African Child Policy Forum. 2009. 
http://www.africanchildinfo.net/africanreport08/ 
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- The capacity of key actors such as the Department of Children Services, the Police, the Judiciary, 
line ministries such as those in charge of children, finance, health, labour and education needs to 
be enhanced to enable them fulfil the rights of children more efficiently and effectively at both 
national and county levels in line with the provisions of The Constitution of Kenya, 2010. 

- Government should allocate adequate resources to these offices to enable them meet the 
minimum standards in terms of facilities and operations as provided for in law and other 
regulations. 

- More collaboration and networking among CSOs is needed if they are to continue championing the 
cause of children including ensuring that law review is not delayed to the detriment of children. 
They should enhance their engagement   in the ongoing law review exercise to ensure children 
issues remain part of agenda. 

- The standard set by both the State Party and NGOs during the second UNCRC reporting process 
should be maintained and even scaled up. The level of both child and adult participation in the 
entire process was commendable, time lines were observed and children’s voices were captured in 
the reports.  

- The government should ensure Concluding Observations for both the ACRWC and the UNCRC are 
widely disseminated in time and follow up made; a process that should involve children as the 
ultimate beneficiaries.  

- Civic education on the Constitution and other laws should be an on-going process tailored to fit 
different target groups including children. This is critical now that many new laws are being enacted 
under the current Constitution. 

- The CSOs should ensure that the new laws are simplified so that more children and adults can 
benefit.  

- Civil Society Organisations should continue partnering with the media as a key partner to ensure 
laws are disseminated and awareness on both positive and negative aspects of culture and  their 
effect on children is created on a continuous basis.   

- For proper implementation of laws government needs to ensure the necessary plans and 
institutions are in place. 

- The Government must ensure that every county has an integrated center to provide medical care, 
accommodation, counseling, legal and psychosocial support to children who are victims of 
violence.  

- Kenya has made commendable progress on child participation, and effort on building the capacity 
of both children and adults should continue. There should be deliberate effort by both government 
and CSOs to ensure marginalized children including those with disabilities, from minorities and 
marginalized groups are given special attention in the spirit of affirmative action.  

- Development partners should continue with the support that they have been giving to both 
government and CSOs and consider scaling it up to ensure children are able to access their rights 
as envisioned in The Constitution of Kenya, 2010. 

- A more detailed documentation of key processes in the children sector for learning purposes 
should be undertaken in order to ensure input from both children and adults nationally is captured 
as well as the role played by all stakeholders.  
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ANNEXES 
 

Annex 1  

Key State Actors and National Programs implemented by the State:  

a) Ministry of Gender, Children and Social Development (MGC&SD) 

This is the primary Ministry that offers services to children in need of care and protection. This is done through the 

Department of Children Services (DCS).  

b) The National Council for Children Services (NCCS) was established in 2003 under Section 31 (1) of the Children 

Act to exercise general supervision and control over planning, financing and coordination of child rights activities and to 

advise the government on all aspects relating to children.61 To date, NCCS has spearheaded the development of 

various child rights instruments which include the Guidelines for Child Participation in Kenya, Charitable Children’s 

Institutions (CCI) Regulations, Adoption Regulations and the Area Advisory Council Training Manual.  The NCCS is 

also in the process of developing a national children’s data base with technical assistance from the International 

Labour Organisation (ILO). 

c) Area Advisory Councils (AACs): NCCS is mandated to establish Area Advisory Councils (AACs) at district, 

division and location levels. AACs bring together all the heads of departments from the ministries of Home Affairs and 

National Heritage; Provincial Administration and National Security; Education; Health; Justice, National Cohesion and 

Constitutional Affairs; Office of the President; NGOs; Faith Based Organizations; and Community Based Organizations 

operating within the area.  One role of AACs is to facilitate and/or strengthen data collection and creation of data 

banks. At the time of writing this report AACs had been established in 124 districts. 

d) The Department of Civil Registration implements programmes and activities with the aim of raising the level of 

public awareness on the need and importance of registering births and deaths and facilitates the registration. 

e) The Judiciary: The judiciary has established children courts in some court stations.  Children magistrates have 

been gazetted to sit in these courts and many have benefitted from training on children related matters. Family Court 

Divisions of the High Court have been established to handle issues relating to families such as succession and 

inheritance thereby expediting justice for families.  

The Ministry of Justice, National Cohesion and Constitutional Affairs through the National Legal Aid Programme 

provides legal aid to children on a pilot basis in two projects in Nairobi and Nakuru. 

 

f) The Adoption Secretariat: The Ministry of Gender, Children and Social Development has established a permanent 

Adoption Secretariat to handle adoption, foster care placements and related issues.  The current registered adoption 

societies in Kenya are Little Angels Network; Kenya Children’s Home; Child Welfare Society of Kenya; Kenyan to 

Kenyan Peace Initiative; and Little Gems. 

 

g) The National Police Service among other things provides Child Protection Units (CPU) at selected Police Stations. 

CPUs handle cases of children who come into contact with the law in a manner that takes into consideration their 

special needs.  

 

h) Childline Kenya operates the HelpLine 116 which is a toll free number established to enhance protection of 

children from abuse and neglect. The Helpline was set up through collaboration between the government and CSOs. It 

currently operates from three centres across the country.  

 

                                            
61 Kenya 2nd State Party Report to the UNCRC Committee. 
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i) The Street Families Rehabilitation Trust Fund: The Trust Fund was set up in March, 2003 after consultations 

between government, the private and public sectors to address the ever rising numbers of children, including entire 

families living and working on the streets. The focus of the Trust Fund is coordination of rehabilitation services for 

street families in Kenya through partnering with other service providers in both the private and public sector. The 

mandate of the Trust Fund is to mobilize resources and manage a fund to support rehabilitation activities for street 

families. The Ministry of Local Government is a key partner in the Trust Fund. 

 

j) The National Council for Persons with Disabilities is established under the Persons with Disabilities Act, 2003 to 

guide policy intervention for all persons with disabilities, including children.  The Council has partnered with various 

CSOs to conduct regular awareness programs for children with disabilities in order to reduce stigmatization and 

encourage parents to seek medical and education services for children with disabilities. 

 

k) Kenya Institute of Special Education (KISE): KISE conducts skills training at Diploma level targeting teachers of 

children with various forms of disability. 

 

l) The Ministry of Public Health and Sanitation (MPHS) implements health and sanitation policies and programs 

focused on children. They include Child Survival Strategy, Child Health Policy, Community Integrated Management of 

Childhood Illness (IMCI), National School Health Policy, Guidelines for implementation of Environmental Sanitation and 

Hygiene Policy and the Draft Food Safety Policy.  

 

m) The Social Protection Programmes for OVC are implemented through the Ministry of Gender, Children and 

Social Development. The Cash Transfer Programme (CTP) currently covers 60 districts (2010) and serves 437,000 

households with very needy orphans and vulnerable children. A cash transfer program for the aged and for persons 

with disability has also been established. 

 

n) Devolved funds: Schemes such as Constituency Development Fund (CDF) and the Local Authority Transfer Fund 

(LASDAP/LATF) target children from very poor families who are academically bright and provides them with education 

bursaries for their secondary education. Schools and community groups can also access funds for e.g. construction or 

rehabilitation  

 

o) Ministry of Education: Some of the relevant programs and policies for children include the national Free Primary 

Education (FPE), introduced in 2003; Free Tuition Secondary Education (FTSE) introduced in 2008 to allow for 12 

years of basic education; and mobile schools in arid and semi-arid areas.  (Transition of students from primary to 

secondary education has significantly improved from 57.3% in 2005 to 72.5% currently due to the introduction of 

FTSE). 

ECDE services are currently partly provided by the government through a policy of partnership among the Ministries of 

Education and Local Government, Non- Governmental Organizations, Community Based Organizations and Faith 

Based Organizations.  The ministry has also developed a program on Technical Industrial Vocational and 

Entrepreneurship Training (TIVET), which is one of the Investment Programs under the Kenya Education Sector 

Support Program (KESSP).  The objective of this program is “to reduce inequity in society through increased training 

opportunities for females, the disabled and learners from poor households”62.  The enrolment in TIVET increased by 

32.1% from 2008-2010.  The Non Formal Education Guidelines have also been developed by the ministry. 

On inclusive Education for Children with Special Needs, the Ministry of Education has increased funding to Special 

Needs Education (SNE).  Most units are integrated into the normal primary schools. 

The ministry has also enhanced participation of girls in education through provision of gender sensitive facilities, 

building of toilets for girls in schools and provision of sanitary pads. 

The School Feeding Program is implemented under the School Health, Nutrition and Feeding Investment Program 

under the KESSP of the Ministry of Education in partnership with various stakeholders including the World Food 

Programme (WFP) in areas with chronic food scarcity. 

                                            
62 Ministry of Education, National Action Plan on Education for All (2003-2015), p.79 
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A key concern with regard to education is that there are few teachers compared to the high numbers of pupils which 

coupled with other constraints has contributed to the poor quality of education in most public schools. 

p) The Ministry of Labour: The Employment Act No. 11 of 2007 (sections 53 & 56) prohibits the worst forms of child 

labor and defines a child as any person who has not attained the age of 18 years. It further provides that no person 

shall employ a child who has not attained the age of thirteen years whether gainfully or otherwise in any undertaking.  

The policy is implemented by the Child Labour Division of the Ministry of Labour which, however, is under resourced. 

The ministry has also established District Child Labour Committees (DCLCs) though most of them are poorly 

resourced. CSOs such as ANPPCAN have also supported DCLCs to address child labour issues by supporting drop-

out children to go back to school. 

q) Information management in the children sector  

The government has made progress in centralizing data collection and dissemination through platforms such as Kenya 

Info KENINFO) and the Kenya National Bureau of Statistics (KNBS). KENINFO is a development data system 

designed to enhance data storage and access by policy makers, development partners, and research institutions, 

among other users. It aims at providing the State Party and stakeholders with reliable mechanisms to measure the 

efficiency and the effectiveness of public policies and service delivery as of the State Party commitment to improve 

transparency and accountability.  

Through these efforts, information on children is available though it is not adequate to meet the broad stakeholders’ 

information needs. Some of the agencies require very specific data and information which may be difficult to decipher 

from these broad systems in their current state. In addition the data which is generated through these studies may not 

be reliable for planning at project level. As a result the government is planning to establish a national children data 

base to supplement the information currently available.   Some of the data collection initiatives useful for planning for 

children nationally include: Kenya Population and Housing Census, Kenya Demographic and Health Survey (KDHS), 

Kenya Integrated Household Budget Survey, Kenya Aids Indicator Survey, Multiple Cluster Indicator Survey (MICS), 

and Labour Force Survey which are all coordinated by the KNBS. 

 

r) Statutory Children’s Rescue Centres: These are established under the Children Act, 2001 to care for children in 

need of care and protection.  They are managed by the Department of Children Services.The current children rescue 

centres are in Nairobi, Thika, Machakos and Garissa. 

s) Statutory Children Rehabilitation Schools: They were originally referred to as Approved Schools 63 and are 

established under the Children Act to rehabilitate children in conflict with the law. They serve both girls and boys and 

are in different parts of the country. Currently they are: Dagoretti Girls; Kirigiti Girls; Wamumu; Othaya; Kakamega; 

Kabete; Likoni; Kericho and Getathuru Rehabilitation School. 

 

 

 

 

 

 

 

                                            
63 The term “Approved School” was used in the Children and Young Persons Act, Cap 141 of the Laws of Kenya that was repealed 
with the enactment of the Children Act in 2001. The term was considered demeaning and stigmatizing to children and was replaced 
with the term “Rehabilitation School”.  
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Annex 2:  

Key Non State Actors and Programs 

 

a) Civil Society Organisations (CSOs) working for children in Kenya:  CSOs in Kenya comprise of Non 

Governmental Organisations (NGOs), Community Based Organisations (CBOs) and Faith Based Organisations 

(FBOs). There are currently an estimated 8,000 registered NGOs according to the government run NGO Registration 

Bureau and over 300,000-registered Community Based Organizations in total.  Due to the diversity of the CSOs, it is 

not possible to accurately quantify the impact of their interventions in the children sector although the positive results 

are visible and significant.  

 

b) Charitable Children’s Institutions (CCIs) were originally referred to as Children’s Homes and are established under 

the Children Act and managed by non state actors. They are regulated by Charitable Children Institutions Regulations, 

2005.  The CCIs are inspected by AACs at the district level. NCCS has the overall mandate at the national level to 

register all CCIs. NCCS has developed a training manual on best practices for CCI managers. In 2010 there were 701 

registered CCIs with a population of 43,286 children.  

 

c) Key Networks, Coalitions and Programs for children rights, welfare and protection: Networks and Coalitions 

have been formed by groups of individuals as well as organizations on a voluntary basis to advocate and lobby 

government, exchange information and to undertake joint activities for children.  Some of the key Networks include:  

 

- The NGO Child Rights Committee (NGO CR Committee) which was formed to lobby the government to ratify 

the UNCRC and ensure its implementation. The NGO CR Committee functions through the work of various 

Sub-Committees (Child Participation, Legal and Policy, Child Poverty and Rapid Response Sub-Committee) 

and is currently hosted KAACR.  

- At the regional level, Provincial Child Rights Networks (PCRN) have been formed and are most active in the 

Coast, Nyanza and Western regions.  They require re-invigoration in the other regions of the country while 

existing ones need to be restructured in line with the current devolved system of government (i.e. county 

networks). 

- Children Assemblies and Child Rights Clubs are also other opportunities that offer networking opportunities 

among organisations in the children sector.  

- The Child Protection and Response Center set up under the auspices of ANPPCAN draws its membership 

from government and the civil society. It seeks to enhance the capacity of members to provide child 

protection services to children in a coordinated and efficient manner.  

- Elimu Yetu Coalition (EYC) is a formal network of CSOs working in the Education sector to lobby and 

influence policies. The Coalition has a permanent secretariat and has established a formal working 

relationship with the government on matters related to education.  

-     The Consortium for street Children was formed to address the needs of children living and working in the 

streets. 
- The Juvenile Justice Network is hosted by The CRADLE, the Children Foundation. The Network, e.g. through 

the Juvenile Justice Quarterly publication seeks to enhance networking among the members as well as 
create awareness on issues related to juvenile justice. Members include The CRADLE, ANPPCAN Kenya, 
CLAN, GCN, ActionAid, CWSK, End Child Prostitution in Kenya (ECPIK), KAACR and Undugu Society of 
Kenya.  

-  Coalition to End Child Prostitution in Kenya (ECPIK) was formed to address issues of child prostitution and 

related matters. It is currently hosted at ANPPCAN Regional Office. 

-  Hope for African Children Initiative (HACI; 2004-08) was a consortium of 5 agencies in Kenya namely, Save 

the Children, Plan Kenya, World Vision Kenya, Care Kenya and Inter Religious Council of Kenya. These 

organisations jointly implemented the HACI program which aimed at addressing the plight of orphans and 

other vulnerable children. Through a partnership approach the aim was to reach 450,000 children affected 

and infected by HIV and AIDS.  
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-  The National Children in Need Network was a coalition formed to address child rights and child protection 

after the Hearing on Street Children organized by ANPPCAN in 1994 to discuss the plight of street children.  

-  Programs for street children: CSOs have had programmes targeting children living and working on the 

streets with various interventions over the years. The programmes are spread throughout the country and 

include Undugu Society of Kenya, Salvation Army and Nyalenda Catholic Church (supportive programmes); 

CWSK, Child Fund, ActionAid Kenya (AAK), Starehe Boys Centre and School,  Salesians of Don Bosco, 

Disciples of Mercy,  SOS Children's Home, SNV and Barnardo's Children's Home.  

-  The Diversion Program seeks to improve the Juvenile Justice System in Kenya. Save the Children Sweden 

in collaboration with the Department of Children Services, the Police and other key partners from the 

government and the NGO sector developed a diversion framework in 2001. The target was children in the 

criminal justice system who would be identified and diverted at the earliest point of contact with the justice 

system, which in most cases is the police station. In the long term this would result in the improvement of the 

juvenile justice system in the country as communities would have the capacity to deal with juvenile justice 

related issues in their own way. Diversion projects have been implemented in Kilimani, Kamukunji, Buru 

Buru, Kasarani (all in Nairobi), Naivasha, Nakuru, Bondeni, Kitale, Gucha, Kisii, Siaya, Kisumu, Busia and 

Kakamega Police  Stations.   

 

Programmes and Initiatives to Address Child Labour  

Poverty and the stagnation of the economy in Kenya have led to rising incidences of child abuse, including child labour. 

To address this, a National Action Plan (NAP) has been developed to address child labour. It is formulated and 

implemented as an integral part of the National Poverty Reduction Strategy Programme (PRSP) and Vision 2030. The 

NAP design is also underpinned and guided by the government’s commitment to key national and international legal 

and policy instruments, among them the UNCRC, ACRWC, ILO Conventions 138, 182, 29, 105, 81 as well as the 

Millennium Development Goals (MDGs) and Education for All (EFA) initiatives. The NAP also takes into consideration 

the new Constitution which prohibits all forms of exploitative labour. It is based on a comprehensive and multi-sectoral 

approach requiring the commitment of all stakeholders including government, trade unions, employer organisations, 

the civil society, private sector, development partners, parents, guardians and beneficiaries.  Membership includes GoK 

including the Ministry of Labour, the media, NGOs and religious organizations. ANPPCAN Regional Office serves as 

the secretariat.  

 

Interventions to address child labour in Kenya undertaken by both the government and members of the civil society 

include the following:  

a) Development of a comprehensive legal framework including the Children Act, 2001.  

b) Review of the existing laws including Labour Laws and the Children Act.  

c) Domestication of relevant international and regional treaties.  

d) A partnership programme between GoK and ILO/IPEC. This includes the Time Bound  

Programme. 

e) Trade unions and the Federation of Kenya Employers (FKE) have been sensitized on child labour.  

f) Communities have been encouraged to start income-generating activities in schools with a view  

to encouraging children to stay in school.  

g) Labour inspectors have been trained to monitor child labour activities in the country.  

h) A UN Joint Programme on Youth Employment and Empowerment has been started.  

i) ANPPCAN Regional Office ran a child labour programme which provided appropriate development models for 

combating child labour in Kenya and by the end of 2006, over 10,000 children had benefited from programme 

interventions since 1997. The programme operated in fourteen districts and focused on children at risk of dropping out 

of school to join the worst forms of child labour as well as providing alternatives to those withdrawn from child labour.  

j) Child Welfare Society of Kenya (CWSK) has through the Rescue Peace House Centre rescued girls from the streets 

and counselled, rehabilitated, resettled and placed them in vocational training centres and informal schools.   

k) The Kenya Institute of Education has incorporated child labour messages in the existing school curriculum.  

l) Legal aid organisations such as FIDA Kenya, CLAN and The CRADLE have handled cases of physically or sexually 

abused children referred to them by organisations working in the child labour sector such as SINAGA.  

m) UNICEF works closely with the World Bank and ILO in the project ‘Understanding Children’s Work’. This inter-

agency programme aims to address the crucial need for more and better data on child labour.  
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