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During the past years the demand on state action against violent acts, committed mostly 
against women and children by their family members, has grown in the societies of Eastern 
Europe. Although these demands usually emerge when talking about women’s rights the 
problem does not concern the „weaker sex” and the incapable children alone but the whole 
society including the male community as well. And even though Hungarian government has 
elaborated prevention oriented solutions women’s rights organisations would prefer 
legislative change, stricter action of the authorities and severe punishment of the perpetrators. 
 
A parliamentary resolution about the National Crime Prevention Strategy 1 (passed in October 
2003) set five goals. One of these goals was to take effective action against domestic violence 
through prevention, victim protection, and full penalisation of the perpetrators and, not less 
importantly, through co-operation of the authorities among each other and with the media. 
The only further legislative action that has been taken is a draft of an unsatisfactory Act on the 
institution of restraining order. It should have come into force in July 2005. 
 
 
Current Hungarian legislation 
 
For the time being only an internal regulation – Provision No. 13/2003 issued on 27 March 
2003 by the chief commissioner of National Police (ORFK) – concerns the legal terminology 
of domestic violence. According to the Provision domestic violence embraces the offences 
and the acts of crime listed in the Provision 2 being committed among individuals or relatives 
sharing residence, among former spouses, common-law spouses, minors brought up in child 
protection institution as well as the listed offences and acts of crime affecting them through 
the action of the persons above. As a speciality of these actions it must be mentioned that 
“they take place in an environment that should provide dignity, equality, financial security, 
psychic and emotional support for each member of the family; yet the one who uses violence 
is a […] relative of the victim that should provide them with protection and support. Because 
of the peculiar emotional relationship and the family tie between the perpetrator and the 
victim as well as because of the social conventions the latency is high, the victims often hide 
and endure the violence with shame.” 3 

 
1 Parliamentary Resolution No. 115/2003 (X.28) 
2 Acts of crime: homicide, homicide committed with diminished responsibility, complicity in suicide, abortion, 
battery, failure to provide care, constraint, violation of the freedom of conscience and religion, violation of 
personal freedom, kidnapping, trafficking in human beings, trespassing, violation of the secrecy of 
correspondence, illicit possession of private information, defamation, slander, causing danger on the highways, 
changing of family status, changing of the custody of a minor, endangering of a minor, misuse of prohibited 
pornographic pictures, omission of support, crimes against sexual morals, causing public danger, acts of 
terrorism, breach of the peace, taking the law into one's own hands, misuse of narcotic drugs, robbery, 
deterioration. Offences: slander, trespassing, begging with child, dangerous menace. Also subornation to giving 
false evidence or hindering of official proceedings if committed in connection with the infringements listed. 
3 Fehér, Lenke: Bűnözés és prostitúció (Szerepváltozások. Jelentés a nők helyzetéről.) [Crime and prostitution. 
In: Changing Roles: Report on the situation of women.], TÁRKI – Social Research Institute, 1997 
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The Provision regulates the duty of the Police in the fields of handling domestic violence, 
reinforcing co-operation among partner authorities and protecting minors. 
 
According to this regulation the policeman or policewoman (henceforth: policeman), after 
receiving report of a violent act, shall present itself immediately on the scene and take 
measures impartially, those would interrupt the infringement of the law, prevent the 
degeneration of the situation, calm the temper of the participants and restore the legal order. 
Doing so, the policeman should make efforts to learn the triggering conflict and if there have 
been any previous events similar to the present one. For that purpose he or she should hear 
persons possessing relevant information, examine the scene, gather and register evidence. 
However it is forbidden to intervene in the real, deeper conflict. It has to be clarified as well if 
violence has been a single, habitual or continuous matter. 
 
If the conditions listed in Article 33 of the Police Act (Act XXXIV of 1994 on the Police) are 
met the perpetrator shall be brought to the authority. If the crime is punishable with 
imprisonment and pre-trial custody is likely, the perpetrator is to detain and pre-trial custody 
shall be proposed. In case a minor is affected by the crime the Child-welfare Service should 
be notified. The public prosecutor is to notify if further assaults are likely and about any 
circumstances which could lead to the failure of the criminal process. The victim should be 
notified as soon as possible if the detainee is released, and he or she should be informed about 
the means at disposal in case of feeling one’s life, bodily integrity or safety threatened. 
 
The Provision has extended the tasks of the district agents (local structural level in the small 
towns or villages with no police department) with regard to family, child and youth 
protection. Accordingly, they have to make efforts to map the families affected by domestic 
violence, to reduce latent violence. They have to forward immediately the information of its 
concern to the Child-welfare Service, maintaining a continuous working relation that is 
analysed once every half year in a report on the co-operation made by the district agent. 
 
Whenever the Police suspects domestic violence, it is obliged to order immediate 
investigation including inspection of site (with video-recording if possible). If it is necessary 
and the preconditions are met, even the instruments of secret information collection are to 
employ. The investigation should be done by policemen (policewomen) possessing adequate 
knowledge and empathetic skills in order to spare the victim further annoyances. It is 
important to make all the efforts necessary to avoid the so-called secondary victimisation 
during the investigative activities by providing proper victim protecting assistance. The 
proper assistance includes giving information about the rights and obligations of the victim, 
the means at disposal to protect themselves, the status of the criminal case, the loss-mitigation 
possibilities and the access to victim assistance organisations. 
 
If it is necessary a psychologist should be involved in the investigation as a consultant or an 
expert. If the violent actions are rooted in some addiction of the perpetrator and the legal 
prerequisites are met the Police should propose the general practitioner that the perpetrator be 
transported to a psychiatric institute. If it is justified, the testimony of the psychically 
traumatised victim should be videotaped, while the testimony of a minor should be taken in 
the presence of a psychologist under special circumstances in a special “interrogation room 
for children”. 
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On the other hand each suspect of violent criminal acts against the person should be 
investigated with the aim to find out if they might mean danger for their environment and if 
the threat of committing domestic violence exists. If the investigation or the expert opinion 
shows that threat existent the appropriate measures shall be taken, which also involve the 
notification of the Child-welfare Service. 
 
In the course of an administrative procedure on the disappearance of a minor the Child-
welfare Service shall be notified immediately and the existence of a possible relation to 
domestic violence should be examined. After finding up the minor it must be clarified during 
a hearing whether previous acts of domestic violence contributed to the disappearance. 
 
The Provision  prescribes the enhancement of primary preventive actions against domestic 
violence by spreading knowledge about the characteristics of domestic violence with the help 
of aimed programmes and presentations. It also pushes towards participation in the training of 
partner authorities, recognition and signalisation techniques education for the children and the 
expansion of the D.A.D.A. programme.4 During the analysis and the evaluation process the 
typical forms of perpetration and the morphologic characteristics of the crimes of domestic 
violence should be observed. Collaboration with the members of the child protection 
signalisation system and the social organisations concerned should be reinforced. The heads 
of police departments also shall conclude agreements of co-operation with the clerks of the 
municipalities and with the municipal Guardianship Office. 
 
In case the investigation shows that the minor is threatened by domestic violence or, on the 
contrary, that the minor has given false testimony in connection with acts of domestic 
violence the Child-welfare Service shall be notified immediately. If the minor is left without 
supervision or his/her development is seriously endangered by the family environment or by 
him/herself the Police may decide on the minor’s temporary custody instantly. 
 
The current Hungarian Criminal Code (Act IV of 1978) regulates acts of crime committed 
within the family in different levels. Usually as an aggravated case but there are some acts of 
crime that can be committed only within the family. But on the grounds of the current 
legislation the criminal protection of a legally capable individual (of legal age) does not 
depend on the criminal act being committed within or without the family. Nevertheless, 
perpetrators of some acts of crime are punished more strictly if they are responsible for the 
tutelage, guardianship, supervision or medical treatment of the very victim as well as if the 
victim is defenceless or unable to express his will. 
 
That was the method of legislation for the circumstances of the acts of crime of homicide, 
battery, violation of personal freedom, kidnapping, trafficking in human beings, changing of 
family status, rape, assault against decency and pandering. There are other acts of crime (e.g. 
changing of the custody of a minor, endangerment of a minor, misuse of prohibited 
pornographic pictures, seduction) that can be committed only against a minor, independently 
of the attributes of the perpetrator. The criminal act of endangerment of a minor is special 
even among those since its first (and basic) form (according to the law) is perpetrated within 

 
4 D.A.D.A. programme (the name is an acronym of the Hungarian equivalent for Smoking-Alcohol-Drugs-Aids) 
is based on the D.A.R.E. (Drug Abuse Resistance Education) programme elaborated in the beginning of the 
1980s for the crime preventive education of the youth. Although the programme is already considered outdated 
and unsuccessful internationally, heads of the Hungarian Police working in the field of crime prevention insist on 
the continuation. 
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the family, and the second form, the one outside the family is defined as a subsidiary way of 
realizing the felony. 
 
Yet the majority of the criminal offences committed within the family are not included in the 
offences listed above. The greatest part of the offences committed within the family would 
basically constitute a misdemeanour or a felony with minor penalty. Like simple battery, 
endangerment within the sphere of occupation, slander (with assault), defamation, trespassing, 
deterioration, breach of the peace, constraint (for greater detail see Footnote 2). Acts of crime 
with a minor penalty, independent of the place of perpetration or the age of the victim. These 
circumstances may only play a role in the deliberation process when the judge weighs all the 
circumstances of the perpetration. Considering that the legal sanctions for the acts of crime 
listed in this paragraph are relatively mild, detention – the only instant coercive measure 
entailing deprivation of liberty – cannot be employed. 
 
According to the current Hungarian Code of Criminal Procedure (Act XIX of 1998) a 
suspect of a crime punishable with imprisonment can be detained if it is likely that the court 
(judge) will order pre-trial custody. According to Article 129 of the Code of Criminal 
Procedure pre-trial custody can be ordered in case of (previous) flight or recidivism, or in 
order to guarantee the presence on the trial,  in case of collision (of interests) and in case of a 
risk of recidivism. Although the legislator did not find it necessary to mention the protection 
of the victim as a reason for pre-trial custody the last two cases can involve a certain function 
of victim-protection. 
 
The practical problem lies in the fact that no coercive measure entailing deprivation of liberty 
is taken in order only to protect the victim. For such coercive measure a crime of serious 
gravity is necessary, a condition that is not typical for the majority of the conducts discussed 
here – as it can be observed in the punishments assigned to those acts of crime. 
 
On 1 January 2005 the Code of Criminal Procedure was amended by Article 64/A requiring 
out-of-turn proceedings in cases of violent crimes against life, bodily integrity and health, 
marriage, family, youth, sexual morals and of other violent crimes against the person. The 
proceedings may be conducted out of turn for other crimes against the person in case the 
welfare of the minor victim demands the early settling of proceedings. 
 
As can be seen, by the end of the 20th century a strong demand for legal protection against 
acts of minor gravity but of major psychical harm has been created in Hungary as well. 
 
 
The draft on restraining order 
 
The Hungarian Government in early 2004 elaborated a draft with the intention to introduce 
the institution of restraining order with a broader interpretation of the concept of domestic 
violence, extending the circle of relatives to a bigger circle including relationships of present 
and former common-law spouses, tutelage, guardianship and the relationship of partners 
sharing residence regularly or periodically. According to the specialists the broader 
interpretation is necessary since “the phenomenon can occur in any situation of dependency 
and can be fought only by putting an end to the defencelessness”. 5 

 
5 Katonáné Pehr, Erika: A gyermekvédelmi feladatokat ellátó szervek szerepe és a felelőssége a 
gyermekbántalmazás és elhanyagolás megelőzésére és kezelésére [Role and responsibility of the child-welfare 
institutions in the prevention and handling of mistreatment of children]. Módszertani füzet 2004, p.7, Published 
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In accordance with this broader concept domestic violence defined by the draft is 
 
a) the assault, the menace of assault and the deprivation of personal freedom; 
b) the violation of sexual autonomy (especially by forcing sexual intercourse or fornication 

or by threatening with that), committing a violent action against or menacing the victim or 
other person in order to force the victim to do, not to do or to endure something; 

c) offensive behaviour that regularly or seriously disturbs everyday life style, human dignity 
or honour (i.e. harassment) 

 
committed against a relative, former spouse or common-law spouse, someone under tutelage 
or guardianship of the perpetrator. 
 
The temporary restraining order is a decision made by the Police in the form of a state 
administration resolution (based on the State Administration Act, formerly Act IV of 1967, 
recently Act CXL of 2004) covering a period between 5 and 10 days, which may be extended 
up to a maximum of 20 days during which the abuser is obliged to leave the shared residence 
(regardless of his legal title of use) as well as to stay away from the victim and from the 
persons specified in the order, from their residence, workplace, educational institution. Direct 
and indirect harassments are both prohibited. 
 
The Police issues the restraining order in the course of its on-site measure (identity check, 
enhanced control, search of clothes, bags and vehicles, capturing and bringing to the 
authority, other measures) or on detection when immediate protection of life and property is 
necessary and if no coercive measure involving deprivation of liberty could be justified in 
connection with the act of domestic violence. Temporary restraining order can also be issued 
in cases when detention is not followed by pre-trial custody or confinement for infraction. The 
decision must be made within 24 hours or within 48 hours if the circumstances should be 
clarified. This time limit can be extended by 72 hours after hearing both parties. The order is 
subject to immediate execution and can only be contested in the competent local court with 
reference to violation of law. 
 
The proper restraining order of immediate execution may be established and issued by the 
competent local court in civil6 or criminal legal proceedings out of turn after hearing both 
parties. It may be issued for a maximum period of six months which may be extended by up 
to three more months in case the legal proceedings serving as a basis for the restraining order 
have not been concluded. The abuser should not be forbidden the regular place of work, 
study, worship, but it is his obligation to notify the Police about his residence within 3 days. 
 
During criminal proceedings a restraining order should be issued only if justified by the 
relationship between the abuser and the victim or by the conduct of the abuser. The 
restraining order should also be issued in case the hearing of a minor witness is necessary that 
is sharing residence with the abuser and there is a well-grounded supposition that the 
testimony could be affected if the circumstances are left unchanged. The restraining order can 
be petitioned by the victim or by the public prosecutor (ex officio) before the filing of the 

 
by the General Department of Child and Youth Protection under the Ministry of Health, Social and Family 
Affairs, Budapest 
6 If the order is issued in civil proceedings, the court can decide at the same time – upon petition or ex officio – 
about restricting parental supervision, granting child support or even restricting the right to contact. 
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indictment; afterwards it may be petitioned by the victim and the public prosecutor, while in 
case of (subsidiary) private prosecution by the (subsidiary) private prosecutor. Otherwise the 
rules for prohibition of leaving hometown apply. 
 
The person who breaches the rules of the restraining order intentionally shall be punishable 
with a fine of up to 100.000 HUF. According to the draft the Police is authorised and obliged 
to conduct the proceedings in question. 
 
 
The Spanish model 
 
As to sum up, it can be said that although the Hungarian legal order contains solutions and 
means to provide protection to the victims of domestic violence, still the procedure to access 
to these means and institutions is slow therefore they cannot be applied properly in prompt 
situations. The victims need fast and powerful help that puts an immediate end to the threat by 
removing the antisocial person, even if only temporarily, and with no change in the living 
circumstances of the family. The special set of institutions and the action programme against 
domestic violence established in Spain, referred to as “the Spanish model” by experts, satisfy 
these requirements. 
 
Starting with 1986 more and more women’s counselling units were established in Spain to 
fight domestic violence. A multiplying number of women’s associations and women’s 
counselling associations have set the objective to bring all kinds of atrocities affecting women 
and children to an end. The first women’s counselling units (Servicios de Asistencia a 
Mujeres - SAM) were established in 1986 as a result of this social movement, in order to deal 
with all cases of sexual and physical domestic violence against women. The SAMs have been 
charged with two functions basically. On the one hand they should provide survivors with 
counselling and support and refer them to other, non-police institutions and organisations. On 
the other hand they should register charges of sexual violence and sexual assault, battering, 
domestic violence, failure to pay alimony, and all criminal violations of sexual freedom 
directed against women. The personal support offered by the SAMs is provided by a 
professional team of policemen and policewomen. That way the waiting times at the police 
departments are cut and direct and effective contact between the authorities and the victims is 
also ensured. It is also important that only women officers deal with incoming charges and 
they carry out the investigations together with the other members of the team. 
 
 
In 1995 Spanish government submitted to the social pressure and started its co-ordinated 
interventions to fight crimes within the family and crimes directed against minors. By then 
homicides within the family against women were committed on a weekly basis. Within the 
framework of a gradually unfolded programme the government started to establish a set of 
measures and the institutions to eliminate this special circle of crimes, at first limited to the 
acts of crime committed against women and children, later extended to any criminal acts 
committed within the family. 
 
However, the measures initiated in 1995 did not meet the expectations in the short term. 
Therefore, in the end of 1997 an unprecedented government action programme was elaborated 
with the main objectives of: 
 
1. developing a uniform police routine on the field of domestic violence; 
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2. setting up a round-the-clock emergency ambulance and signalisation service capable of 
signalling threat before becoming victim of a crime and providing help and assistance to 
women; 

3. creating public space in order to reinforce prevention by breaking social apathy and by 
influencing the aggressor before committing serious crime; 

4. breaking the indifference of the law reinforcement and the courts; 
5. encouraging women to turn to the court and to request protection by providing them with 

personalised assistance; 
6. making statistics and keeping them up-to-date; 

7. carrying out a legislative reform on the fields of both criminal and civil law. 
 
While shaping the reforms the government was compelled to take improvisational measures 
in the form of internal directives and provisions. As one of these measures the hotline 091 was 
set up to ensure immediate police intervention on the spot. As for an effective signalisation 
system the co-operation of the district agents was indispensable. A further measure which has 
made it possible to combat violence more effectively was the introduction of the project 
“Family Police”, focusing attention of the society and the authorities on underprivileged 
sections of society: women, minors and the elderly. 
 
The legislative reform was to carry out within the framework established by the Criminal 
Code of 1995 (Código Penal) and the Code of Criminal Procedure of 1882 (Ley de 
Enjuiciamento Criminal). The revision of Criminal Code consisted in amending various 
articles and creating new criminal offences. Simultaneously, the extension of the punishment 
system of the Code of Criminal Procedure was to introduce new kinds of principal and 
supplementary penalties that will ensure offenders keep away from their victims. Finally, the 
purpose of the reform of civil procedural law was the simplification of the procedures for 
separation and divorce and the extension of cases of marriage nullity. 
 
The revision of the Criminal Code (Código Penal, henceforth: Cp.)7 used various methods to 
criminalise domestic violence: existing types of punishment and facts of criminal acts were 
extended and new criminal offences were created specially concerning these crimes. 
 
As concerning this topic, the most important of the provisions, the one about banishment as a 
punishment of deprivation of rights is contained in Cp. Article 48, incorporating Organic Law 
14/1999 8 and specifying restraining order as a punishment prohibiting staying at certain 
places, approaching, getting in touch with or contacting certain people and not as a preventive 
measure. 
 
By reason of this disposition the one sentenced to banishment can be prohibited from staying 
at the scene of perpetration or at the residence of the victim (or of the members of its family); 
approaching the victim (or the members of its family), or the person specified by the court, 
their residence, working-place or any place or locality frequently visited by them; and 
contacting any of the persons above. Thus it is prohibited to get in touch with these persons 

 
7 Ley Orgánica 10/1995, de 23 de noviembre, del Código Penal 
8 Ley Orgánica 14/1999, de 9 de junio, de modificación del Código Penal de 1995, en materia de protección a las 
víctimas de malos tratos y de la Ley de Enjuiciamiento Criminal 
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either in a written, oral or visual way, using any device of communication, informatics or 
telematics.9 
 
In accordance with Cp. Article 57 the court can sentence the perpetrator of homicide (of any 
kind), complicity in suicide, abortion, battery, violation of personal freedom, the intimate 
sphere, the moral integrity, the sexual autonomy, the right to self-education, the proprietary 
rights or the social or economic order, torture, trespassing or slander to banishment. 
 
If any of the crimes above was perpetrated by the spouse, the former spouse, the partner or the 
former partner in an analogous emotional relationship or by a person under supervision of a 
state institution10 full banishment or at least the partial prohibition of approaching shall be 
imposed. 
 
The same rules apply to the perpetrator threatening the victim in a minor degree with weapon 
or with other dangerous instrument or showing such instruments during a quarrel if no other 
crime was accomplished, except for the case of self-defence. Also, the same rules apply if the 
perpetrator threatens the victim in a minor degree, forces, harasses or defames the victim 
unlawfully. 
 
Cp. Article 153 established a special type of battery, improving former regulation by 
criminalising violent acts with frequent occurrence, independent of their particular 
manifestation, if they would be punishable by their nature or by their effect. 
According to that, if somebody causes psychic damage to another person, commits a battery 
not qualified as crime, strikes or assaults another person without causing physical harm, 
threatens with weapon or with other dangerous instrument in a minor degree, should the 
victim be one mentioned in Article 173, Paragraph 2, the act is punishable with imprisonment 
or with labour of public interest, and in all cases with deprivation of the right to possess arms. 
Whenever the court finds that the welfare of the minor or the incapacitated person requires so, 
the perpetrator can be deprived temporarily from the right to parental supervision, tutelage, 
guardianship, real supervision or patronage. 
 
Paragraph 2 outlines the aggravated case, stating that the person who practices systematic 
physical or psychic violence against 
 
− the spouse, former spouse, partner or former partner in an analogous emotional 

relationship even without cohabitation; 
− ascendant, descendant, natural or adopted sibling, own or those of the spouse or those of 

the common-law spouse; 
− a minor or incapacitated person sharing residence 
− minor or incapacitated person who is or was under parental supervision, tutelage, 

guardianship, custody, real supervision or patronage of the perpetrator, the spouse or the 
common-law spouse; 

− a person who has or had a family-like relationship with the perpetrator (e.g. being under 
supervision of private or public institutions because of their vulnerability), 

 

 
9 Associating systems of telecommunication and informatics to forward information 
10 See Article 173, Paragraph 2 
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provided that these acts do not result in a criminal act of greater gravity, shall be punishable 
with imprisonment (from six months to three years), with deprivation of the right to possess 
arms and if the court finds it necessary for the interest of the minor or the incapacitated person 
with deprivation of the right to parental supervision, tutelage, guardianship, real supervision 
or patronage. 
 
According to Article 544 bis. of the Spanish Code of Criminal Procedure of 1882 (Ley de 
Enjuiciamiento Criminal or Código Procesal Penal, henceforth: Cpp.)11 in the course of the 
investigation of homicide, complicity in suicide, abortion, battery, violation of personal 
freedom, intimate sphere, moral integrity, sexual autonomy, the right to self-education, the 
proprietary rights or the social or economic order, torture, trespassing or slander the court 
might prohibit the accused person in its justified decision of preventive nature from staying at 
certain places or locations, approaching these places beyond the necessary extent, 
approaching or contacting certain people whenever it would be indispensable for the sake of 
the victim’s protection. When ordering the measure above the court bears in mind the 
financial conditions, the family situation, the physical conditions and the labour situation of 
the accused – as well as the possibility to maintain that labour continuous – both during and 
after the measure. 
 
According to Cpp. Article 544 ter. in case of well-founded suspicion of a misdemeanour or a 
felony committed against the life, physical or moral integrity, sexual autonomy, personal 
freedom or safety of a victim mentioned in Article 173, Paragraph 2 and constituting serious 
and real threat to the same victim asking for protective measure, the examining judge will 
deliver a protective order to protect the victim of domestic violence. The court decides on the 
approval of the order ex officio or on demand of the victim or someone related to the victim 
in a way defined by the same Act or by the prosecution service. 
 
The accused person who breaches the prohibitions described in Cpp. Article 544 bis. shall be 
summoned to court using rules of summary proceedings. In the summary proceedings the 
court decides on pre-trial custody or protective order (as described in Cpp. Article 544 ter.) or 
on other precautionary measure seriously restricting personal liberty. The court shall weigh 
the effects of the breach, its motifs, its gravity and its circumstances, however it must by all 
means rule on the responsibility for the breach. 
 
Upon receiving the application or petition the judge in charge shall hold a hearing with prior 
notice to the victim, his legal representative, the presenter of the application, the accused, his 
lawyer and the prosecution service. The hearing can be held at the same time as the hearing 
about deciding on pre-trial custody. In case the hearing cannot be held instantly it shall be 
held as soon as possible, but at the very most within 72 hours. The proceedings shall be 
conducted according to the rules of summary proceedings. During the hearing the judge 
decides on the measures preventing contact between the accused and the victim (his or her 
children or other relatives) in order to avoid any influence on the statements on the part of the 
accused. The parties make their declaration separately. 
 
After having the hearing completed the judge decides in an order on the protective order with 
its scope, content and duration. Apart from this, the judge of investigation can apply the 
punishment of banishment any time during the proceedings. 
 

 
11 Ley de Enjuiciamiento Criminal, proclaimed by the Decreto Real of 14 September 1882 
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The order must be delivered to the parties and to the competent administrative authorities. 
Considering that the number of competent administrative authorities can be fairly high the law 
prescribes the establishing of an integrated system of administrative coordination in order to 
ensure fast and secure communication. The protective order also implies the victim being 
informed continuously about the procedural status and especially the penitentiary status of the 
perpetrator, and about the scope and the duration of the precautionary measure. 
 
If in the course of criminal proceedings a situation emerges threatening a person mentioned in 
Paragraph 2 of Article 173 the court might decide on the application of protective order, using 
the rules above. In special and urgent cases of violation of physical integrity the policeman 
proceeding on the scene, if possessing enough information on the case, can also set a 
preliminary restraining order against the aggressor provided that the victim requests the order 
and reports the case officially. In this case the court shall be notified immediately. 
 
Summing up, the institution of the Spanish protective order guarantees a comprehensive, well 
exercisable system of protective measures, embracing both civil and criminal precautionary 
measures as well as other social assistance and supporting measures provided by the legal 
system. 
 
 
Possible solutions within the Hungarian legal order 
 
Up to these days there is a bitter debate among legal scholars and criminologists about the 
purpose of punishment. Basically there are three conceptions: the absolute, the relative and 
the mixed conception. The followers of the absolute theory state that the purpose of 
punishment is to satisfy the demands of justice, to regain the lost equilibrium. The followers 
of the relative theory believe in the importance of (general or special) prevention. The mixed 
theory “intermediates” between the two previous theories when emphasising the importance 
of having just, useful and effective punishments. 
The modern concept expects the punishment to provide preventive effects both specially and 
generally. Furthermore, general prevention should work in two ways at the same time: “on 
one hand because of its inevitability and on the other hand because of its persuasive power”.12 
 
By modifying some circumstances in the Hungarian criminal and offence codes and by 
creating aggravating circumstances implying stricter penalties special preventive effect can be 
achieved as explained in what follows. 
 
Domestic violence is a constant abuse. The perpetrator does not change his acts until held 
responsible, and often does not do so afterwards either. Minor penalty – mentioned above – 
has only dubious effect of holding back the perpetrator. Meanwhile, according to many 
theories, the stricter penalties have special preventive effect. And as a “side-effect” of this 
special prevention the stricter penalty indicates a crime of elevated grade that makes possible 
the employment of stricter actions like detention, pre-trial custody or confinement.13 
 
On the other hand, another, uncommon interpretation of special prevention can be helpful 
regarding this topic. Although detention and pre-trial custody cannot be considered as 

 
12 Földvári, József: Magyar büntetőjog általános rész [Hungarian Criminal Law, General Part]. Osiris, Budapest, 
2004, p. 241 
13 See in Paragraph 77 of Act LXIX of 1999 on Offences 
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(preliminary) punishments,14 still employing temporary deprivation of freedom in practice is 
proved to prevent the perpetrator from committing a new crime (or offence) after being 
released. 
 
On these grounds and as an imitation of the Spanish model, criminalisation of these violent 
acts constituting domestic violence and increasing the severity of the penalty should be 
considered. 
 
The definition of domestic violence should be therefore modified to the following: 
 
All acts should be considered as acts of crime committed within the family (hence 
constituting domestic violence) that the perpetrator commits against 
 
a) the spouse (common-law spouse), former spouse (common-law spouse) of the perpetrator, 

the partner or former partner of the perpetrator that is or was in an analogous emotional 
relationship with the perpetrator but without cohabitation; 

b) a relative in the direct line or (full-blood, half-blood, adopted) sibling of the perpetrator or 
those of the person in paragraph a); 

c) the minor or incapacitated person sharing residence with the perpetrator; 
d) the minor or incapacitated person who is or was under parental supervision, tutelage, 

guardianship, real supervision or patronage of the person in paragraph a); 
e) the person who has or had a family-like relationship (e.g. under the supervision of private 

or public institutions) with the perpetrator 
 
by offending, attempting or menacing to offend their physical and psychical integrity, 
personal liberty, liberty of conscience and religion, sexual autonomy, right to property or by 
committing harassment. 
 
Possible amendments of the Hungarian Criminal Code  
 
The different legal systems have found various solutions for the criminalisation of domestic 
violent acts. Some have created new, not before existing criminal offences while others have 
amended or reshaped the circumstances of a criminal offence already existing. Although, in 
my opinion it is not necessary to create new criminal offence(s) in the Hungarian Criminal 
Code, still it is worth to take a closer look at that solution. 
 
Paragraph 1 of Article 170 defines the facts of battery, including the injury of bodily integrity 
as well as injury of health that includes psychical injury. The qualified cases described in 
paragraph 3 – perpetration for a base reason or purpose or against a person defenceless or 
unable to express his will – are already qualified as felony with a possible imprisonment of up 
to 3 years in case of simple battery and of 1 to 5 years in case of aggravated battery. These 
facts of criminal acts could be extended in order to criminalise the acts committed against the 
circle of persons above. 
 

 
14 Employing coercive measure with deprivation of liberty (e.g. detention and pre-trial custody) as preliminary 
punishments for the perpetration of crimes punishable with imprisonment is disapproved both by the courts and 
the prosecution services. The ones sympathising with the idea usually belong to the Police. 
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A similar solution could be used with the circumstances of the criminal acts of violation of 
personal freedom, trafficking in human beings, causing danger on the highways, rape, assault 
against decency, seduction, pandering, causing public danger, robbery through inebriation or 
intimidation, blackmailing, deterioration. 
 
Article 174 of the Criminal Code regulates the criminal act of constraint. The article has only 
one paragraph for the time being, but the insertion of a new paragraph could be considered in 
order to criminalise the constraint or menace by force of arms or other dangerous instrument 
against the circle of persons above but without requiring a considerable injury of interest or 
that violence or menace being used in order to force the other person to do, not to do, or to 
endure something. Paragraph 2 of Article 176 about trespassing should also be amended in 
order to criminalise the breach of the obligations of the restrained or banished perpetrator as a 
form of this criminal offence. 
 
Insertion of a new paragraph defining aggravating circumstances could establish the optimal 
criminal protection for violation of the freedom of conscience and religion, defamation, living 
on earnings of prostitution, misuse of prohibited pornographic pictures, obscenity, 
subornation to giving false evidence, hindering of official proceedings, breach of the peace, 
taking the law into one's own hands if perpetrated repetitively and within the family. 
 
In cases an act realises one of the crimes above it should always be verified whether the act 
was committed in connection with or on account of the (present or former) family 
relationship. In these cases the subjects of the judicial discretion will be constituted by the 
circumstances whether the crime was perpetrated in the presence of a minor, using weapon, at 
the residence of the victim or breaching the restraining order or any other prohibition. 
 
Introduction of a special version of restraining utilising the already existing supplementary 
punishment of banishment15 regulated in Article 60 should also be considered. If any of the 
acts of crime above has been committed against the any of the persons above the imposition 
of banishment can be necessary, but with some modifications. In these cases the requirement 
of having the perpetrator been sentenced to (executable or suspended) imprisonment should 
not be a necessary component. Meanwhile the interpretation of the endangerment of public 
interest should comprehend the endangerment of the circle of possible victims or if that would 
not be viable, the scope of the protection should be expanded to include circle of persons 
threatened by domestic violence. The geographical scope should also be changed by adding a 
smaller unit to the current “one or more localities or from a definite part of the country”. The 
same way the acts of approaching, getting in touch with or contacting certain people should 
be added to the simple prohibition of staying. 
 
With all that, permitting the use of banishment in cases of complicity in suicide, abortion 
without the consent of the woman, battery, violation of personal freedom, trespassing, 
defamation, rape, assault against decency, seduction, living on earnings of prostitution, 
pandering, obscenity, subornation to giving false evidence, hindering of official proceedings, 
taking the law into one's own hands, causing public danger, robbery, robbery through 
inebriation or intimidation, blackmailing and deterioration should be considered. 
 

 
15 Paragraph 1 of Article 60 of the Criminal Code: “In the cases defined in the Act, a person sentenced to 
imprisonment may be banished from one or more localities or from a definite part of the country, if his stay at 
these places endangers the public interest.” 
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Possible amendments of the Hungarian Code of Criminal Procedure 
 
Sharing the opinion of Member of Parliament József Gyimesi expressed in his speech 
delivered on 27 April 2004, on the general debate of the parliamentary session it can be stated 
that the draft on restraining order does not make clear the branch of law (criminal, civil or 
family law) the restraining order belongs to. The temporary restraining order is issued on the 
strength of the State Administration Act however the proper restraining order is issued 
according to the provisions of the Code of Civil Procedure or the Code of Penal Procedure. 
This situation may cause confusion when supposing the draft would enter in vigour.  
 
With respect to that restraining measure is punishing a socially condemned conduct, a 
„guilty” act, there is no reason other authority than criminal authority or an authority dealing 
with minor offences should be put in charge to order restraining. As for the order, the 
termination or the prolongation of the restraining measure, the rules of pre-trial custody 
should be adapted with small alterations, as follow. 
 
Issuing a temporary restraining order is justified only if during criminal proceedings or 
proceedings of an authority dealing with minor offences, or in immediate need or when 
physical integration is injured. The authority taking measures (the Police or the authority 
dealing with minor offences) should issue a restraining order only upon notifying the 
prosecution service and the court, whenever found necessary in the course of its on-site 
measures and being asked by the injured party (i.e. a special procedure has to be filed). If the 
demand for a temporary restraining order emerges in the proceedings of other (e.g. child-
welfare) authority, it may notify the authority with competence to conduct the proceedings 
which then takes the appropriate measures. 
 
A temporary restraining order is usually issued during the on-site measures of the Police after 
sizing up the available facts. Though it occurs frequently that the policeman on the scene is 
not fully aware of the background of the situation and investigation made in the 
neighbourhood does not deliver additional information either, nor police records are making 
reference to previous cases of domestic violence. Moreover the policeman does not have the 
immediate possibility to inspect the records of the child-welfare authority or the authority 
dealing with minor offences either. A set of interoperable databases with secured access, 
containing the relevant information would therefore be indispensable for a quick and 
professional decision making. It would also facilitate the execution of on-site measures and 
the enforcement of the orders. Involving partner authorities in the on-site police measures as 
helpers and establishing an interdisciplinary team of doctors, psychologists, psychiatrists, 
policemen, public servants of child-welfare, etc. could as well guarantee higher efficiency. 
The task of the interdisciplinary team would be to give out-of-turn opinion of the decision 
about the restraining order, to propose further necessary measures for the future, to estimate 
the extent of threat the victims have to face, etc. 
 
Within 72 hours after issuing a temporary restraining order a hearing can be held to determine 
whether there is sufficient cause for a court to issue a "permanent" restraining order. The 
restraining order of the court may be proposed by the investigating authority through the 
competent public attorney. In case of having taken the temporary measure during the 
proceedings of an authority dealing with minor offences, the authority may propose the 
restraining order by the court directly to the administrative court. 
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Still, creating the sui generis criminal act of domestic violence (or violence within the family) 
would be the simplest and clearest solution. Creation of a separate criminal act can be 
justified “by the great value of the legally protected subject or by the expected frequency of 
the threat or offence.”16 After qualifying some (minor) offences within the family as crimes, 
only the provisions of the Code of Criminal Procedure would be to apply. That means Police 
would proceed applying the rules of pre-trial custody regardless of the rules of the Act on 
(minor) offences. Although, that only can not justify the creation of sui generis acts of crime. 
 
The court may issue a proper restraining order on its own initiative but after the application 
of the prosecution service (or the authority dealing with minor offences) or after the petition 
of the affected person. But contrary to the rules of ordering pre-trial custody the court has to 
decide on the matter if the affected person filed a petition even if it is not proposed in the 
reasoned decision of the prosecution service (or the authority dealing with minor offences). 
 
Within 72 hours after receiving the application or petition the judge of investigation in charge 
shall hold a hearing with prior notice to the victim, his legal representative, the presenter of 
the application, the accused, his lawyer and the prosecution service. The hearing can be held 
parallel to the hearing about ruling pre-trial custody. During the hearing the judge decides on 
the measures that would prevent contact between the accused and the victim (his children or 
other relatives) in order to avoid any influence on the statements on the part of the accused. 
 
When issuing a restraining order the court bears in mind the victim’s need for protection, the 
subsidiary nature of the order and the financial conditions, the family situation, the physical 
conditions and the labour situation of the accused – as well as the possibility to maintain that 
labour continuous – both during and after the measure. 
 
After the hearing the judge decides in an order about the protective measure, its scope, content 
and duration. As for the duration, the ones determined in Article 137 of the Code of Criminal 
Procedure regulating the prohibition of leaving one’s hometown (a lesser restriction of 
personal freedom)17 less strict than the durations of pre-trial custody would be of perfect use. 
That way the excessive overload of the decision makers can be avoided as well. The order 
must be delivered to the parties and to the competent administrative authorities. Considering 
that the circle of competent administrative authorities can be fairly extensive (e.g. social, 
health-care, legal, psychological, penitentiary authorities) it is necessary to establish an 
integrated system of administrative coordination in order to ensure fast communication. The 
protective order also implies the victim being informed continuously about the procedural 
status and especially the penitentiary status of the perpetrator, and about the scope and the 
duration of the precautionary measure. In addition to that the order should also be registered 
in the database(s) mentioned above.  
 
It is the duty of the proceeding authority to force the execution of the order. If the restrained 
person has an obligation of regular reporting it is to fulfil at the competent proceeding 
authority and it is the duty of that same authority to supervise the compliance with the rules. 
But the possibility of transferring the supervisory function to the competence of the Probation 
Officers’ and Legal Assistance Service of the Ministry of Justice might as well be considered. 
 

 
16 Losonczy, István: Hozzászólás néhány család elleni bűntetthez, de lege lata és de lege ferenda (I.) [Reflections 
on domestic violence, de lege lata and de lege ferenda, Part 1]. Jogtudományi közlöny, March 1952, p.97 
17 More in Herke, Csongor: A letartóztatás [Detention]. Dialóg Campus Kiadó, Budapest-Pécs, 2002, p.192-197 



 Page 15     

If the accused blamefully breaches the prohibitions he may be detained and the judge may 
rule within 72 hours on ordering pre-trial custody. When ordering a coercive measure, the 
judge should weigh the effects of the breach, its motifs, its gravity and its circumstances, 
however he must by all means rule on the responsibility for the breach. 
 
As it was mentioned above, the supplementary punishment of banishment ruled by the court 
would be the ultimate criminal outcome for the restraining order just like executable 
imprisonment for pre-trial custody. 
 
 
Summary 
 
The institution of the restraining order should work as a well functioning part of a 
comprehensive, well exercisable system of protective regulations embracing both civil and 
criminal precautionary measures as well as other social assistance and supporting measures 
provided by the legal system. Beyond these measures the system of protection should be 
equipped with special centres against domestic violence co-operating with the Police and civil 
associations. 
 
Besides accepting the theories arguing that fighting domestic violence should be done not by 
establishing legal institutions but by initiating social change, by education and by discarding 
definitively the old notions, through generations, this study upholds that until that follows, 
until it is all burnt in the human genes, until being able to utilise the results of behavioural 
researches in the long-term, it is essential to develop a well functioning legal protection. 
 


