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Planning and property are essential pillars of any city. No municipal or metropolitan can 

ignore this relation: for them, planning is more than a powerful instrument, but also an essential part 

of the city management. For example, the city of Jakarta is infamous for its complete lack of 

planning since the independence of Indonesia, and is now an absolute nightmare to govern, 

suffering from endemic urban sprawl and severe traffic congestion, which paralyses the city five 

hours a day. Planning is a technical and legal process as much as a political process: decisions have 

to be made on issues such a land use, zoning, infrastructures and street layout, in order to promote a 

certain idea of the city, which widely differs from city to city, despite some similarities being 

noticeable, especially in metropolis around the globe. Therefore, planning necessarily affects 

property rights, since the control of property use is part of urban governance. A first thing we have 

to determine is to what extend the planning authorities can influence property, and through which 

legal processes. Indeed, government is supposed to establish and enforce law, but at the same time, 

it has enough power to cause abuses. Thus, planning must include restrictions and legal rules, both 

at the national and the local level to limit the power of planning authorities to harm property right, 

and prevent extreme cases such as forced evictions. However, as much as private properties can be 

threatened by planning, this relation of power works the other way around. Property is only 

supposed to be the way a landowner own and develop his land, but as part of the land included in 

city planning, any modification necessarily involves the planning authority, as it can potentially 

disrupt the urban plan. Consequently, we also have to study how private property owner can protect 

their rights, and how this can influence the urban plan. 

The aim of this essay is to discuss the interactions between planning and property, and the 

legal framework which regulates them. First, we will consider the effects of planning on property, 

determine who has authority to enforce this plan, and the different ways to limit or break property 

rights. Second, we will study how property owners can protect their rights, and how property 

rights can disrupt planning. Finally, we will examine, through three case studies, how different 

countries and legal systems consider this issue.



Giving a proper and accurate definition of planning is something of a challenge, because 

planning regulations differ from country to country, and sometimes even at the local level 

regulations can diverge from one another. A few elements must be present however to consider 

urban policies as planning. To begin with, planning is regulated by a set of rules, the 

aforementioned planning regulations, which can vary from one plan to another. Planning that do 

not follow these rules can be declared unlawful, opening itself to be challenged in court. Usually, 

planning involves a comprehensive plan, which typically means that it covers a broad geographical 

area, sometimes as large as the metropolis itself, a broad range of topics, and is most likely 

envisioned on the long term. Transportation policies, land use, housing policies, infrastructures 

building policies, all of them are dictated by the same comprehensive plan. In France, for example, 

such a plan is called Plan Local d'Urbanisme, and is enforced by the commune, which bring us to 

our first interrogation: which entity is involved in planning? 

The first and most obvious answer is the mayor of a city. In most cases, a city is governed 

by a mayor, who wields the executive power, and a municipal council, which detains the legislative 

power. A mayor has the authority to set up the urban plan, which must then be approved by the city 

council in order to be implemented. This is the most simple case. Things get a bit more complicated 

when a city manager is involved. While the mayor and the city council are elected through the 

municipality electoral process, the city manager is not an elected position, but someone, usually 

with technical expertise, who is hired by the elected authorities in order to oversee part of the city 

management, which can include the urban plan. Despite still being bound by the same planning 

regulations as the mayor and the city council, a city manager has more discretionary power to 

conduct the implementation of the urban plan, which in practice means additional power to break 

the rights of property, if need be. Public-private partnerships, also known as PPPs, can also have a 

hand in the planning set up and enforcement. To sum it up, a Public-private partnership can take 

two forms: either an affermage, a contract allowing a private company to operate an infrastructure 

usually under public management, in which case the company operates as if it were a public body, 

only bringing its expertise, or a concession, which also includes the building of said infrastructure, 

and the company can operate it as it sees fit, in the limits granted by the concession agreement. This 

is mainly used as a way for local authorities to reduce their budget, since private management is 

considered more efficient. And it relates to urban planning because infrastructures are an important 

part of an urban plan. It can involve, for example, the building of a new road, or public housing, in 

which case a Public-private partnership makes sense. Finally, and especially in the case of 

metropolis, planning maybe be decided by a regional authority, or a special administrative 

authority. For example, several Chinese cities are special urban regions, which is akin to the 

province, or regional level. This multitude of planning sources is a first step toward the breaking of 

property law, as it makes more difficult to challenge a plan, and to hold an entity accountable if 

multiple entities are involved.  
There are several ways a plan can affect property rights. Land use is the most widespread. 

It is a relatively straightforward legal term, as it is the regulation by the plan of how a land is used. 

Most land use regulations pertain to the protection of natural resources. It can be as simple as the 

interdiction to build harmful facilities on sensitive lands, such as wetlands. It can also involve the 

interdiction to build anything, which more or less deprives the land of its value. Land use is not 

necessarily that forceful, as it can also mean mixed-use of the land, which is divided between 

residential, industrial, commercial, cultural, institutional and open areas, as a promotion of a 

sustainable city. From a planning perspective, land use planning is a tool which enables to prevent 

land- use conflict and foresee the possibilities of land development over the area covered by the 

plan. 

Land-use often involves zoning, which means the metropolitan or municipal area is 

divided into zones, and each zone only permit some types of land-use. An example would be the 

localization of Medical Marijuana Dispensaries in the United States, which is often forbidden in 

residential areas. Once again, while it does not deprive the property owner of its property rights, it 

limits them to what the planning authorities deem acceptable, relative to the area.



Planning does not always involve only a limitation on the use of the land, it can also affect 

other types of property as well. A local authority can forcefully enforce certain norms relative to a 

house, forcing the owner to make the necessary adaptations to its property. More precisely, for 

example, it can mean connecting the house to the city sewer system, or applying certain isolation 

standards. Recently, in France, smoke detectors have been made mandatory for every house. It 

may also be part of the risk management strategy of the planning authority. For instance, in the 

United Kingdom, property owners are not only responsible for the protection of their own property 

in case of flooding, but can be held accountable if they failed to take proper measures and the flood 

damaged others' properties. Once again, it means a breach of property rights, as the owner cannot 

do with his property as he wishes if it is in contradiction with the law. 

Planning and local regulations may force the owner of a property to grant certain rights. It is 

related to the issue of easements. An easement is the right to enter or use a property without 

possessing it, and is of particular importance in the context of a city's street layout. If a property 

owner owns land which would block the passage of a street, the city can enforce an easement of 

way, in order to avoid hindrance on the traffic. It is also the case for waterways. 

Lastly, property rights can be revoked and it may result in a flat-out eviction or forced 

acquisition of the land, depriving the owner of its value, and forcing him to move. An eviction is 

the power of government to acquire private rights in land without the willing consent of its owner 

or occupant in order to benefit society. As an example, it is called a compulsory purchase in the 

United Kingdom, which means enabling the forced acquisition of land without the owner's consent, 

if the goal was to reach public betterment. There must be a demonstration of “compelling public 

interest”. This is most likely when the comprehensive plan involves land redevelopment. 
 

Gerald Frug, in A rule of Law for cities (2007), explain the necessity of deep reforms to 

prevent the various abuses of the contingencies described above. According to him, planning and 

development take the form of “three legally-constituted negotiations: between developer and local 

authorities, between them and the surrounding neighbourhood, and between all the involved parties 

and the State”. What interests us now is the second step, or how property owners and private 

individuals can defend their property rights, and in doing so, how they may influence planning. But 

first, we have to consider what property rights mean. The definition of property rights is the right 

of the owner to use his property as he wishes within the limits of the law. In countries where the 

rule of laws apply, the government, via law and the judicial system, protects these property rights. 

There are several types of property, but what interests us particularly are real property, which 

regroups both land and real estate under one category, and is the type most affected by planning. 

There are several ways to protect one's property right. First of all, the method of land 

acquisition by the planning authority as part of redevelopment policy matters, and can make a 

significant difference as to the extend of property right violation. Public easement, as explain 

above, means that only the use of totality or part of the land is public: the ownership remains 

private. Eviction, on the other hand, deprives completely the former owner of ownership. A third 

solution is the use of the market, and the purchase, by the planning authority, of the land necessary 

to implement its policies. 

Then, planning itself can actually be challenged in court, under some circumstances, such as 

the planning being declared unlawful because of a violation of planning regulations. Unreasonable 

planning is also susceptible to judicial challenge, but the reasonable nature of an urban plan is left 

for the court to decide. In certain countries, interested parties can make appeal of a planning 

decision. For example, under British law, a private individual can send an appeal notice to the 

Minister of Planning and the Environment, under a delay of 14 days, as long as they live within 50 

meters of the concerned site. In this case, planning will be discussed in court to judge its usefulness 

and lawfulness. 

In other legal systems, it is possible to contest a plan through a lawsuit, such as in the case 

of the Tahoe-Sierra Preservation Agency VS the Tahoe Regional Planning Agency, where a group 

of owners whose property were situated on the shores of lake Tahoe, in California, attacked the



Regional Planning Agency for alleged taking of property rights in violation of the 5
th

 Amendment 
because of the prohibition of building on certain ecologically sensitive parcels, a case of land-use 
as described above.  

Moreover, for the plan to be valid, or evictions/compulsory purchases, and even easements and 

other limitations of property rights to be validated, it must be proven that such measures are both 

lawful and in the interest of the community. For example, one of the provision for the British 

Compulsory purchase is the proof of compelling public interest. If the planning authority cannot prove 

that it is in the best interest of the community to enforce a violation of property rights, this violation 

cannot happen. It is the very principle of the rule of law that the state is bound by such laws, except for 

the greater good. This frames differently the relation of power between the planner and the property 

owner, making it a conflict between individual interests and the general interest.  
While these measures can protect property rights from planning, the very enforcement and 

protection of property rights can also prove a threat for planning, and prompt transformations in the 

urban plan. 

Private property, if left unchecked, can create urban sprawl. Basically, the right to develop 

one's property can lead to the development of areas which do not normally fall under the urban 

plan, and consequently forces an extension of the city's infrastructures in order to provide these new 

buildings with the basic services ensured by the local authority. Without planning, urban sprawl can 

create very delicate and complex situations, such as the case of Jakarta, which surface area 

increased to multiple times its original size in the past decade, without appropriate planning, 

creating both an issue of connectivity and service supply for the metropolitan authorities. Urban 

sprawl can also threaten the financial balance of the city, because of the cost of equipping this new 

built extensions, but also because of variations in budget allocations. For example, in Romania, part 

of the allocations from the State to local authorities, in an attempt to promote decentralization and 

development of rural areas, part of the subsidies allocated by the state to local authorities depend on 

the share of build area under the local authority responsibility, giving the authorities the alternative 

between losing part of their budget and losing control over urban development. 

An other element which can disrupt local planning are the protection of certain types of 

property, such as historically or culturally important buildings and properties. Under British law, 

listed buildings, which are part of a national list of cultural patrimony, cannot be demolished, 

altered or extended without consulting the local planning authority. However, while it seems this 

imposes the burden on the individual, the national dimension of this list prompts the local 

authorities to consult the state on such matters, and can lead to a conflict between national law and 

local planning, an other potential disruption of the plan. 
 

Now that we have an overview of both the influence of planning over property rights and the 

effects the protection of property rights can have on planning, there is one remaining point of 

importance, which is their variations over different legal systems and philosophies. In order to gain a 

better understanding about how the protection of property rights might differ, we will have a closer look 

at three legal systems. The first, based on common law, is the United States. The second, by contrast, is 

the German system, which is shared with other continental Europe countries. The third, an extreme case 

which serves as an illustration of the potential abuses, is the Chinese system.  
The US law is generally scene as very protective of individual rights, especially property rights. 

It is, at least partially, true. The protection of property rights is embedded in the 5
th

 and 14
th

 

Amendments of the US Constitution. The 5
th

 Amendment, which possess a takings clause, determines 

that in the occurrence of a property being taken from its lawful owner for “public use”, the owner is 

entitled to a “just compensation”. It was the clause invoked by the Tahoe-Sierra Preservation Agency, 

in the lawsuit evoked earlier. The 14
th

 Amendment extend the necessity of “just compensation” to 

regulatory takings, which are cases when the land or property is not taken from its owner, but he still 

cannot enjoy them because of regulation. Despite this strong affirmation of property rights, the US 

suffers from a paradoxical problem. Property law is under the jurisdiction of the states, which are also 

responsible for planning, and a property owner is free to develop his



property however he wishes as long as he is not specifically prohibited to do so, which leads the 

states, when they regulate land development, to over-regulate them. To sum it up, the state would 

rather regulate too much, because otherwise, the owners could develop their properties in harmful 

ways. To make things worse, courts usually rules in favour of the state, as in the case of Tahoe-

Sierra Preservation Agency VS the Tahoe Regional Planning Agency. The interest of the 

individual is considered above the interest of the community in most cases, but in those specific 

cases, violations of property rights can be quite extended. 

On the other hand, in Germany, even though private property is not as highly held, because 

of the stronger focus on common interest rather than private interest, protections are quite strong. 

The Grungesetz (Basic Law, the equivalent of the Constitution) sets that the use of a property must 

not go against the common interest. Planning is also much more controlled, because it follows a 

dual top-down and bottom-up dynamic, emanating from the states or the federal state, but can also 

be generated at the local level, and often is the result of a synthesis of both. To summarize, 

property rights are less extended in Germany, but also less likely to be violated as part of planning, 

which takes them much more into account. Furthermore, while the US courts determine who is 

right in a conflict, German's courts are more focused on conciliation procedures. 

In China, the situation is much simpler: there is no private land. Any parcel is only leased 

by the central government, sometimes through its provincial subdivision, to its user, usually for a 

40 to 70 years period. As part of urban planning, Chinese municipal or provincial authorities can 

re-purpose the land via its land-use planning, and usually forcefully expropriate the users, who are 

not the owners to begin with, before leasing the land to a private developer. Expropriated users are 

supposed to receive a compensation, but because of corruption, and the lack of legal options, it is 

rarely the case. Moreover, re- zoning the land usually means that its value wildly increases, and the 

compensation if based on the value of the land before re- zoning, so it is not related to the actual 

value it will have for the developer. This illustrates what kind of abuses is possible when there is no 

counterbalance to the power of the planning authority. Shanghai, during its redevelopment, was the 

theatre of many such evictions. 
 

 

As a conclusion, we are faced with a dilemma. Protecting property right is fundamental to 

maintain the rule of law, but on the other hand, this can impede planning, which is as important in 

the governance of a city. This reflexion led us to the conclusion that the main issue is not which 

one is more important, and how to balance them, in order to keep the city as a governable entity 

without violating fundamental rights? Coming back to Gerdal Frug, an other issue present itself: 

the issue of informality, which lies on the border of property rights, and is thus incredibly 

vulnerable to harmful planning. Can we balance property rights and planning, while protecting 

informal settlement? It is not for us to discuss it, but the issue deserves attention.
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