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Abstract 
Nigeria’s telecommunications sector has emerged as a vital, regulated, investor-
friendly sector, accounting for 10.11% of Nigeria’s GDP in 2019. Despite the 
growing importance of the telecommunications sector, there has been little 
attempt to evaluate the regulatory framework, perhaps, due to the absence of a 
governmental statement on regulatory quality which could provide a foundation 
for measuring and improving regulation. This thesis offers an original contribution 
to knowledge by analysing to what extent good regulation exists under the current 
regulatory framework. It subjects the regulatory framework to scrutiny, employing 
Baldwin, Cave and Lodge’s criteria for good regulation in examining the existing 
legislative provisions and their practical implications. This thesis also analyses 
case law, which has received little analysis to date. Given the shortcomings 
identified in the areas of legislative mandate, accountability and due process, this 
thesis concludes that the regulatory framework requires extensive reform before 
it can be considered good regulation.  
 
Due to the dynamic nature of telecommunications, assessing the regulatory 
framework against a static picture is insufficient; it is essential to consider how 
future developments will affect good regulation. The boundaries of the 
telecommunications industry have begun shifting due to convergence which is 
the ability of one or several networks to carry different services and the bringing 
together of previously separate and distinct industries in the communications 
area. Convergence poses a challenge as the traditional regulatory frameworks 
were intended for an age when there was a clear distinction between various 
services. Convergence, therefore, dictates altering the current regulatory 
structure and introducing a converged regulator. This thesis argues that a 
converged regulator may impact on achieving good regulation by altering the 
appropriate legislative mandate, mounting accountability concerns, increasing 
the risk of regulatory capture, varying expertise requirements and encouraging 
productive efficiency. It also presents an opportunity to resolve pre-existing 
regulatory shortcomings. 
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CHAPTER 1- Introduction 
 

‘In the field of observation, fortune favours only the prepared mind’.1 
 

1.1 Background to the Study 
 
On the 15th February 1997, the World Trade Organisation’s (WTO) ‘Basic 

Agreement on Telecommunications’ was entered into by sixty-eight countries 

with the objective of opening national telecommunications services markets to 

foreign competitors, as well as setting rules to ensure fair competition.2 This 

marked a significant moment in the development of telecommunications, as it 

represented an international recognition of the increasing importance of 

telecommunications as a strategic economic sector, in term of it being a tradeable 

service in its own right and also a medium by which goods and services are traded 

and the age of e-commerce, delivered.3 The Agreement also signified a shift in 

approach to regulation of telecommunications as it showed the international 

communities’ commitment to the structural evolution of the sector from a primarily 

monopolistic environment to a competitive marketplace.4 

 

Before the regulatory reforms undertaken in many countries during the last three 

decades, telecommunications services were mainly provided under monopolistic 

conditions, either by state entities or, to a lesser extent, by private companies. 

Beginning in the 1990s, many countries introduced the first wave of reform by 

privatising their national operators.5 In the second wave of liberalisation, which in 

some cases co-occurred with the privatisation or followed soon thereafter, 

governments began allowing the introduction of new services (e.g., mobile 

 
1 Louis Pasteur quoted by Lewis Wopert in Lewis Wolpert, ‘The Unnatural Nature of Science’ (Faber 
1992) 81.  
2 World Trade Organisation, ‘Ruggiero congratulates governments on landmark telecommunications 
agreement’ (17 February 1997) <https://www.wto.org/english/news_e/pres97_e/pr67_e.htm> accessed 1 
June 2019 
3 Ian Walden (ed), Telecommunications Law and Regulation (4th Edn, OUP 2012) 4 
4 ibid 
5 Infodev, ICT Regulation Toolkit (ITU 2012) s 6.2 < http://www.ictregulationtoolkit.org/toolkit/6.2> 
accessed 23 December 2019 
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services and value-added services) into the market.6 The third wave of 

liberalization occurred once the incumbent operator's exclusivity period was over 

and full competition could be introduced.7 The Nigerian telecommunications 

industry has also gone through these phases of privatisation and liberalisation.  

 

The growth of the Nigerian telecommunications industry began with the 

enactment of the Nigerian Communications Commission Decree 19928 which 

established the Nigerian Communications Commission (NCC) to operate as an 

independent regulator in the telecommunications sector in a bid to encourage 

private sector participation and to attract private investment to expand the 

network more rapidly. It was given the mandate to create a regulatory 

environment for the supply of telecommunications services and facilities, facilitate 

the entry of private sector investors into the market and to foster fair competition.9  

However, over time it became clear that NCC required a wider range of powers 

to achieve this goal, and this led to the passing of the Nigerian Communications 

Act 2003 to revolutionise the regulatory framework.  

 

The Nigerian Communications Act 2003 granted the NCC a much wider mandate 

and range of powers than under the 1992 Act such as the authority to administer 

and enforce competition law and regulations,10 as well as operational and 

financial independence for the first time.11 Since the passing of the Nigerian 

Communications Act 2003, the telecommunications industry has since grown 

from contributing less than 2% of the annual GDP to become one of the most 

important industries, accounting for 10.11% of Nigeria’s GDP in 2019.12 Given 

the evident importance of the telecommunications industry and its regulation, this 

thesis seeks to examine the regulatory framework for telecommunications in 

Nigeria in the light of two key issues: ‘good regulation’ and ‘convergence’.  

 
6 ibid 
7 ibid 
8 This was subsequently translated into legislation and became known as the Nigerian Communications 
Commission Act 1992 after the introduction of a civilian government in 1999. 
9 See Nigerian Communications Commission Act 1992, s 4 
10 Nigerian Communications Act 2003, s 90 
11 ibid s 1 
12 Nigerian Communications Commission, ‘Percentage Contribution of the Telecommunications Industry 
to National GDP from 2012 to 2019’ <https://www.ncc.gov.ng/stakeholder/statistics-reports/industry-
overview#view-graphs-tables> accessed 09 May 2019 
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An assessment of the regulatory framework for telecommunications in Nigeria to 

see if it is good, bad or in need of reform is a significant issue because, regulation 

through independent agencies such as the NCC does not fit into the usual, 

democratic, understandings of how government is organised. Such regulatory 

agencies, unlike government departments, do not have an elected head yet they 

engage in policy development and rulemaking with the implication that they are 

not simply executing policies, but also creating policies. They are also, often, 

engaged in enforcement and, sometimes, in adjudication.  This begs the question 

of how such a regulatory model fits into a system which prioritises representative 

democracy and separation of powers. Nevertheless, the consensus seems to be 

that independent agencies are necessary.13   

 

Ensuring that regulation is good is paramount, in order to justify the existence of 

such a regulatory regime, particularly as the regulatory process itself involves the 

transplantation of ideas developed in a developed democracy like the UK and 

U.S into an entirely different context, i.e. Nigeria, which only recently became a 

democracy in 1999 and has a serious corruption problem.14 The assessment of 

good regulation in this thesis, therefore, offers an appraisal of the acceptability of 

the regulatory framework for telecommunications in Nigeria.15 Also, the 

application of the principles of good regulation to the Nigerian 

telecommunications framework importantly helps to identify the flaws of the 

existing framework and the areas in need of reform. 

 

 
13 See Isabell Koske and others, ‘Regulatory management practices in OECD countries Regulatory 
management practices in OECD countries’ OECD Economics Department Working Papers No. 1296, 13 
< https://www.oecd-
ilibrary.org/sites/9789264311732en/index.html?itemId=/content/publication/9789264311732-
en&mimeType=text/html> accessed 29 November 2019; Council Directive 2009/140/EC of amending 
Directives 2002/21/EC on a common regulatory framework for electronic communications networks and 
services, 2002/19/EC on access to, and interconnection of, electronic communications networks and 
associated facilities, and 2002/20/EC on the authorisation of electronic communications networks and 
services [2009] OJ L 337/37, para 13 
14 Nigeria is currently ranked as 146 out of 179 countries on the Corruption Perceptions index. It also 
scored 26 on a scale that indicates the perceived level of public sector corruption on a scale of 0-100. See 
Transparency International, ‘Corruption Perceptions index’ (2019) 
<https://www.transparency.org/en/countries/nigeria#> accessed 20 May 2020 
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Importantly, however, it is not enough to give a static picture of whether the 

current framework of telecommunications regulation in Nigeria is good because 

it is likely to be superseded due to convergence. Therefore, there needs to be a 

consideration of what the impact of convergence would be. The 

telecommunications industry is undergoing phenomenal changes brought on by 

technological development as the boundaries of the sector have begun changing. 

In the past, telecommunications regulation assumed that the networks did one 

thing which is to carry voice messages and no other network could do this. There 

was a clear distinction between telecommunications and broadcasting services, 

both were provided using different networks and have been regulated by the NCC 

and the National Broadcasting Commission respectively. Two-way voice 

communications existed only with telephones while broadcasting was limited to 

one-way communication (voice and image). However, digital technology has 

changed that.  

 

Now all forms of content, be it video, voice, and so on, can be made available 

through the same network infrastructure with the introduction of IP based 

networks. In the words of Blackman, ‘a pipe is pipe is a pipe’.16 This ability of one 

or different networks to carry varying services is known as convergence.17 

Convergence has also been used to describe the bringing together of industries 

in the communications sector, which were previously viewed as separate and 

distinct in both the commercial and technological sense.18 Examples of 

convergence which can easily be observed around us include the ability to watch 

television programmes over the internet using services such as Netflix or Amazon 

Prime, the ability to make phone calls over the internet, for example, WhatsApp 

calls and Voice over Internet Protocol (VoIP) Services; as well as the introduction 

of triple play services where internet, telephone and cable television services are 

provided by a sole provider using one broadband connection.  

 

 
16 Colin Blackman, ‘Convergence between telecommunications and other media; How should regulation 
adapt’ (1998) 22 (3) Telecommunications Policy 162 
17 Nigerian Communications Commission, ‘Future of telecommunications services and the disruptive 
influence of convergence’ (Abuja, 20 June 2013) 1. 
18 ibid 
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As a result of this technological development, starting from the 1990s most 

developed countries began adapting their regulatory framework to deal with this 

issue. However, this is not the case in Nigeria, as the Nigerian 

telecommunications sector is playing catch up and still following the steps of 

some of the world-leading telecommunications market in terms of technological 

development.  The NCC itself noted that the main regulatory challenge raised by 

convergence is that the traditional regulatory frameworks were designed for an 

age when there was a clear distinction between the various services.19 

Convergence has also led to regulatory issues in the area of access and 

interconnection, content regulation, universal service and quality of service. For 

example, the telecommunications sector has traditionally been free from content 

regulation due to privacy concerns. However, the growth of the Internet and the 

widespread availability of ‘undesirable’ or ‘harmful’ material which are 

consequences of convergence have led to desperate calls for regulation of the 

internet.20 The common response to convergence has been the introduction of a 

converged regulator,21 but this is yet to take place in Nigeria with the implication 

that the regulatory consequences of convergence remain significant and 

unresolved within the Nigerian context.  

 

To this end, this thesis also seeks to examine the range of regulatory issues that 

arise as a result of convergence and the need for a converged regulator. Since 

the current National ICT policy 2012 provides for the introduction of a converged 

regulator, this offers a context for examining the potential converged regulator. 

The thematic argument is developed even further by exploring the potential 

impact of the possible introduction of a converged regulator on achieving good 

regulation.   

 

 
19 ibid 
20 Michael Starks, ‘Digital Convergence and Content Regulation’ (2014) 3 Journal of European 
Television History and Culture 125; Katalin Parti and Luisa Marin, ‘Ensuring Freedoms and Protecting 
Rights in the Governance of the Internet: A Comparative Analysis on Blocking Measures and Internet 
Providers’ Removal of Illegal Internet Content’ (2013) Journal of Contemporary European Research 138; 
Nikita Malik, ‘The Internet: To Regulate or Not To Regulate?’ (Forbes, 7 September 2018) 
<https://www.forbes.com/sites/nikitamalik/2018/09/07/the-internet-to-regulate-or-not-to-
regulate/#7238b0411d16> accessed 28 April 2019 
21 Countries that have converged regulators include the UK, the US, Australia, Finland, Italy, Malaysia, 
South Africa, India and Singapore and much of Europe 
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1.2 Research Questions and Original Contribution to Knowledge 
 

This thesis seeks to make an original contribution to knowledge by attempting to 

answer the following research questions: 

• To what extent does good regulation exist under the current regulatory 

framework for telecommunications in Nigeria?   

• To what extent could the potential introduction of a converged regulator 

impact on achieving good regulation? 

 

In answering the first research question, this thesis explores which perspective(s) 

of good regulation would be ideal for the examination of the Nigerian regulatory 

framework for telecommunications. The examination entails a review of the 

existing literature surrounding the justification of regulatory arrangements and 

regulatory activities. It involves setting down the theoretical framework of this 

work as this becomes the lens through which further analysis of the regulatory 

regime takes place.  

 

There have been different approaches to determining the yardstick of what good 

regulation is and how it manifests itself. Although there is substantial literature, 

this thesis will focus on three important academic contributions which have been 

developed from varying perspectives on regulation to allow for a concise view on 

regulation. Ayres and Braithwaite consider good regulation to be in the context of 

how responsive the regulator is, they call their concept ‘responsive regulation’.22 

They propose that regulation should be responsive to industry structures, in that 

different structures will be conducive to different degrees and forms of 

regulation.23  However, the weakness of this notion lies in the fact that it does not 

provide a clearly defined set of programs or a set of prescriptions concerning how 

best to regulate.24   Rather, it is best considered as a regulatory approach or 

strategy which varies depending on context and regulatory culture. 

 

 
22 Ian Ayres and John Braithwaite, Responsive Regulation – Transcending the Deregulation Debate (OUP 
1992) 
23 ibid 
24 ibid 
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Levy and Spiller’s approach is that the yardstick of good regulation rests on the 

credibility and effectiveness of the regulatory frameworks which exist in the 

country, and to determine this, there must be three mechanisms in place.25 These 

are: substantive restraints on discretionary actions by the regulator, formal or 

informal restraints on changing the regulatory systems and institutions to enforce 

such restraints.26 Their work focuses on how the political and social institutions 

influence the credibility and effectiveness of regulation as opposed to the role of 

the regulator, and they conclude that a flawed and inflexible regulatory regime 

might still encourage investment.27 

 

Baldwin, Cave and Lodge approach this concept in a similar way to Levy and 

Spiller, by focusing on the existence of certain values to determine whether there 

is good regulation, however in their own theory, they state that there are five key 

criteria which determine whether or not good regulation exists.28 These are 

Legislative Mandate, Accountability, Due Process, Expertise and Efficiency.29  

These criteria were set out initially as the five rationales for legitimacy claims for 

not only regulatory action but rather for bureaucratic processes in general as a 

product of justificatory discourse on the legitimacy claims of bureaucratic 

process.30 They offer an approach that can be seen as ‘meta’ and independent 

of any particular strategy, and an analysis of justificatory arguments reveals 

consistent resort to these rationales.31    

 

Apart from the academic literature on good regulation, another approach to 

determining the yardstick of good regulation is to identify the intention and 

normative goals set out by the country and governments themselves, and use 

their policy ambitions as the yardstick to determine whether or not the goals are 

being met. Various governments have introduced their position on the subject of 

 
25 Brian Levy and Pablo Spiller (eds), Regulations, Institutions and Commitment: Comparative Studies of 
Telecommunications (Cambridge University Press 1996) 
26 ibid 1 
27 ibid 2 
28 Robert Baldwin, Martin Cave and Martin Lodge, Understanding Regulation: Theory, Strategy and 
Practice (2nd Edition, OUP 2012) 25. 
29 ibid 
30 Robert Baldwin, Rules and Government (1st edn, OUP 1995) 42 
31  Bronwen Morgan and Karen Yeung, An introduction to Law and Regulation (Cambridge 2007) 241; 
See also Giandomenic Majone, Regulatory Legitimacy (Routledge London 1996) 285; 
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good regulation.32 However, the Nigerian Government is yet to provide its 

statement or the applicable criteria for good regulation which means that this 

thesis must draw from the other varying governmental views on good regulation, 

all of which have their roots in the different culture and environments in which 

they are developed. 

 

These various approaches (academic literature and official statements) are 

explored in more depth in Chapter Two, after which Baldwin, Cave and Lodge’s 

criteria for good regulation is adopted with some modifications and conceptual 

development as the appropriate yardstick for good regulation in this thesis as 

these criteria are part of both a theoretical and official consensus on justificatory 

arguments while also demonstrating real-world applicability. Importantly, good 

regulation in this thesis is a matter of measuring the regulatory framework against 

certain criteria as opposed to if actors perceive the arrangements as legitimate 

or attempting to gauge the regulatory framework within the Nigerian constitutional 

tradition. Once the theoretical framework has been set, this thesis then 

commences the examination of the Nigerian regulatory regime for 

telecommunications with the aim of reaching a conclusion as to whether good 

regulation exists. In doing so, this thesis will point out the various shortcomings 

of the regulatory system (which relate mainly to the areas of legislative mandate, 

accountability and due process), after which the various means of remedying 

these deficiencies are explored.  

 

The second research question is answered by exploring the various regulatory 

challenges caused by convergence and the need for reform after which the recent 

developments relating to the possible introduction of a converged regulator are 

 
32 For governmental statements on the criteria for good regulation see Department of the Taoiseach, 
Regulating Better (Dublin, 2004), www.betterregulation.ie (looking to necessity, effectiveness, 
proportionality. transparency, accountability, and consistency). See also the Australian government, 
Department of Industry, Tourism and Resources: Regulatory Performance Indicators (Canberra, 1999); 
S. Argy and M. Johnson. ‘Mechanisms for Improving the Quality of Regulations: Australian Productivity 
Commission’ (Staff Working Paper, July 2003). For Canada, see Treasury Board of Canada Secretariat, 
Federal Regulatory Process Management Standards (Ottawa, 1996). The World Bank view is set down in 
World Bank, Doing Business in 2004: Understanding Regulation (Washington, DC, and Oxford, 2004). 
See also OECD, ‘Guiding Principles for Regulatory Quality and Performance’ (Paris, 2005). For other 
definitions of good or better regulation see Mandelkern Group on Better Regulation, Final Report 
(Brussels, 13 Nov. 2002) (‘Mandelkern Report’). 
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examined. This research question is concluded with a discussion of the potential 

impact of the introduction of a converged regulator on achieving good regulation. 

This research question differs from the first in that, it is partly a distinctive 

conceptual question and one which the writer is yet to discover an attempt to 

answer within the existing academic literature. Arguably, it is a challenging 

question to address given the differing nature of good regulation and 

convergence.  

 

Nigeria makes an interesting case study because there has been little attempt to 

apply the idea of good regulation within a developing country context and in 

relation to an industry that is undergoing rapid changes (convergence). There is 

also no academic work to the knowledge of the writer, which considers the 

possible relationship between regulatory convergence and achieving good 

regulation, perhaps, because regulatory convergence has already taken place in 

the more developed economies which consider good regulation to be paramount 

e.g. the UK. Thus, applying the principles of good regulation in the Nigerian 

telecommunications context offers an opportunity to test their universality and to 

stretch their applicability beyond the context within which they were conceived by 

integrating the concern of convergence. This is the main heuristic value in 

bringing together the notion of good regulation and convergence in this thesis. 
 
 

1.3 Research Methodology and Case Selection 
 

This thesis involves the critical evaluation of doctrine, institutional design and 

practice33 as it uses the existing body of material on good regulation to make 

sense of the Nigerian case study in an attempt to contribute to the discourse in 

this area. Importantly, the application of this existing theoretical framework to a 

different context also offers an opportunity to examine their reach and 

universality. This thesis explores, in detail, the legal framework for 

telecommunications in Nigeria, and also what happens in practice. This is 

intended to provide a good blend of theoretical and practical evaluation which will 

be instrumental in answering the research questions. 

 
33 Roger Brownsword, ‘An Introduction to Legal Research’ (2006) 13 
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Good regulation is a principle that was developed in a very different context from 

which it is to be applied in this thesis and by so doing this thesis puts forward 

several recommendations based on how these issues have been tackled in the 

UK, with a view of adopting some in Nigeria thereby making recommendations 

which involve legal transplants. A legal transplant entails the movement of a rule 

or a system of law from one country to another.34 It is a product of globalisation, 

in the sense that legal knowledge transcends borders and enables lawmakers, 

regulators, judges and lawyers to discover and import legal solutions for local 

problems in the global market of legal ideas.35 The core purpose of legal 

transplants is to enable countries to compare their laws with those in other 

countries. In so doing, the country seeking to transplant laws may find room and 

means for improvements in certain areas of its laws. 

 

Legal transplants are not uncommon.36 They were used to shape several 

European countries in the late 18th and 19th century.37 It is diffusionism based; 

in other words, it is a means to spread the legal provisions and is the most 

common source of legal developments. The history of several legal systems is 

largely filled with legal materials from other legal systems and of assimilation of 

materials from outside of the law.38 These legal transplants typically range from 

the blanket adoption of an entire system of laws to the replication of a single 

rule.39  

 

Nigeria is a developing economy with a telecommunications and broadcasting 

industry currently undergoing convergence. There is, therefore, value in drawing 

on lessons that can be learnt from comparator jurisdictions such as the UK which 

have gone through the convergence phase.  Also, good regulation as 

conceptualised in this thesis, is a principle that was developed in a different 

 
34 ibid 
35 Mellisa A. Waters, ‘The future of transnational judicial dialogue’ (2010) 104 American Society of 
International Legal Procedures 465 
36 Helen Xanthaki, ‘Legal transplants in legislation: defusing the trap’ (2008) 57 International 
Comparative Law Quarterly 659  
37 ibid 
38 Jonathan Wiener, Something Borrowed for Something Blue: Legal Transplants and the Evolution of 
Global Environmental Law (2001) 27 Ecology Law Quarterly 1295 
39 Robert H. Lowie, Primitive society, (New York 1920) 441 
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context particularly the United Kingdom. Not only was the UK the main context 

for the development of Baldwin’s work,40 the provisions of the UK’s Legislative 

and Regulatory Reform Act 2006 are also considered as a governmental 

perspective on good regulation in this work.41 Thus, this thesis in many ways uses 

the United Kingdom as a benchmark for good regulation and how to deal with 

convergence.  

 

While some might argue that legal principles developed in the context of the 

United Kingdom might have severely limited applicability in Nigeria, this is not 

entirely true. The colonial ties between Nigeria and the United Kingdom means 

that a substantial amount of the Nigerian legislation and legal framework is based 

on the English system, meaning that the current legal framework is already a 

result of a historical legal transplant. Thus, history suggests that legal 

transplantation is quite possible between both jurisdictions. In any case, this 

thesis contains an argument about transplanting principles, not about particular 

laws and there is arguably some evidence that these principles are accepted in 

the Nigerian context, at least in theory, for example, due process42 and 

accountability.  Also, as previously mentioned, the OECD observed that some of 

these principles were not only impressive but transplantable.43 Indeed, the idea 

of regulatory agencies seems to be a transplant, so bringing principles in to help 

with a previous transplant does not seem absurd. 

 

Consequently, this thesis submits that the various recommendations and 

suggestions that are reached in this work will function well in the Nigerian 

Communications industry as evidence indicates that transplantation of legal 

codes into Nigeria began as far back as the nineteenth century.44 That being said, 

the high level of corruption, the ineffectiveness of the judiciary and the lack of a 

proper enforcement regime45 are key hurdles that will be faced in Nigeria. 

 

 
40 Robert Baldwin, Rules and Government (1st edn, OUP 1995) 42 
41 Legislative and Regulatory Reform Act 2006, s 21. 
42 Constitution of the Federal Republic of Nigeria1999, s 36; Eze v Spring Bank Plc (2011) 18 NWLR (Pt. 
1278) 113 
43 OECD, ‘Better Regulation in Europe: United Kingdom’ (2010) 39 
44 T. O. Elias, The Nigerian legal system, (Oxford University Press 1963) 3, 39, 58, 113 
45 ibid 113 



 

 12 

While elucidating on the methodology employed in this thesis, it is also necessary 

to provide a clear exposition of the case selection in this thesis as well and the 

reasoning behind it. This will also include an account of how empirical evidence 

was investigated in this thesis to ensure transparency in the way in which the 

findings have been generated as well as any potential biases that might have 

resulted from the chosen research strategy. 

 

This thesis makes use of empirical data in a qualitative manner, particularly when 

conducting the evaluation as to what extent good regulation exists within the 

regulatory framework for telecommunications in Nigeria. This discussion 

involves, amongst other things, a discussion of the evolution of the sector with 

statutory provisions, key events as well as case law.  

 

The case law utilised in this thesis was initially researched primarily using law 

reports. However, this provided very limited information as in the course of 

research; it became apparent that several cases involving the NCC and the 

communications industry remain unreported to date. Consequently, a search had 

to be conducted in person at the various Courts. This physical search was done 

primarily at the Federal High Court which is the Court with the exclusive 

jurisdiction to hear any action or proceeding for a declaration or injunction 

affecting the validity of any executive or administrative action or decision by the 

Federal Government or any of its agencies.46  Where any relevant cases were 

identified, Certified True Copies of the Court processes were applied for and 

obtained. This was done to ensure that certain relevant cases were not omitted.  

 

Furthermore, in a bid to also ensure that the research of case law was all-

encompassing, informal discussions were also held with other learned colleagues 

in the communications industry including legal staff at the NCC, legal staff of the 

communications operators as well as litigation lawyers who have been involved 

in telecommunications cases. This was done for the sole purposes of verifying 

the all-inclusiveness of the information obtained. While some might argue that 

such discussions might increase the risk of bias, this thesis begs to differ as such 

 
46 Constitution of the Federal Republic of Nigeria1999, s 251 
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personal interactions in this instance were not used as the basis for research of 

the case law. Rather, such discussions were used as an extra safeguard to 

ensure that no critical information was omitted in this thesis, given the unreported 

nature of several cases. Furthermore, discussions were held with a dispersed 

group of stakeholders in the industry in order to allow for varying perspectives 

and possible information asymmetry. This approach was employed with the 

intention of ensuring that no cases since the passing of the Nigerian 

Communications Act 2003 till date (i.e. 2003 to 2020) are left out. It is also worth 

noting that till date there is no record of such detailed investigation being 

undertaken in respect of the case law relating to the telecommunications industry 

elsewhere. 

 

The information regarding the evolution of the sector along with key information 

about key events was obtained using a variety of sources. These included 

primary sources such as various Nigerian statutes, particularly the Nigerian 

Communications Act 2003 and the National Broadcasting Commission Act 1992, 

which are the two key statutes in the Communications Industry. These provided 

the primary basis for the doctrinal analysis of the current regulatory framework. 

Doctrinal analysis which is regarded as the traditional methodology used for 

research in law47 is applied in this thesis with the aim of solving uncertainties and 

gaps in the existing law by analysing and providing a methodical exposition of 

principles, rules, and concepts governing the regulation of the communications 

sector.48 

 

Doctrinal analysis is applied in this thesis with the three usual main goals in mind 

which are to describe, prescribe and justify.49 In other words, this entails 

describing the current regulatory framework and identifying the various 

shortcomings, proposing prospects for reform or amendment and lastly, justifying 

the proposal for reform with cogent and applicable explanations. In applying this 

 
47 P. Chynoweth, ‘Legal research’, in A. Knight and L. Ruddock, Advanced research methods in the built 
environment, (Wiley-Blackwell 2008) 2  
48 J. M. Smits, ‘What is legal doctrine? On the aims and methods of legal-dogmatic research’, Maastricht 
European Private Law Institute, Working paper, No.2015/06, 5 Available at 
<http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2644088> accessed, 8 April 2019 
49 ibid 8 
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methodology, this thesis seeks to highlight the various shortcomings of the 

Nigerian Regulatory framework both in the context of good regulation and 

convergence after which various recommendations for reform are made. 

 

As earlier mentioned, this thesis involves not only the analysis of doctrine but also 

institutional design and practice. It was, therefore, necessary to discuss the 

historical evolution of the communications sector in Nigeria as well as various key 

events that have occurred over the years. For this purpose, statutes were of 

limited use and as such, this work had to make use of various secondary sources 

such as articles, conference papers, newspapers, policy papers and 

parliamentary reports. It must be noted that difficulty was experienced in obtaining 

information on key events and decisions, and this is a norm in Nigeria. This 

remains the case despite the passing of the Freedom of Information Act 2011, 

which was geared at remedying the situation. The Freedom of Information Act 

gives everyone the right to request information, whether or not contained in any 

written form, which is in the custody or possession of any public official, agency 

or institution howsoever described.50 This is because where such requests have 

been made, several public institutions simply fail to respond to such a request or 

simply deny the request on one of the several grounds contained in the Act.51 In 

which case, the recourse available to the applicant is to apply to the Court for a 

review of the matter within 30 days after the public institution denies or is deemed 

to have denied the application. Knowing the inefficient nature of the Nigerian 

Courts and the potential cost of litigation, this was certainly not an option for the 

purpose of this thesis. Consequently, what this thesis has done is to explicitly 

state the various areas where information relevant to this research could not be 

obtained rather than to omit such areas. In other words, this thesis also attempts 

to flag up the various areas where there are gaps in information. 

 

Some may argue that the lack of certain critical information about a regulatory 

framework might mean that the conclusions reached in this thesis are incomplete 

and/or deficient. The response to this, is simply that this work can only make use 

 
50 Freedom of Information Act 2011, s 1 
51 ibid, s 11-19 
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of the information available and if anything, the lack of information should be 

considered a criticism of the Nigerian Regulatory framework itself which in turn 

has imposed certain limits on this research. 

 

The research in this thesis involved looking at almost all the available information 

on the communications industry in Nigeria in a chronological manner.  However, 

reproducing the entirety of this information back into this thesis would no doubt 

have been a descriptive exercise with little academic value, and it is for this 

reason that this thesis only provides a brief summary of the history and current 

state of the communications industry at the beginning of Chapter Three. Thus, 

what has been done in the latter part of this thesis is to draw on this information 

earlier obtained where relevant to the evaluation being made in this thesis. In 

other words, this thesis is evaluating the current legal regulatory framework 

holistically with no specific areas being left out save for where information is 

simply inaccessible. 

 
1.4 Thesis structure 

 
Following this introductory section, there are four substantive chapters and a 

conclusion. The focus of the two subsequent chapters are on the first research 

question of this thesis while the latter two chapters attempt to answer the second 

research question. 

 

Chapter Two attempts to identify criteria or a set of criteria that could be used for 

the objective examination of the regulatory framework. In this chapter, various 

school of thoughts on good regulation are considered in order to identify a 

suitable perspective. In the end, it is concluded that Baldwin, Cave and Lodge, 

provide an arguably ideal academic outlook on good regulation as their criteria 

are meant to be a summary of the academic views on how to ensure that 

regulation is ‘good’ for the purpose of legitimising regulatory action and an 

analysis of justificatory arguments in relation to bureaucratic legitimacy reveals 

consistent resort to these criteria. Consequently, Baldwin, Cave and Lodge’s 

criteria for good regulation was adopted as the theoretical lens from which good 

regulation will be examined in this thesis. This thesis also attempts to develop 
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this framework by analysing these criteria further and examining conflicting views 

on some of the principles relied on by them such as expertise and efficiency to 

see if these criteria hold water under thorough scrutiny. This thesis also considers 

the various limitations and challenges that may arise when attempting to apply 

these criteria in practice, not necessarily in the Nigerian context but more 

generally.  

 

Chapter Three evaluates the current regulatory framework for 

telecommunications in Nigeria using Baldwin, Cave and Lodge’s criteria for good 

regulation which was adopted as the theoretical lens. This is done with the aim 

of reaching a conclusion as to the extent to which good regulation is in place, 

and, to identify its various shortcomings and potential areas of reform. The 

conclusion reached therein is that the regulatory framework of 

telecommunications is in need of reform before it can be considered good 

regulation as it was found lacking particularly in the areas of legislative mandate, 

accountability and due process. 

 

At this juncture, this thesis turns its attention to the second theme i.e. 

convergence. Chapter Four examines in the detail, the issue of convergence in 

Nigeria and its impact on the current regulatory arrangement. It commences by 

defining convergence and identifying its benefits, after which the differing 

regulatory traditions in the communications industry are considered. This chapter 

concludes with an examination of the regulatory issues thrown up by 

convergence in the Nigerian communications industry with the fundamental 

challenge being identified as the existence of differing regulatory frameworks for 

industries that are fast becoming one. Other regulatory issues identified relate to 

spectrum management, interconnection, content regulation, universal service 

and quality of service. 

 

Chapter Five takes the argument on convergence further as it commences with 

a discussion of the recent developments concerning the introduction of a 

converged regulator. The subsequent section of this chapter forms one of the 

original contributions to knowledge of this thesis because even though good 

regulation and convergence are of different status with the former being a 
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normative notion and the latter being a technological trend, this thesis shows by 

bringing these two concepts together, the impact of the regulatory changes that 

convergence is bringing, on good regulation. 

 

Chapter Six is the concluding chapter of this thesis and draws the arguments 

together by reflecting on the findings of this thesis and answering the research 

questions which form the crux of the research itself. It sets out concisely what this 

thesis sought to achieve, what it has achieved, and its limits. It concludes that 

Nigerian regulatory framework requires considerable reform before it can be 

regarded as good regulation. It also surmises that the convergence raises various 

challenges for the current regulatory framework which are best resolved through 

the introduction of a converged regulator, which further impacts on the challenges 

involved in achieving good regulation. Therefore, proposals for the reform of the 

communications industry in Nigeria must involve deliberations on both issues. 
 
 

1.5 Conclusion 
 

This thesis examines the issue of good regulation and convergence in the 

Nigerian telecommunications sector. The existing literature on good regulation 

and convergence are developed outside the Nigerian context or that of a 

developing economy. This thesis provides an original study not only in terms of 

the empirical information that is made available through the evaluation of the 

Nigerian regulatory framework for telecommunications in terms of good 

regulation and convergence but also theoretically by examining the impact of 

convergence vis-a-vis the potential introduction of a converged regulator on good 

regulation. The application of the existing theoretical framework on good 

regulation to a different context also offers an opportunity to examine their reach 

and universality. 
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CHAPTER 2- Good Regulation: A Theoretical 

Framework 
 

‘The nice thing about standards is that there are so many of them to choose 

from.’52 

 
2.0 Introduction 

 

To conclude whether a system of regulation is good, satisfactory or requires 

reform, it is necessary to have a clear evaluative benchmark suitable for such an 

assessment as it would not only allow for reasoned and fine-grained judgements, 

it will also expose and challenge various assumptions about the regulatory 

framework. In several jurisdictions, the government itself provides a statement on 

what it deems as the indicators of good regulation which could then be used to 

assess regulatory performance in various sectors.53 However, in the case of 

Nigeria, the Government has never provided any statement on the criteria for 

good regulation. Consequently, before any appraisal of the Nigerian regulatory 

framework for telecommunications can take place, it is imperative to identify an 

appropriate yardstick with which to make such an assessment.  

 

This chapter attempts to fill this lacuna by identifying criteria or a set of criteria 

that can be used for the objective examination of regulatory frameworks. In so 

doing, such criteria can be applied not only to the Nigerian telecommunications 

sector but also to other regulated sectors and even other countries for the same 

purpose of concluding as to what extent, good regulation exists. This chapter 

 
52 Andrew S. Tanenbaum, Computer Networks (2nd edn, Prentice Hall 1988) 254 
53 For governmental statements on the criteria for good regulation see Department of the Taoiseach, 
Regulating Better (Dublin, 2004), www.betterregulation.ie (looking to necessity, effectiveness, 
proportionality. transparency, accountability, and consistency). See also the Australian government, 
Department of Industry, Tourism and Resources: Regulatory Performance Indicators (Canberra, 1999); 
S. Argy and M. Johnson. ‘Mechanisms for Improving the Quality of Regulations: Australian Productivity 
Commission’ (Staff Working Paper, July 2003). For Canada, see Treasury Board of Canada Secretariat, 
Federal Regulatory Process Management Standards (Ottawa, 1996). The World Bank view is set down in 
World Bank, Doing Business in 2004: Understanding Regulation (Washington, DC, and Oxford, 2004). 
See also OECD, ‘Guiding Principles for Regulatory Quality and Performance’ (Paris, 2005). For other 
definitions of good or better regulation see Mandelkern Group on Better Regulation, Final Report 
(Brussels, 13 Nov. 2002) (‘Mandelkern Report’). 
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commences by considering the various schools of thought on regulation 

(including the law and economics, new institutional economics, socio-legal and 

multi-disciplinary approach) in order to identify a suitable perspective for the 

evaluation of the Nigerian telecommunications regulation framework which takes 

place in the subsequent chapter. The multi-disciplinary approach employed by 

Baldwin, Cave and Lodge is identified as suitable due to their criteria being part 

of both a theoretical and official consensus on justificatory arguments while also 

demonstrating real-world applicability. Subsequently, an attempt is made to 

develop the adopted ideas even further in a bid to set out appropriate evaluative 

criteria for good regulation.  

 

2.1 The Varying Perspectives on Regulation 
 

This discussion of the various perspectives on regulation commences with the 

law and economics approach which involves the use of economic principles in 

the analysis of law.54 Coase, Posner and Calabresi have been credited with 

developing the modern school of thought on law and economics which has since 

become one of the most influential in American legal studies in modern times.55 

From this perspective, regulation is considered a second-best measure to 

competition, to be used where market forces cannot be introduced or do not work 

properly e.g. externalities. In other words, regulation is used to correct market 

failure. The economic analysis of regulation can be carried out via several ways, 

one of which is the use of regulatory scorecards which compares the cost and 

benefit of regulatory decisions.56 From an economics perspective, it could also 

be argued that regulation is good in so far as it is efficient in the sense that it 

maximizes societal wealth.57 However, the use of this economic analysis can be 

 
54 Robert Cooter and Thomas Ulen, Law and Economics (6th edn 2011) 3; Guido Calabresi and Douglas 
Melamed, ‘Property Rules, Liability Rules, and Inalienability: One View of the Cathedral’ (1972) 85 
Harvard Law Review 1089; Richard Posner, Economic Analysis of Law (8th Edn, Aspen Publishers 2011) 
55 See Ronald Coase, ‘The Problem of Social cost’ (2013) 56 Journal of Law & Economics 837; Richard 
Posner, ‘Utilitarianism, Economics and Legal Theory’ (1979) 8 Journal of Legal Studies 103; Guido 
Calabresi, ‘Some Thoughts on Risk Distribution and the Law of Torts’ (1961) 70 (4) Yale Law Journal 
499 
56 Eric Posner and Glen Weyl, Benefit-Cost Analysis for Financial Regulation (2013) 103(3) American 
Economic Review 393; John H. Cochrane, ‘Challenges for Cost-Benefit Analysis of Financial 
Regulation’ (2014) 43 Journal of Legal Studies 563 
57 Robert Posner, ‘Wealth Maximisation Revisited’ (1985) 2 Notre Dame Journal of Law, Ethics and 
Public Policy 85; 
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criticised on the ground that it fails to take account of the social reasons for 

regulation i.e. rights and socially desirable results.58  

 

Since regulatory action for social reasons such as universal service is 

fundamental to the idea of telecommunications regulation, it will involve trade-offs 

with certain economic values. In such cases, economics may tell us which trade-

offs are most costly from an economic point of view, and which are least harmful, 

but this is not the full picture. Also, economic analysis is typically applied to 

particular policy decisions while this work seeks to examine the institutional 

framework within which such decisions are made. It equally is important to note 

that law and economics is not interested in the legitimacy of regulation or the 

regulator per se but rather in the outcomes of regulation and what criteria should 

be employed to reach the best outcomes. While this might be instrumental in 

showing that regulation has produced the desired results, this differs from the 

focus of this thesis which is the structural and procedural issues that arise as a 

result of regulatory arrangements.  

 

Another perspective on regulation is the new institutional economics, which is a 

way of reasoning and approaching economic problems that involves modifying 

the microeconomic foundation of economic theory by taking into account how 

institutions (political and economic) affect the performance of economics over 

time.59 Although, the term ‘new institutional economics’ was originated by 

Williamson in 1975, this is another field of economics which Coase also 

pioneered. 60 Levy and Spiller who are both economists have written insightful 

work from this perspective involving a careful and thoughtful study of the 

 
58 Cento Veljanovski, ‘Wealth Maximisation, Law and Ethics: On the Limits of Economic Efficiency’ 
(1981) 1 International Review of Law and Economics 5; ; C. Fried, ‘Difficulties in the Economic 
Analysis of Rights’, in G. Dworkin, G. Bermont, and P. Brown (eds.), Markets And Morals (Washington, 
1977). 
59 See Malcolm Rutherford, ‘Institutional Economics: Then and Now’ (2001) 15(3) Journal of Economic 
Perspectives 173; Zehra Doğan Çalışka, ‘Institutional Economics: The Historical Foundations of 
Institutional Economics’ in Ilkben Akansel (ed) Comparative Approaches to Old and New Institutional 
Economics (IGI Global 2020) 
60 See Oliver Williamson, Markets and Hierarchies: Analysis and Antitrust Implications (New York, Free 
Press 1975); Ronald Coase, ‘The New Institutional Economics’ (1984) 140 Journal of Institutional and 
Theoretical Economics 229. 
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institutional features of regulation of telecommunications in five countries.61 

Drawing important implications for developing sound regulatory policy from this 

empirical material, they argue that the credibility and effectiveness of regulatory 

frameworks vary with a country’s political and social institutions.62 They submit 

that performance can be satisfactory under a wider range of regulatory 

procedures in as much as three complementary mechanisms are in place to 

restrain actions by the regulator.63 These are substantive restraints on 

discretionary actions by the regulator, formal or informal restraints on changing 

the regulatory systems and institutions to enforce such restraints.64  

 

They further argue that a flawed and inflexible regulatory regime might still 

provide adequate incentives for investment.65 However, they do also note that 

regulatory incentives are not implemented in an institutional vacuum. Rather, they 

are affected by a country’s institutional endowment, its distributive politics, and 

the nature of its regulatory governance.66 Thus, it can be said that the focus of 

Levy and Spiller’s work differs from that of this thesis in the sense that they are 

more concerned with the effectiveness of regulation (i.e. the outcomes of 

regulation) rather than questions of legitimacy of the regulator and regulatory 

arrangements. 

 

Having considered regulation from the new institutional economics perspective, 

another perspective worth considering is the socio-legal viewpoint. Ayres and 

Braithwaite have laid down a prominent theory called responsive regulation from 

this perspective.67 They define the notion of responsive regulation as the idea 

that regulation should be responsive to industry structures, in that different 

 
61 Brian Levy and Pablo Spiller (eds), Regulations, Institutions and Commitment: Comparative Studies of 
Telecommunications (Cambridge University Press 1996)  
62 ibid 1 
63 ibid 2 
64 Brian Levy and Pablo Spiller (eds), Regulations, Institutions and Commitment: Comparative Studies of 
Telecommunications (Cambridge University Press 1996) 2 
65 ibid 
66 Following North and others, Levy and Spiller considered five elements of a nations’ institutional 
endowment focusing on: Legislative and executive institutions as well as judicial institutions while also 
considering to some extent: customs and other informal but accepted norm, the characters of social 
interest in society and the country’s administrative capacitates. 
67 Ian Ayres and John Braithwaite, Responsive Regulation – Transcending the Deregulation Debate (OUP 
1992) 
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structures will be conducive to different degrees and forms of regulation.68 They 

argue that governments should also be attuned to the differing motivations of 

regulated actors, industry actors, and individuals themselves.69 That is, if 

regulation is responsive, then it may be argued to be good regulation. It, 

therefore, involves listening to multiple stakeholders and making a deliberative 

and flexible (responsive) choice from regulatory strategies that can be 

conceptually arranged in a pyramid.  

 

The notion of responsive regulation has since gone on to become influential over 

the years as several academics have not only adopted this approach but also 

attempted to develop it further.70 However, it is important to note that responsive 

regulation is best considered a regulatory approach or strategy which varies 

depending on the context, regulatory culture, and history as opposed to a clearly 

defined set out programs or a set of prescriptions concerning how best to 

regulate.71  Several scholars have commented on how multifaceted, ambiguous, 

and all-encompassing the concept of responsive regulation is and, hence, that it 

has the potential to be implemented and applied in multiple, even conflicting ways 

both in scholarship and practice.72 Consequently, this difficulty in setting out clear 

criteria of the key indicators for the notion of responsive regulation makes it less 

suitable for the purpose of evaluating the Nigerian regulatory framework for 

telecommunications.  

 

It is also worth noting that similar to responsive regulation is also the notion of 

smart regulation.73 This was first advocated by Gunningham et al in a book of that 

 
68 ibid 4 
69 ibid 4  
70 Robert Baldwin and Julia Black, ‘Really Responsive Regulation’ (2008) 71 The Modern Law Review 
181; Christine Parker, ‘Twenty years of responsive regulation: An appreciation and appraisal’ (2013) 7 
Regulation & Governance 2 
71 Ian Ayres and John Braithwaite, Responsive Regulation – Transcending the Deregulation Debate (OUP 
1992) 5 
72 Robert Baldwin and Julia Black, ‘Really Responsive Regulation’, (2008) 71 The Modern Law Review 
59; Peter Mascini and Eeelco Van Wijk, ‘Responsive Regulation at the Dutch Food and Consumer 
Product Safety Authority: An Empirical Assessment of Assumptions Underlying the Theory’ (2009) 3 
Regulation & Governance 27 
73 See Neil Gunningham, and Darren Sinclair, ‘Smart Regulation’ in Peter Drahos (ed), Regulatory 
Theory: Foundations and Applications (ANU Press 2017) 133 9 
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title74 and has since been subsequently refined.75 Smart regulation describes a 

form of regulatory pluralism that embraces flexible, imaginative, and innovative 

forms of social control.76 This approach employs governments as well as 

business and third parties as it involves self-regulation and co-regulation, using 

commercial interests and non-governmental organisations (NGOs) as regulatory 

surrogates, together with improving the effectiveness and efficiency of more 

conventional forms of direct government regulation.77 The underlying rationale 

behind smart regulation is that in the majority of circumstances, the use of 

multiple rather than single policy Instruments, and a broader range of regulatory 

actors, will produce better regulation.78 

 

Central to this smart regulation are a few principles, which include: the desirability 

of preferring complementary instrument mixes over single instrument approaches 

while avoiding the dangers of ‘smorgasbordism’,79 the virtues of parsimony,80 the 

benefits of an escalating response up an instrument pyramid to build in regulatory 

responsiveness, to increase the dependability of outcomes through instrument 

sequencing, empowering third parties to act as surrogate regulators and 

maximising opportunities for win - win outcomes by expanding the boundaries 

within which such opportunities are available and encouraging business to go 

‘beyond compliance’ within existing legal requirements.81 Smart regulation does 

not focus solely on the activities of the regulator as it advocates a multipronged 

approach to regulation involving third parties, thereby differing from the focus of 

this thesis. Also, smart regulation is best described as a regulatory strategy or 

approach and does not provide a clear benchmark for appraising frameworks, 

thereby making it ill-suited to regulatory evaluation. 

 
74 Neil Gunningham, Peter Grabosky, and Darren Sinclair, Smart Regulation: Designing Environmental 
Policy (OUP 1998) 
75 See Neil Gunningham, and Darren Sinclair, ‘Smart Regulation’ in Peter Drahos (ed), Regulator 
Theory: Foundations and Applications (ANU Press 2017) 133  
76 ibid 133 
77 ibid 133 
78 ibid 133 
79 Smorgasbordism in this context is the wrongly assumption that all complementary instruments should 
be used rather than the minimum number necessary to achieve the desired result. 
80 Parsimony means that less interventionist measures should be preferred in the first instance and how to 
achieve such outcomes. 
81 See Neil Gunningham, and Darren Sinclair, ‘Smart Regulation’ in Peter Drahos (ed), Regulator 
Theory: Foundations and Applications (ANU Press 2017) 134 
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Having reflected upon regulation from the socio-legal viewpoint, another 

perspective on regulation worth considering involves the use of multiple 

disciplines jointly. Baldwin, Cave and Lodge, provide an arguably ideal academic 

outlook on good regulation using a multi-disciplinary approach to regulation.82 

Their criteria are meant to be a summary of the academic views on how to ensure 

that regulation is ‘good’ for the purpose of legitimising regulatory action.83 These 

criteria originated in Baldwin's book ‘Rules and Government’, where they were 

set out initially as the five rationales for legitimacy claims for not only regulatory 

action but rather for bureaucratic processes in general as a product of justificatory 

discourse on the legitimacy claims of bureaucratic process.84 Baldwin, Cave and 

Lodge summarised these arguments into five key tests which are as follows: 

‘Does law or legislative mandate support the regulatory action? 
Is there an appropriate system for accountability or answerability? 
Are the regulatory procedures open, accessible and fair? 
Is the regulator acting with adequate expertise? 
Is the regulatory regime acting in an efficient manner?’ 85 

 

These five arguments which have been categorised into Legislative Mandate, 

Accountability, Due Process, Expertise and Efficiency respectively are 

problematic in some respect as will be discussed later in this thesis, but when 

considered together, they form a good set of criteria for regulatory analysis as an 

analysis of justificatory arguments in relation to bureaucratic legitimacy reveals 

consistent resort to these rationales.86 Frug offers four models of bureaucratic 

legitimacy: formalist,87 expertise, judicial review and market/pluralist.88 While 

 
82 These disciplinary perspectives include law, economics, business, political science, sociology, and 
social administration. See Robert Baldwin, Martin Cave and Martin Lodge, Understanding Regulation: 
Theory, Strategy and Practice (2nd Edition, OUP 2012) 1 
83 For discussions on legitimacy see David Beetham, The Legitimation of Power (Macmillan ,1991); See 
also James Freedman, ‘Crisis and Legitimacy in the Administrative Process’ (1975) 4 Stanford Law 
Review 1975; 
84 Robert Baldwin, Rules and Government (1st edn, OUP 1995) 42 
85 Robert Baldwin, Martin Cave and Martin Lodge, Understanding Regulation: Theory, Strategy and 
Practice (2nd Edition, OUP 2012) 27 
86 See Gerald Frug, ‘The Ideology of Bureaucracy in American Law’ (1984) Harvard Law Review 1277. 
See also Robert Baldwin and Christopher McCrudden, Regulation and Public Law (Weidenfeld and 
Nicolson, 1987); Margaret Stout, Logics of Legitimacy: Three Traditions of Public Administration Praxis 
(Taylor & Francis Group 2012); David Beetham, The Legitimation of Power (Macmillan ,1991); James 
Freedman, ‘Crisis and Legitimacy in the Administrative Process’ (1975) 4 Stanford Law Review 1975  
87 See Gerald Frug, ‘The Ideology of Bureaucracy in American Law’ (1984) Harvard Law Review 
1277,1313 
88 ibid, 1284 
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expertise and judicial review are fairly self-explanatory, the formalist model 

envisions that the bureaucracy will objectively implement constituents' desires 

and includes, as a necessary supplement, the demand that the bureaucracy 

exercise its discretion in order to perform this task. The market/pluralist model 

grounds the legitimacy of administrative and corporate structures on the 

operation of either political or market mechanisms within bureaucratic structures; 

The formalist, expertise and market/pluralist model correspond to what Baldwin 

termed as legislative mandate, expertise and accountability rationales. Also, 

Frug’s judicial review model can be encompassed in the accountability rationale 

while the efficiency rationale can be subsumed to an extent under the formalist 

model with due process also being reflected in his discussion on judicial review.89 

 

Similarly, Stout analysed public administration theory literature using the lens of 

legitimacy, and was able to categorise them into three traditional frameworks.90 

These are the Constitutional Tradition, the Discretionary Tradition and the 

Collaborative Tradition.91  These three traditions have three different meanings 

and sources of legitimacy which are: elected representation, expertise and 

democratic sovereignty respectively.92 Stout asserts that the constitutional 

tradition promotes the role type of a bureaucrat as actions are framed by the rules 

and procedures commanded by the separated powers of representative 

government through the organizational hierarchy to ensure legitimacy.93 On the 

other hand, the discretionary tradition promotes entrepreneurial responsibility for 

desirable outcomes.94 This is based on the belief that the political process alone 

cannot be trusted to produce the Good, nor are citizens capable of effective self-

governance through direct democracy.95 Therefore, there is a need for the 

intervention of experts, who are trusted to determine and produce the Good.96 

Lastly, the collaborative tradition promotes the role type of a steward; actions are 

 
89 Gerald Frug, ‘The Ideology of Bureaucracy in American Law’ (1984) Harvard Law Review 1277, 
1297, 1318, 1334, 1357 
90 Margaret Stout, Logics of Legitimacy: Three Traditions of Public Administration Praxis (Taylor & 
Francis Group 2012) 101 
91 ibid 101, 102, 104 
92 ibid 101, 102, 104 
93 ibid 101, 102, 104 
94 ibid 101, 127, 129, 130 
95 ibid 101, 127, 129, 130 
96 ibid 101, 127, 129, 130 
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framed by the standards of direct democracy, answerable to the citizens impacted 

by the decision or action.97 The political rationale behind this is that the egalitarian 

participation of all is the path to legitimacy.98 From the above, It can be argued 

that the constitutional tradition relates to the criterion of legislative mandate and 

accountability, while the discretionary tradition relates to the criterion of expertise. 

Last but not least, the collaborative tradition can be linked to the issue of 

accountability and due process as it involves the idea of citizens, administrators 

and politicians co-creating policy and implementation.99 These similarities 

between Baldwin, Cave and Lodge’s Criteria and Stout’s public administration 

theory further supports their criteria as it shows them as having value in public 

administration discourse. 

 

Apart from the academic literature, governmental statements on good regulation 

have also involved reference to one or more of these criteria.100 There are several 

governmental statements on the criteria for good regulation such as the EU’s 

which were set down in the Mandelkern report as: necessity, proportionality, 

subsidiarity, transparency, accountability, accessibility and simplicity.101 

However, those set down by the United Kingdom’s government are probably the 

most ideal to consider as these criteria are in line with the international consensus 

on good regulation thereby giving them popular backing within regulatory 

discourse as the OECD observed that the vigour, breadth and ambition of the 

United Kingdom’s Better Regulation policies were impressive and as such the 

United Kingdom was especially well placed among EU and other OECD countries 

to address complex future regulatory challenges and change.102  

 
97 ibid 101, 160, 164, 174 
98 ibid 101, 160, 164, 174 
99 ibid 101, 160, 164, 174 
100 For governmental statements on the criteria for good regulation see Department of the Taoiseach, 
Regulating Better (Dublin, 2004) (looking to necessity, effectiveness, proportionality. transparency, 
accountability, and consistency). See also the Australian government, Department of Industry, Tourism 
and Resources: Regulatory Performance Indicators (Canberra, 1999); S. Argy and M. Johnson. 
‘Mechanisms for Improving the Quality of Regulations: Australian Productivity Commission’ (Staff 
Working Paper, July 2003). For Canada, see Treasury Board of Canada Secretariat, Federal Regulatory 
Process Management Standards (Ottawa, 1996). The World Bank view is set down in World Bank, Doing 
Business in 2004: Understanding Regulation (Washington, DC, and Oxford, 2004). See also OECD, 
‘Guiding Principles for Regulatory Quality and Performance’ (Paris, 2005) 
101 Mandelkern Group on Better Regulation, Final Report (Brussels, 13 Nov. 2002) (‘Mandelkern 
Report’).  
102 OECD, ‘Better Regulation in Europe: United Kingdom’ (2010) 39 
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These principles of good regulation that have been adopted by the UK 

Government were originally developed by the Better Regulation Task Force 

(BRTF) which was an independent advisory group, established by the UK 

government in 1997 to advise the government on regulatory policy. They offered 

what could be described as a practical outlook on good regulation as it sought to 

develop a useful toolkit for measuring and improving the quality of regulation and 

its enforcement. The BRTF summarised the notion of good regulation into five 

principles which are: proportionality, accountability, consistency, transparency 

and targeting. These principles have since been given statutory backing through 

the Legislative and Regulatory Reform Act 2006, which established these five 

values as the statutory principles to which all regulators must have regard to in 

the exercise of their regulatory function, including enforcement.103 These 

principles have also been used by various government departments to test the 

quality and effectiveness of new and existing regulations. 

 

In terms of proportionality, the BRTF posits that ‘Regulators should intervene only 

when necessary.’ Remedies should be appropriate to the risk posed, and costs 

identified and minimised’.104 Proportionality requires that regulation strike a 

balance between the advantages that it provides and the constraints it 

imposes.105 This notion is similar to the Organisation for Economic Co-operation 

and Development (OECD) guiding principles which state that good regulation 

should produce benefits that justify costs, considering the distribution of effects 

across society and taking economic, environmental and social effects into 

account.106 What this criterion recapitulates is the question of whether the 

benefits of regulation justify the cost? When it is thought that regulation is being 

excessive, the phrase ‘breaking an egg with a hammer’ is usually used to provide 

a vivid mental image; however, it tends to exaggerate the impact of such 

 
103 Legislative	and	Regulatory	Reform	Act	2006, s 21. See also Chris Haskins, ‘Regulation and risk- 
striking the right balance’ (1999) 11 (1) European Business Journal 2 
104 Better Regulation Task Force, ‘Principles of Good Regulation’ (2003) 4 
105 Mandelkern Group on Better Regulation, Final Report (Brussels, 13 November 2001) 9 
<http://ec.europa.eu/governance/better_regulation/documents/mandelkern_report.pdf> accessed 20 June 
2019 
106 OECD, ‘Guiding Principles for Regulatory Quality and Performance’ (Paris, 2005) 3 
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regulatory action and is often used by those against the introduction of additional 

regulations. 107 

 

The Better Regulation Task Force construed accountability as meaning that 

‘regulators should be able to justify decisions and be subject to public scrutiny’.108 

Regulatory proposals are to be published and all those affected consulted before 

decisions are taken.109 Not only should regulators clearly explain why and how 

decisions are reached, but they should also lay down clear standards and criteria 

against which they can be judged. Furthermore, the complaints and appeals 

procedures should be well publicised, accessible, fair and effective. 
 
According to the BRTF, Government rules and standards must be joined up and 

implemented fairly.110 The regulators must ensure that the same regulatory 

approach is applied within and across the different sectors. This requires a certain 

degree of uniformity of the rules and fair implementation of the said rules. 

Consistency and predictability in regulatory actions and decision making is also 

important in minimising investor perceptions about risk. However, there is also a 

need to maintain a degree of flexibility to adapt to situations.111 

 
Transparency requires regulators to be open and keep regulations simple and 

user-friendly with clear rules and procedures.112 In particular, this requires that:                                            

Policy objectives, including the need for regulation, should be 
clearly defined and effectively communicated to all interested 
parties; effective consultation must take place before proposals are 
developed to ensure that stakeholders’ views and expertise are 
taken into account; the regulated should be made aware of their 
obligations, with law and best practice clearly distinguished; and 
the consequences of non-compliance should be made clear.113 

 
107 Stavros Thomadakis, ‘What makes good regulation?’ (IFAC Council Seminar, Mexico City, 
November 2007) 7 
108 Better Regulation Task Force, ‘Regulation - Less is More: Reducing Burdens, Improving Outcomes’ 
(A BRTF report to the Prime Minister, March 2005) 
109 ibid 
110 Better Regulation Task Force, ‘Principles of Good Regulation’ (2003) 5 
111  Tony Balance and Andrew Taylor, ‘The principles of best practice economic regulation: Strategic 
aims, objectives and best practice principles of economic regulation’ (Stone and Webster Consultants 
2001) 22 <http://www.water.org.uk/static/files_archive/0Tony_Ballance_report.pdf> accessed 23 
December 2019 
112 Better Regulation Task Force, ‘Principles of Good Regulation’ (2003) 5 
113 Financial Services Authority, ‘Transparency as a Regulatory Tool’ (Discussion paper, FSA, May 
2008) <http://www.fsa.gov.uk/pubs/discussion/dp08_03.pdf > accessed 23 September 2019  
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As demonstrated above, there are two main elements of transparency namely: 

communication and public consultation.114 It does, however, include other 

aspects such as appeal processes and reviews. Transparency is important 

because it provides a forum for interested parties to have their say and influence 

in the decision-making processes.115  
 
In terms of targeting, Section 21(b) of the UK’s Legislative and Regulatory Reform 

Act 2006 provides that ‘regulatory activities should be targeted only at cases in 

which action is needed’. In simpler words, this means that regulations and the 

operational procedures should be focused on the problem and should also ensure 

minimal side- effects.116 Regulators should focus on the problem and avoid a 

scattergun approach and where appropriate, regulators should adopt a ‘goals-

based’ approach, with some flexibility in deciding how to meet clear, 

unambiguous targets.117 Where the regulator’s decisions or actions have a wider 

impact than intended, this could result in greater regulatory risks. To minimise 

regulatory risk, a targeted approach to regulation is required.  

 

From this discussion above, it can be observed that the BRTF principles were not 

intended for the broad assessment of regulatory regimes. Rather, they were 

initially intended as guidance which relates to individual regulatory acts as 

opposed to broad regime features. Consequently, the BRTF principles 

(particularly consistency, targeting and proportionality) focus mainly on the 

individual acts of the regulator as opposed to the regulatory framework as a whole 

which is not where the focus of this thesis lies thereby making them inapt for the 

examination in this thesis. Furthermore, it could be argued that the BRTF has 

 
114 OECD, Better Regulation in Europe: An Assessment of Regulatory Capacity In 15 Member States of 
The European Union: Better Regulation in The United Kingdom (2009) 
<http://www.oecd.org/unitedkingdom/43307706.pdf> accessed 22 September 2019 
115 Tony Balance and Andrew Taylor, ‘The principles of best practice economic regulation: Strategic 
aims, objectives and best practice principles of economic regulation’ (Stone and Webster Consultants 
2001) 20 
116 Better Regulation Task Force, ‘Principles of Good Regulation’ (2003) 6 
117 Better Regulation Task Force, ‘Regulation- Less is More; Reducing Burdens improving outcomes’  (A 
BRTF Report to the Prime Minister, March 2005) 
<http://collections.europarchive.org/tna/20070807083019/brc.gov.uk/upload/assets/www.brc.gov.uk/lessi
smore.pdf> accessed 23 December 2019 
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taken this approach because it assumes the legitimacy of the regulator and 

therefore focused its attention on improving the quality of regulation and its 

enforcement. 

 

Nevertheless, the BRTF principles are still relevant because they further justify 

the choice of the Baldwin, Cave and Lodge criteria as a comparison of the two 

approaches reveals some consistency between them. Firstly, accountability is a 

value that is common to both approaches. Also, transparency is intrinsically tied 

in with both the concept of accountability and due process. Transparency offers 

a form of accountability as the regulator has another forum with which to provide 

stakeholders with justification for actions taken. In other words, transparency can 

be said to operate in both an ex-ante and ex-post manner. Furthermore, the 

public consultation element of transparency ties in with the element of due 

process that involves participation in the actual decision-making process. These 

similarities between the two approaches suggest that the Baldwin, Cave and 

Lodge Criteria though developed in the academic setting do have substantive 

real-world applicability. 

 

It can, therefore, be said that the Baldwin, Cave and Lodge criteria are part of an 

official and academic consensus on what are the criteria for good regulation.  

Also, since this thesis is interested in the structural and procedural issues 

involved in regulation as opposed to assessing regulatory interventions against 

any outcome benchmarks, these criteria form an ideal standpoint from which to 

analyse regulation as opposed to an approach like Levy and Spiller’s, as they 

essentially argue that regulation can produce positive outcomes regardless of 

flaws in the regulatory structure as long as certain conditions are met. For these 

reasons, the Baldwin, Cave and Lodge criteria will form the theoretical basis of 

the discussion of good regulation in this thesis. 

 

2.2  Baldwin Cave and Lodge’s Criteria for Good Regulation  
 
In the preceding section of this thesis, the choice of the Baldwin, Cave and 

Lodge’s criteria for good regulation as the theoretical lens from which good 

regulation will be observed in this thesis was justified. These criteria are divided 
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into five categories (namely: Legislative Mandate, Accountability, Due Process, 

Expertise and Efficiency) and shall be considered in turn below. Rather than 

simply adopting this framework, this thesis attempts to build on it, as Baldwin, 

Cave and Lodge’s work on good regulation is a textbook discussion which formed 

one chapter of their textbook ‘Understanding Regulation: Theory, Strategy and 

Practice’ and offered what can be described as a simplified account of these 

criteria. Consequently, this thesis shall attempt to develop this framework by 

analysing these criteria further and also considering other conflicting views on 

some of the principles relied on by them to see if these criteria hold water under 

thorough scrutiny. This thesis will also attempt to test the real-world relevance of 

these criteria by considering the various limitations and challenges that may arise 

when attempting to apply these criteria in practice. 

 

2.2.1 Legislative Mandate 
 
Baldwin, Cave and Lodge submit that regulatory bodies and regulatory action 

deserve support when authorised to act by the legislature.118 Legislative mandate 

exists where the legislature with whom democratic authority lies, grants the 

regulatory body authority with the view to achieving certain objectives. In the 

regulatory context, legislative mandate is meant to be a tight set of rules applied 

to a well-defined sector and tailored fit to meet certain objectives.119 Baldwin, 

Cave and Lodge noted that: 

If the people, through parliament, have instructed certain 
regulators to achieve result X, and those regulators can point to 
their having produced result X, then they are in a position to claim 
public support. They have fulfilled their mandate.120 

 

The implication of this would appear to be that regulatory bodies can be evaluated 

based on their success in fulfilling their mandate. Richard Stewart’s ‘transmission 

belt theory’ of administrative law describes a state in which legislation by the 

legislature serves to transfer democratic legitimacy to administrators and 

delegated rule-makers while at the same time constraining their powers so that 

 
118 ibid  
119 Margit Cohn, ‘Fuzzy Legality in Regulation: The Legislative Mandate Revisited’ (2010) 22 Law and 
Policy 410 
120 Robert Baldwin, Martin Cave and Martin Lodge, Understanding Regulation: Theory, Strategy and 
Practice (2nd Edition, OUP 2012) 27 
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they advance legislative goals.121  However, this theory which Stewart himself 

sets up for criticism and refers to as a ‘mere transmission belt’122, is not 

particularly helpful when using the legislative mandate to gauge regulatory 

performance.  

 

Stewart in his criticism of the traditional model of administrative law noted the 

problem of discretion which relates to the fact that the statutes that grant 

legislative mandates to regulatory bodies, do in practice provide them with wide 

discretion and room for interpretation.123 This is partly because legislation is often 

the result of political compromises and embodies different values. Also, 

legislation must allow regulators to respond to an unpredictable future, so they 

must be given some freedom to allow them to make judgements on policies and 

implementing strategies. One could even argue that an imprecise mandate is 

given to the regulator by the legislators precisely so that the legislators are not to 

blame for the inadequacies of the regulators. These make it difficult to define in 

precise terms what fulfilling the mandate involves. 

 

Furthermore, statutes often set out objectives that might exist at mutual tension 

meaning that achieving such objectives might involve trade-offs between other 

objectives.  For these reasons, regulators are rarely involved in the unimaginative 

and mechanical transference of statutory objectives into results on the ground.124  

As Baldwin, Cave and Lodge observed, the legislative mandate benchmark, 

though relevant, will rarely provide an easy answer to the questions of 

legitimation.125  
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125 Robert Baldwin, Martin Cave and Martin Lodge, Understanding Regulation: Theory, Strategy and 
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It is also worth noting that McCubbins, Noll and Weingast provide what can be 

described as a partial rebuttal to Stewart’s criticisms.126 They argue that 

legislatures ‘control’ administrative agencies not just by substantive norms but 

also by procedural devices i.e. the mirroring principle127 and that administrative 

action is faithful to the mandate when it follows the procedures designed to 

ensure fidelity to the enacting coalition.128  In other words, legislatures have other 

ways of controlling what regulatory agencies do, that is, through imposing certain 

procedural devices which place limits on or encourages certain substantive 

actions. However, this approach has the effect of blurring the distinction between 

substance and process (i.e. legislative mandate and due process) since it can be 

said that if the process is being followed by the regulatory agency, then the 

mandate is also being followed.  

 

It can be established that although fulfilling the legislative mandate, in theory, is 

an indication of good regulation, in practice, it is a difficult criterion to substantiate 

and validate, particularly because of the problem of discretion. Thus, for the 

purpose of this thesis, it is best to think of this benchmark not necessarily in the 

sense of the regulator fulfilling the mandate per se, but rather that there must be 

a legislative mandate which is clear and coherent in setting out the regulators 

statutory objectives even though tensions might exist within it. Without clearly 

defined statutory objectives, the regulator may be open to political exploitation, 

mission creep and all the other pitfalls that can befall an unwary regulator.129 As 

the House of Lords Select Committee on Regulators noted, some of the other 

major benefits associated with having clarity in the statutory mandate include: 

greater consistency in regulators' decision making; a greater likelihood of an 

internally well-organised, well-run regulator; greater opportunities to monitor 

 
126 Mathew Mccubbins, Roger Noll and Barry Weingast ‘Administrative Procedures as Instruments of 
Political Control’ (1987) The Journal of Law, Economics, and Organization 243 
127 This is the notion that administrative procedures are not used to preselect specific policy outcomes, but 
to create a decision-making environment that mirrors the political circumstances that gave rise to the 
establishment of the policy.  
128 Mathew Mccubbins, Roger Noll and Barry Weingast ‘Administrative Procedures as Instruments of 
Political Control’ (1987) The Journal of Law, Economics, and Organization 243, 255 
129 For further discussion see Select Committee on Regulators, UK Economic Regulators (HL 2006–07, 
189–II) Regulators with imprecise mandates may, nevertheless, claim that they deserve the support of the 
public because they are properly accountable to, and controlled by, democratic institutions. Thus, a 
regulatory agency might claim that it is accountable for its interpretation of its mandate to a representative 
body and that this oversight renders its exercise of powers acceptable. 
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regulatory performance successfully and an increased ability for regulated 

industries and consumers to judge the legitimacy and appropriateness of 

regulatory policies and actions.130 

 

It is also equally important that the legislative mandate is in sync with the industry 

structure as it is the foundation of regulatory action and determines not only the 

regulatory structure but also the regulator’s goals, its powers, its roles as well as 

its limitations. Consequently, an out of sync legislative mandate, would most likely 

not provide the regulator with all the necessary instruments for regulatory 

intervention and could encourage the rise of regulatory lacunas especially if the 

industry is one where technological development and advancement takes place 

at a high pace. Having considered the criterion of legislative mandate, we shall 

focus on the next benchmark which is accountability. 

 

2.2.2 Accountability  
 
According to the Baldwin Cave, and Lodge, regulators with imprecise mandates 

may, nevertheless, claim that they deserve the support of the public since they 

are properly accountable to, and controlled by, democratic institutions.131 Thus, 

a regulator may claim that its accountability for its interpretation of its mandate to 

a representative body renders its exercise of powers legitimate.132  Although, their 

discussion of accountability centres on answerability to external institutions which 

could either be representative (e.g. parliament) or unrepresentative (e.g. the 

courts) which they identify as problematic since it does not involve an elected 

body holding the regulator to account.133 They also note that the expertise of such 

external institutions may be called into question.134 Baldwin, Cave and Lodge do 

not quite provide a precise definition of accountability within the regulatory 

context. 
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While a consensus exists on the need for accountability, various academics have 

provided different interpretations of accountability.135 According to McEldowney, 

to be accountable is ‘to give reasons and explanation for actions or decisions 

taken’.136 He traces the idea of accountability back to the earliest form of 

organised government, as the characteristic of medieval accountability was the 

direct responsibility of the individual servant to the King.137 However, when 

considering present day government, he distinguishes between internal and 

external accountability. Internal accountability ‘relates to internal guidance within 

government department based on the rules of conduct that are not statutory and 

some may not be widely published’.138 Internal accountability typically involves 

answerability to a manager or a higher level of authority within the same structure 

as opposed to accountability to the public or an external body. Although internal 

accountability may prove effective, it is often hidden from external scrutiny and 

could be secretive as it often involves confidential and sensitive information.139  

 

External accountability, on the other hand, implies being responsible or 

answerable to an external body. This takes numerous forms such as legal redress 

in the form of appeals to courts and tribunals. The United Kingdom’s ministerial 

responsibility is also a good illustration of external accountability. Under the 

current regime, ministers are accountable to the parliament for the conduct of 

their ministry and so is the executive branch of government. Ministerial 

responsibility is fundamental to the parliamentary system, because it ensures the 

accountability of the government to the legislature and ultimately, to the 

population which all ties in with the notion of ‘responsible government’140. While 

McEldowney does give a good account of the principle of accountability, he does 

so in the traditional context of accountability in the public sector, which revolves 

around mechanisms traceable to the three arms of government through executive 

 
135 See Cosmo Graham, Regulating Public Utilities: A Constitutional Approach (Hart 2000) 65; John 
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control, legislative oversight and judicial review. The notion of accountability has 

since evolved to accommodate various other institutions and agencies such as 

public audit institutions and international bodies.141 

 

For the purpose of this thesis, it is more appropriate to consider accountability in 

the regulatory context. As such Graham’s assessment is more apt as he focuses 

directly on methods for making the regulators accountable for their activities. 

Graham identifies accountability as meaning that ‘the regulators should be able 

to give reasoned justifications for their actions, which is rationally related to their 

mandate’.142 He does, however, point out that this notion of accountability is 

weak, as it does not question the mandate given to the regulator.143 

Consequently, it is possible to accept that regulators were accountable, but to 

challenge the terms of the mandate they are given. This issue is further 

complicated by the fact that the mandate given to regulators tends to be 

ambiguous and normally involves interpretation and broad discretions which 

relates to the challenges in using legislative mandate as a measure of good 

regulation.144 

 

Another definition worth considering is that offered by Scott. Scott defines 

accountability as ‘the duty to give account for one’s actions to some other persons 

or body’.145  This definition does raise the question of ‘to whom is accountability 

given’ and through which mechanism. Scott like McEldowney identifies that the 

traditional concept of accountability encompasses the formal duties of public 

bodies to account for their actions to ministers, Parliament and courts.146 He 

does, however, recognise that changes in accountability structure have resulted 

in some extended forms of accountability such as tribunals, public audit 

institutions, international bodies and administrative agencies. He supports this by 

showing in an analysis of the UK telecommunications industry that the traditional 

accountability mechanisms are being supplemented by new forms which enable 
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us to acknowledge an ‘extended accountability’. 147 Consequently, this definition 

shall be adopted as the working definition of accountability in this thesis as it 

accommodates the role played by other bodies in regulatory accountability.148 It 

is also akin to Baldwin, Cave and Lodge’s expansive perception of accountability. 

 

Having defined accountability as ‘the duty to give account for one’s actions to 

some other persons or body’149, various questions arise such as ‘who is 

accountable’, ‘for what is accountability given’, ‘on what criteria the accountability 

is based’, ‘to whom is accountability given’ and ‘through what mechanism is 

accountability given’. As to the question of who is accountable, the answer in this 

context is the sector-specific regulator. Whereas the issue of ‘for what is 

accountability given’ and ‘on what criteria accountability is based’ is determined 

by reference to the legislative mandate granted to the regulator. Finally, as to the 

issues of ‘to whom is accountability given’ and ‘through what mechanism’, there 

are various mechanisms which extend past the traditional trio of executive 

supervision, legislative oversight and judicial revision. An in-depth discussion of 

the various mechanisms for accountability in the Nigerian telecommunications 

sector will take place in the subsequent chapter where the Nigerian 

telecommunications framework is accessed. 

 

Accountability plays a very important role in establishing good governance and 

helps improve public confidence in regulatory activity.150 As previously 

mentioned, the notion of regulatory agencies does not exactly fit into a system 

which prioritises representative democracy and separation of powers. Therefore, 

ensuring that such regulatory agencies are accountable as is expected of 

government agencies in a democratic system, helps justify their necessary 

existence. In other words, accountability lends legitimacy to the exercise of 

regulatory power.   
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Accountability is also universally accepted as essential to good regulation, the 

Mandelkern report,151 the BRTF,152 and the OECD153 also identified 

accountability as one of the indicators of good regulation. Thus, there is little 

debate about the need for accountability in the regulatory process. The more 

difficult discussion relates to questions about how accountability is 

operationalised. The wide discretion granted to regulators also creates a problem 

for accountability154 as with fulfilling the legislative mandate which in itself is a 

means of holding the regulator accountable. Nevertheless, there is little doubt 

that accountability is key to ensuring good regulation and legitimising regulatory 

activity.155 Having concluded on the indispensable nature of accountability in the 

regulatory framework, we shall now draw attention to the issue of due process. 
 
2.2.3 Due Process 
 
The underlying rationale behind due process is that the modus operandi of the 

regulator does not infringe on the rights owed to a person or legal entity. Where 

decisions are made affecting individual persons or firms, they are usually subject 

to the principle of fair hearing.156 Furthermore, regulatory procedures should be 

fair, accessible and open to the public, insofar as the secrecy of confidential 

information is not compromised. As such, transparency can be held to be an 

element of due process. A broad view of due process may also be regarded as 

including the participation of interested parties i.e. consumers, stakeholders, etc. 

in the formulation of regulatory policy and decisions. It has been argued that such 

procedures encourage administrative rationality thereby leading to better rules 

and decisions.157 
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It can be argued from the above that there are two perspectives from which to 

look at due process: The first being participation in the actual decision-making 

process and the other being fairness in the regulatory process in relation to those 

directly affected by the regulatory decisions. Due process in relation to decision 

making can be tricky at times because questions such as who should be able to 

participate, to what extent and in what manner often arise.158 Also, more 

participation may lead to less effective decision-making and even stagnation in 

the regulatory process.159 Furthermore, the extensive participation rights may not 

be consistent with the effective exercise of regulators’ expertise.160 Trade-offs 

have to be made between extensive participation and effective implementation of 

the legislative mandate and even the use of expert judgment in the regulatory 

decision making. Yet, it is worth noting that participation in the decision-making 

process can be seen as an additional form of accountability which comes from 

the ‘bottom’ (the public) and differs from the usual traditional concept of 

accountability which comes from the ‘top’ (the parliament).161 More so, the 

existence of hindrances to the traditional forms of accountability from the ‘top’ 

does not necessarily exclude participation in the decision-making process from 

the ‘bottom’.162 Craig illustrated this using the example of the allocation of media 

licenses or funds for act wherein the fact that we want such a process to be free 

from party bias does not in any sense warrant the conclusion that interested 

parties should not be enabled to participate or air their views.163 

 

In terms of fairness in the regulatory process, many ideas about due process in 

the English and English-derived legal systems are inherent hence why it is called 

natural justice.164 In the same token, due process is also about adherence to 

processes set out in legislation, i.e. the mandate given is not only to pursue goal 
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161 For a detailed discussion of the rationales for due process see Paul Crag, Public Law and Democracy 
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sua (no-one should be a judge in his own case). 



 

 40 

X, but to pursue goal X in accordance with process Y. It is for this reason that 

Lord Diplock in the case of Bushell v Environment Secretary stated thus: 

What is fair procedure is to be judged not in light of constitutional 
functions as to the relationship between the minister and the other 
servants of the Crown who serve in the government department of 
which he is the head, but in light of the practical realities as to the 
way in which administrative decisions involving forming 
judgements based on technical considerations are reached..165  

 

In the GCHQ case,166 he went even further by lumping together natural justice 

with legislatively enacted procedures when he stated of judicial review thus: 

I have described the third head as "procedural impropriety" rather 
than failure to observe basic rules of natural justice or failure to act 
with procedural fairness towards the person who will be affected 
by the decision. This is because susceptibility to judicial review 
under this head covers also failure by an administrative tribunal to 
observe procedural rules that are expressly laid down in the 
legislative instrument by which its jurisdiction is conferred, even 
where such failure does not involve any denial of natural justice.167 

 
Lord Diplock’s willingness to merge natural justice with legislatively enacted 

procedures is illustrative of the blurring distinction between them. Thus, this 

suggests that while the requirement of due process is far from perfect and well 

defined, it remains essential to ensuring good regulatory decisions, policymaking, 

and the protection of rights. This thesis shall now focus on the value of expertise 

in regulatory decisions. 

 

2.2.4 Expertise 
 
As the name suggests, this criterion deals with whether the regulatory body has 

the required expertise and information to make expert judgement while carrying 

out its regulatory functions. The concepts of expertise and experts are often 

regarded as unambiguous by most commentators. Edmond states: 

The concepts are presented as predetermined, temporally and 
spatially quite often obvious, and even natural. Typically, ‘experts’ 
from specific fields, occupations or with special skills- perceived or 
represented as relevant- are identified and their ‘exercise’- whether 
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skills, opinions, authority and so on- invoked, evaluated or 
criticized.168 

 

This test though of relevance, has been criticised because it has been suggested 

that the regulator may sometimes support its decisions by laying claim to its 

expertise to avoid complying with the requirement of due process and 

accountability. A regulator’s typical stance is ‘trust to my expertise’169 because a 

judgment has to be made on the basis of several factors and variables, and 

specialised knowledge, skills and experience have to be applied.170 The experts 

assert that they will make the most appropriate decisions and achieve the best 

results when given the freedom to operate. However, this leads to the question 

of ‘Can experts be trusted?’ A natural scepticism of ‘experts’ by laypersons further 

threatens the demands of support from experts.171 As Mashaw puts it: 

‘The basis for legitimacy of professional treatment is that the 
professional is a master of an arcane body of knowledge and 
supports his judgement by appealing to expertise. But whereas the 
bureaucrat displays his or her knowledge through instrumentally 
rational routines designed to render transparent the connection 
between the concrete decisions and legislatively validated policy, 
the professional’s art remains opaque to the lay man.’172 

 

How are the opinions of one expert to be weighed against those of another? Are 

there legal or regulators’ demand placed on experts distorting expert practice? 

How do we prevent experts from becoming ‘advocates’ and ‘hired guns’?173 

These are some of the many questions that have been asked in previous 

discourse relating to expertise in regulation. 174 

 

A case could also be made for having generalists within the regulator as opposed 

to specialists. For example, the traditional British civil service valued generalists 
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over expertise175 i.e. those with broad-based knowledge, good at synthesising 

information in providing advice, formulating policy and managing departments 

with only a few civil service positions reserved to medical, scientific and technical 

experts. On that note, it can be asked whether a regulator who adopts such a 

stance in its hiring policy is less desirable than one that values experts more than 

generalists.  

 

Similarly, the notion of expertise itself is complicated as questions could be asked 

as to what kind of expertise is considered more valuable. For instance, a detailed  

knowledge of the industry, and the people working in it, the business strategies 

of the different players as opposed to a technical-engineering understanding of 

wired networks, spectrum frequencies and different kinds of media for 

transmitting data or knowledge of legal principles such as universal service, 

abuse of a dominant position and services in the general interest opposed to an 

economic understanding of market failure and asset valuation. If one agency 

scores highly in terms of an exhaustive knowledge of the industry and another on 

a technical-engineering understanding of wired networks and spectrum 

frequencies, which is better? Unfortunately, there is no single correct answer to 

this question, as the answer given will most likely be determined based on other 

factors such as the nature of the industry, the level of competition, the 

externalities present and the practices of the regulated parties, amongst other 

things. In essence, questions as to how different types of expertise might matter 

are determined subjectively. Thus, one is probably safer to argue that the make-

up of a regulator should reflect a varied pool of expertise well-armed with the 

know-how to deal with any foreseeable eventualities. 

 

That being said, even Baldwin, Cave and Lodge took cognisance of Beck and 

Giddens’ criticism of expertise. Beck and Giddens argued that within a ‘risk 

society’176 reliance on traditional securities and certainties is no longer adequate, 

 
175 David Judge, ‘Specialists and Generalists in British Central Government: A Political Debate’ (1981) 
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with the future (and also with safety), which generates the notion of risk’. See Ulrich Beck, Risk Society, 
Towards a New Modernity (Sage Publications 1992) 260; Anthony Giddens ‘Risk and 
Responsibility’ (1999) 62(1) Modern Law Review 1 
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and that society is immersed in the future and the risk that stem from 

technological advances which leads to the creation of new risk environment for 

which history provides little experience.177 Consequently, the resultant risks and 

uncertainties cannot always be solved through scientific advancement. 178  This 

also undermines the regard in which experts are held as experience tells us that 

‘we cannot rely on experts to guide us in our choices, but we must insist on a new 

political dialogue built on the death of deference to those claiming special 

expertise’.179 The fact that the public is in general, less trusting of experts suffices 

to undermine demands of support from experts. 

 

Regardless of all these questions that are left unanswered about expertise, there 

is a need for some level of expertise in regulatory bodies. Even the biggest critics 

would not disagree with the fact that some level of expertise is required in the 

regulatory process.180 Hence whether the regulator has sufficient expertise is an 

ideal indicator of good regulation and is relevant in the evaluation of a regulatory 

framework. Yet, in practice, there are some issues which are not susceptible to 

expertise such as social obligations/policy which may represent desired political 

or popular outcomes whereas in other cases expert analysis may be required. 

Perhaps, a way to alleviate the doubt surrounding experts is to ensure that 

expertise claims are reinforced by legislative or administrative actions to 

designate those issues that are solely matters of judgement for the regulator and 

also improving the levels of training and resources where found wanting. 181  

 

Conceivably, an alternative way to reflect on expertise is not only that experts are 

required in the regulatory process, but that the regulator must apply the 

appropriate expertise or know how to deal with the regulatory concerns that they 

are faced with at any given point in time. This ties in with the notion of responsive 

regulation i.e. that regulation be responsive to  
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industry structure in that different structures will be conducive to different degrees 

and forms of regulation182 but also raises links back to the subjective element of 

how different types of expertise might matter at different times. Consequently, for 

the purpose of this thesis, this approach will not be utilised as it would entail 

examining various regulatory decisions on a case by case basis or the expertise 

applied by the regulator at different timeframes which is not what is sought to be 

achieved herein.  This part of this thesis aims to examine holistically the current 

framework for telecommunications regulation as opposed to the various 

regulatory responses to various issues. Therefore, the approach of this thesis in 

evaluating the expertise in relation to good regulation is to observe if the current 

regulatory framework as a whole can support claims of expertise being utilised in 

the decision-making process.  Having examined the value of expertise, the final 

criterion of efficiency shall be analysed below. 

 
2.2.5 Efficiency 
 
Baldwin, Cave and Lodge suggest that a regulator can be judged by how 

efficiently it has acted in the discharge of its regulatory function. With regards to 

providing proof of efficiency, a regulator can do so by showing that the regulatory 

policy/legislative mandate is being executed with the least level of cost i.e. 

productive efficiency. However, because such a claim is based on the regulator 

fulfilling its legislative mandate, it is also afflicted with the same problem as 

discussed in the mandate, particularly those due to the vague nature of the 

mandate.183 This measure of efficiency has proven particularly difficult when the 

mandate fails to set down clear objectives184 or where the regulator’s functions 

intermesh with those of other agencies and bodies.185  

 

An alternative measure of efficiency involves reference to the fact that the 

regulation at hand has led to results, which are efficient. This variant of efficiency 
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claim pertains to either the regulator’s allocative efficiency or its dynamic 

efficiency. Allocative efficiency occurs when it is impossible to make at least one 

consumer better off without making another worse off; whereas dynamic 

efficiency relates to striking a balance between short-run goals and long-run 

concerns, in other words, whether there is the encouragement of desirable 

process and product innovation and whether the system produces flexible 

responses to change in demand.186  

 

Regardless of which measure of efficiency is used, claims of efficiency are still 

fraught with difficulties as the pursuit of efficiency may conflict with social or 

distributional objectives. Foster is one of the commentators who believe that the 

performance of utilities regulators should be judged based on efficiency but that 

their remit should be restricted to issues of economic analysis.187 But, Prosser 

has contested the use of efficiency as a measure on the ground that statutes 

granting regulatory powers do not make maximizing economic efficiency the sole 

regulatory goal and that a series of social obligations and non-economic ends 

such as universal service are legislative objectives with at least equal 

importance.188 He goes on further by stating regulatory goals ‘as mixed and 

include irretrievably varied rationales, economic and social’.189 However, Prosser 

reaches this conclusion through an examination of regulatory statutes which, in 

the UK have a fairly clearly defined set of objectives which are very clearly not 

primarily efficiency-based. 

 

The uncertainty around efficiency lies not only in terms of regulatory process but 

also in terms of public administration in general. The US Supreme Court came 

close to asserting that administrative efficiency is inherently incompatible with 

constitutionality as they held thus: 

The Constitution recognizes higher values than speed and 
efficiency. Indeed, one might fairly say of the Bill of Rights in 
general, and the Due Process Clause in particular, that they were 
designed to protect the fragile values of a vulnerable citizenry from 
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the overbearing concern for efficiency and efficacy that may 
characterize praiseworthy government officials no less, and 
perhaps more, than mediocre ones.190 

 

As Durant and Rosenbloom noted, the primary problem with treating efficiency 

as a pillar of public administration is that, standing alone, it provides little, if any, 

guidance for action as it must be contextualized and assessed in relation to 

specific objectives and other values.191 In certain instances, efficiency in the 

regulatory process could easily conflict with due process and other values. 

Sometimes efficiency will support administrative action, but at other times, it will 

not.192   

 

This is problematic because the Baldwin, Cave and Lodge Criteria, were 

developed as a set of criteria which are to be applied jointly as opposed to a 

selection from which to cherry-pick. Critically, can efficiency be disregarded as a 

criterion without it impacting on the outcome of the Baldwin, Cave and Lodge 

criteria? For instance, if a regulatory system performs excellently in the first four 

criteria, but it is highly inefficient, it would most likely not be considered good 

regulation. In the same manner, a system which meets the other criteria 

sufficiently but fails woefully in relation to accountability, would not be considered 

good regulation. This would suggest that efficiency cannot be entirely discarded 

as one of the criteria of good regulation.  

 

While, it is still desirable for the regulator to carry out its activities in an efficient 

manner, there are times where efficiency forms little or no part of the 

consideration in regulatory action, especially where social obligations and non-

economic ends (such as universal service) are being considered.193 Since 

Baldwin, Cave and Lodge apply a multi-disciplinary approach to regulation 

including economics,194 it is logical for an economic principle such as efficiency 
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to form part of the criteria for good regulation.195 However, it means that the 

criticisms that apply to the economic analysis of law apply to efficiency as it also 

struggles where non-economic or social goals are concerned. This limits the 

conclusions that can be drawn from such an evaluation even if the requisite 

information was available for an assessment of either productive or allocative 

efficiency.  

 

Furthermore, working out whether one decision is efficient, as opposed to any 

alternative, is difficult. Not only will such an analysis be highly technical, it would 

depend on access to information which is not available in Nigeria and would also 

have to be historic. With this being a legal thesis, it is not in a position to make 

such judgements on an economic value like efficiency. It is, therefore, the view of 

this thesis that although, efficiency is an appropriate benchmark in the pursuit of 

good regulation, due to its limits as an economic principle, it is ill-suited for the 

objective examination of a regulatory framework from a legal perspective. 

Importantly also, it will be impossible to apply efficiency for the purpose of 

regulatory evaluation in this thesis as the information required for such an 

examination is simply not available. 

 

2.3 Conclusion 
 
In order to identify an appropriate viewpoint for regulatory evaluation in this thesis, 

this chapter commenced with an examination of the various perspectives on 

regulation. Baldwin, Cave and Lodge’s multi-pronged approach to good 

regulation is identified as ideal because their criteria form part of an academic 

consensus as well as an official one on bureaucratic legitimacy and regulation 

thus suggesting that their criteria not only have theoretical footing but also real-

world relevance. 

 

It can be observed that although each of the five criteria have their own 

shortcomings, when considered collectively, they form respectable features of 

any regulatory framework. One of the shortcomings of these five criteria relates 
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to the arbitrariness of the distinction between certain values such as, drawing a 

line between fulfilling the legislative mandate and ensuring due process. 

Similarly, complying with due process may also encourage or involve elements 

of accountability. Yet, in this thesis by keeping the discussion on legislative 

mandate centred on having a clear and coherent mandate as opposed to ‘fulfilling 

the mandate’, it is possible to draw a reasonable line between the two while also 

avoiding the problems related to the regulator’s discretion and the imprecise 

nature of the mandate. This is certainly not a decisive solution to this issue as a 

subjective element (a personal delineation) has been introduced into the mix. 

Nevertheless, the difficulty in drawing a clear line between certain values 

becomes less of a problem if all values are being considered together because 

in doing so, all relevant aspects of the criteria can still be assessed despite the 

use of a subjective distinction between them. 

 

Another criticism of these five criteria when initially laid down by Baldwin in his 

book was in relation to the problem of trade-offs. i.e. trade-offs between the 

various criteria for good regulation when they conflict. For example, how do we 

strike a balance between fulfilling the legislative mandate and ensuring due 

process by way of participation of interested parties or between ensuring 

accountability and efficiency?  Prosser pointed this out in his review thus: 

The book is weakest at the theoretical level in dealing with trade-
offs between different criteria of legitimacy; as was apparent 
above, the need in particular for trade-offs between efficiency and 
accountability often arises, but little help is given in how to 
undertake such a trade-off. The author is correct in suggesting that 
a single idealist theory of democracy is insufficient to ground claims 
of practical legitimacy, but he never adequately develops his 
suggestions that alternatives could be developed through analysis 
of existing claims and their implications.196  
 

Baldwin, Cave and Lodge’s answer to this is that, the weight that individuals place 

on each criterion will reflect their personal political philosophies and, in the 

absence of a universal agreement on the nature of an ideal world, persons will 

differ on matters of weighting.197 They argue further that where policy choices 
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involve trade-offs between furthering the different criteria, a determination of that 

choice will demand reference to a political philosophy or position.198 However, 

normative argument is about more than observing that different individuals hold 

different views, it is about coming up with a rational account of who (among the 

contending views) is right. Also, this could be considered an admission that 

Prosser was right that the legitimacy claims framework of Baldwin, do not offer 

any answers to questions of trade-offs with the effect that individuals have to 

make up their own minds without any assistance from the theory.199  

 

They do note however, that performance under one criterion (e.g. the legislative 

mandate) may be related, under certain circumstances, to performance under 

another (e.g. fairness and openness of processes).200 Thus, if a regulatory regime 

is perceived by the public or industry to be unfair, the regulator may enjoy low 

levels of co-operation, and this may impede performance in satisfying the 

mandate.201 Consequently, the option of implementing an extreme trade-off 

between fairness or openness and more efficiency in achieving mandated ends 

might not exist as public response may stand in the way of achieving this 

efficiency.202 This implies that, whatever the government’s policy is, it should be 

wary of endorsing regulatory designs that score conspicuously badly on any of 

the five tests. Performance, as judged on the other criteria, may be affected 

detrimentally by such a course of action.203  

 

This thesis is inclined to agree with Prosser’s observation on the trade-offs 

between the different criteria for good regulation as no matter how the issue is 

contemplated, there cannot be a conclusive answer as to how to balance the 

trade-offs between the various criteria. Perhaps, the best way to conceptualise 

the issue of trade-offs is that the balance to be struck between the various criteria 

is largely dependent on the political philosophy of the jurisdiction under 

consideration at that particular point in time. In other words, it is determined by 
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factors such as general view or specific ethic, and political belief currently in 

place. Thinking about Nigeria, under a military dictatorship such as the Nigerian 

military juntas of 1966–1979 and 1983–1998, it would be fair to assume that very 

little weight would be placed on criteria such as due process or accountability, 

rather the most weight might be placed on efficiency which supports the point 

made above. The criterion of legislative mandate also becomes problematic 

because even though a legislative mandate might exist by way of legislation, 

public support has little value in a dictatorship and a democratic legislature might 

not even exist.204 However, this example is extreme and solely illustrative. The 

issue in relation to legislative mandate in this instance cannot be considered a 

further criticism of the Baldwin, Cave and Lodge approach as the context within 

which the principles were developed and to be applied is a democratic system of 

government where public support is at the heart of government as opposed to a 

dictatorship. Nevertheless, the point to be made is that trade-offs between these 

criteria will be determined by the context of the discussion since theory provides 

no remedy. 205 

 

Accountability as a criterion of good regulation requires little debate given the 

universal consensus on its role in establishing good governance and improving 

public confidence in regulatory activity.  Legislative mandates as discussed often 

grant wide discretions and are subject to interpretation thereby making it difficult 

to define what fulfilling the mandate involves for the regulator. Nonetheless, the 

importance of the legislative mandate to the regulator’s function is such that it 

cannot be jettisoned despite the complexities involved. Not only does the 

legislative mandate grant the regulator its authority, it is also based on the 

mandate that the regulator is held accountable. For this reason, having a clear 

and precise mandate is essential and clearly relevant to ‘good regulation’ in 

Nigeria.  

 
204 During the Military Dictatorship eras in Nigeria, legislative and executive power was vested in the 
Supreme Military Council (1966–1979, 1983-1985). Subsequently it was vested in the Armed Forces 
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205 It must be noted that while there is no in-depth discussion of the trade-offs that exist between these 
principles laid down by the BRTF, it would be wrong to presume that no such trade-offs exist. For 
instance, there could be trade-offs between ensuring consistency in the regulatory process and also 
proportionality. However, having the same discussion in relation to the BRTF principles will be repetitive 
as the conclusion to be reached in terms of how to balance such trade-offs will be the same as there 
cannot be a conclusive answer as to how to balance the trade-offs between the various criteria. 
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In addition, due process is a worthy and suitable measure of the regulatory 

framework as not only does it protect the rights of interested parties by ensuring 

that regulatory procedures are fair, accessible and open, it also has a legitimating 

effect as proper democratic influence over regulation is maintained by observing 

due process. Also, despite the scepticism surrounding experts, the need for 

expert judgment in the regulatory process is undeniable, making it essential for 

good regulation.  

 

The efficiency criterion was found to be flawed due to its conflict with other 

regulatory goals as it fails to take full account of the social and rights-based 

rationales for regulation. Furthermore, efficiency claims cannot easily be 

rationalised based on the difficulty in showing that a particular approach to 

regulation achieves better results in comparison to an alternative method when 

the alternative is yet to be put to the test.206 This thesis is also not in a position to 

make judgements on efficiency given the uncertainty and lack of objectivity 

involved in defining efficiency. Lastly and most significantly, the data required for 

such analysis is not available thereby making it too difficult to apply for the 

purpose of this thesis. For this reason, this thesis shall only be applying four of 

the five criteria laid down by Baldwin, Cave and Lodge in assessing the Nigerian 

regulatory framework for telecommunications.  

 

Thus, the set of criteria that will be employed for assessing the regulatory 

framework for telecommunications in Nigeria are accountability, legislative 

mandate, due process and expertise. It is worth noting that these criteria are 

consistent with Levy and Spiller’s view as their three complementary 

mechanisms207 can be argued to be related to legislative mandate, accountability 

and due process within the regulatory process. This is because the substantive 

restraints on discretionary actions by the regulator as well as the formal restraints 

on changing the regulatory structure are to a large extent determined by the 
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regulators’ legislative mandate i.e. the Nigerian Communications Act 2003 in the 

case of the NCC and the United Kingdom’s Communications Act 2003 in the case 

of Ofcom. That being said, some restraint to changing regulatory structure might 

also be provided by other laws particularly, the Constitution. Also, the 

enforcement of such restraints involves ensuring the accountability of the 

regulator as well as the adherence to due process in the regulatory process which 

as earlier identified, encompasses compliance with the procedures set out in 

legislation.208 While Levy and Spiller have argued that it does not matter too much 

what the regulatory structure is like, outcomes can be positive as long as certain 

conditions are met, this correlation with good regulation, however suggest that 

some elements of good regulation (legislative mandate, accountability and due 

process) are required for regulation to produce positive outcomes. This further 

supports the pursuit of good regulation as it implies it would most likely produce 

positive outcomes. 

 

It also further justifies the selection of these criteria for the evaluation of good 

regulation within the Nigerian telecommunications regulatory framework 

particularly since Levy and Spiller’s theory was developed using the empirical 

case of the telecommunications sector. Having identified an ideal set of criteria 

for good regulation above, these criteria will be applied in the subsequent chapter 

of this thesis, to evaluate the Nigerian regulatory framework for 

telecommunications in order to determine the extent to which good regulation 

exists and whether or not the current regulatory framework is worthy of support.  
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CHAPTER 3- Good Regulation within the Nigerian 

Telecommunications Sector 
3.0 Introduction 

 

In the previous chapter, the Baldwin, Cave and Lodge criteria were identified and 

adopted as a suitable yardstick for regulatory evaluation. This chapter applies 

these criteria in examining the Nigerian telecommunications regulatory 

framework. This evaluation is carried out with the aim of reaching a conclusion 

as to what extent good regulation exists under the current regulatory framework. 

Having earlier noted that independent agencies such as the NCC do not fit into 

the typical understanding of representative democracy and separation of 

powers,209 it has become necessary to justify the existence of such a regulatory 

arrangement. 

 

Consequently, this chapter seeks to offer an assessment of good regulation 

under the current regulatory framework for telecommunications in Nigeria. It 

commences with a brief discussion of the history of telecommunications 

development in Nigeria till date in order to provide the context for the ensuing 

examination. In the subsequent section, the evaluative criteria of good regulation 

established in the preceding chapter is then used to assess the current regulatory 

framework for telecommunications in a bid to reach a conclusion as to what extent 

good regulation exists. In other words, given the criteria of good regulation earlier 

adopted in Chapter Two, does the current regulatory framework meet the 

requisite benchmarks?  

 

In adopting this approach, this thesis is able to demonstrate the various 

shortcomings of the regulatory framework. Given the fact that the regulatory 

framework utilised in the UK can be considered an archetypal example of what 

good regulation should look like210 and the historical relationship between both 

jurisdictions, this thesis also considers how close the Nigerian framework is to the 
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UK arrangements, given the peculiarities of Nigeria. This approach helps 

highlight the deficiencies of the Nigerian framework and also how to remedy 

them. Case law is also utilised in this Chapter to demonstrate the real-world and 

legal implications of the current regulatory provisions. 

 
3.1 The History of the Development of Telecommunications in 

Nigeria 
 
Before a critique of the Nigerian regulatory framework for telecommunications 

can be undertaken, it is necessary to provide the reader with some background 

information about the development of telecommunications in Nigeria as this sets 

out the context for the subsequent assessment of the regulatory regime. In this 

section, the development of telecommunications services from inception till date 

shall be explored. Although this section is mainly descriptive in nature, the 

information herein forms the basis of the evaluation carried out in the subsequent 

section and is relevant to the analysis carried out in subsequent chapters of this 

thesis. 

 

The development of telecommunications services in Nigeria began in 1886, 

under the British colonial administration when a cable connection was 

established by the African District Telegraph Company between the colonial 

office in Lagos and the London office.211 The next few years saw the introduction 

of the telephone service to other government offices around Nigeria.212 In 1895, 

the key and sounder system was introduced and managed by the Public Work 

Department (PWD).213 However, telecommunications services were later 

transferred to the Post and Telegram Department (P&T) in 1907.214 This was the 

slow but steady development that led to the systematic formation of a national 

telecommunications network with the first commercial trunk telephone service 

being established in 1923.215 
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212 ibid 164 
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When Nigeria attained independence from Britain in 1960, the country had 

approximately 18,724 phone lines and 131 telephone exchanges for use with a 

population of forty million (40,000,000) people.216 This meant a tele-density of 

about one (1) telephone line per ten thousand (10,000) people. From 1960 till 

1985, two bodies managed the telecommunications sector. The Department of 

Post and Telecommunications (P&T) was in charge of the internal network and 

Nigerian External Telecommunications (NET) Limited, a state-owned limited 

liability company, was at the helm of all external communications.217 By 1985, the 

installed switching capacity was approximately 200,000 lines which was well 

below the target of 460,000 with the tele-density of 1 phone line to 440 people 

which was equally well below the recommended target by ITU for developing 

countries which was set at 1 phone line to a 100 people.218 All exchanges at this 

time were analogue and the telephone services were unreliable, congested, 

expensive and customer unfriendly.219 Other characteristics of 

telecommunications development between 1960 and 1985 include ‘poor 

management, lack of accountability and transparency and low level of executive 

capacity’.220 

 

The year 1985 marked a significant change in the telecommunications sector as 

the Post and Telecommunications Department was broken up into two distinct 

bodies. The postal division of P&T was formed into the Nigerian Postal Service 

(NIPOST) to handle all postal affairs while the Telecommunications division was 

merged with the Nigerian External Telecommunications (NET) LTD to become 

the Country’s first national carrier, Nigerian Telecommunications Limited (NITEL) 

as a state-owned enterprise.221 The main objective behind the establishment of 

NITEL was to ‘harmonise the planning and coordination of the internal and 
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external telecommunications services, rationalise investments in 

telecommunications development and provide accessible and affordable 

services’.222 

 

By the end of the 1980s, the number of phone lines gradually rose to about 

400,000 installed lines with a capacity of about 700,000. However, only about 

60% of the installed lines were actually functioning.223 In 1992, the Military 

Government enacted the Nigerian Communications Commission Decree224 

establishing the Nigerian Communications Commission (NCC) to operate as an 

independent regulator in the telecommunications sector in a bid to encourage 

private sector participation and to attract private investment to expand the 

network more rapidly. It was given the mandate to create a regulatory 

environment for the supply of telecommunications services and facilities, facilitate 

the entry of private sector investors into the market and to foster fair 

competition.225 However, upon further scrutiny of this statute, it becomes 

apparent that the NCC’s powers were nominal. Under Section 26 of the Act, the 

NCC was required to obtain prior approval from the National Council of Ministers 

before it could make any regulations. The NCC also clearly lacked the authority 

to regulate NITEL, as its mandate was limited to the private sector of the 

industry.226 This in particular limited the NCC’s influence as most of the 

telecommunications services were provided by NITEL. Furthermore, the NCC 

Board, though set up in 1993, was dissolved in 1994 after the military coup by 

General Sani Abacha and until April 2000, the functions of the Commission were 

carried out directly by the Ministry of Communications.  

 

Nevertheless, this marked the beginning of the opening up of the 

telecommunications industry in Nigeria to competition, as for the first time, there 

were Private Telecommunications Operators (PTO’s) competing with the national 

 
222 ibid 2 
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carrier NITEL in the fixed telephony market.227 The PTO’s provided local services 

but also had the capacity to interconnect with other private regional providers 

which led to an increase in tele-density and a physical expansion of the 

telecommunications network.228 However, the phase from 1992-2000, though 

recognised as the first phase of telecommunications evolution in Nigeria has also 

been described as the partial liberalisation stage by the NCC as for the first time, 

there was competition in the market although NITEL continued to retain dominant 

market power over national long distance, international long distance and mobile 

telephony.229 

 

In 1999, a new civilian government under President Olusegun Obasanjo came 

into power after several years of military rule. At this point NITEL had about 

500,000 lines available to over 100 million Nigerians and remained a dominant 

market player in the sector, which was synonymous with poor service. The new 

government opted for the full reform of the industry so as to fully liberalise the 

telecommunications sector and make it consistent with new developments and 

emerging industry trends both locally and internationally.230 This led to the 

launching of the National Telecommunications Policy in 2000 with the overriding 

objective of achieving the modernisation and rapid expansion of the 

telecommunications network and services. Its agenda included improving the 

quality of service, eliminating misuse of monopoly power, increasing sector 

efficiency through competition, encouraging innovation and introducing advanced 

services; attracting local and foreign investment, and extending services to 

underserved and served areas.231 
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In furtherance of its bid to implement the National Policy, the government 

encouraged foreign investment and inflow of capital and equipment through 

various means. This included: the removal of restrictions on foreign equity 

participation for companies involved in the provision of telecommunications 

equipment and services, reduction in level of import duties on telecoms 

equipment from 25% to 5% in August 2001 for two years amongst many other 

incentives.232 In January 2001, the NCC under the Nigerian Communications 

Commission Act 1992 conducted an auction for digital mobile licenses, which 

witnessed the granting of 3 Digital Mobile Licenses. This brought about 3 mobile 

network operators and a fourth soon thereafter, subsequent to the auction of one 

further license in 2002. The first three operators were ECONET (now known as 

AIRTEL), MTN and MTEL, which is a subsidiary of the incumbent NITEL; and the 

fourth was GLOBACOM, which was also granted a license to operate as a 

Second National Operator to provide telecommunications services under the 

following categories: Digital Mobile Licence (GSM), National Carrier Licence 

(Fixed and Fixed wireless), International Gateway Licence and Online services. 

 

In 2002, the government made an initial attempt to privatise the national 

incumbent NITEL.233 However, this attempt failed due to the failure of Investment 

International Limited (ILL) of Britain to pay the $1.317 billion offered for the 31 per 

cent of NITEL’s shares.234 It had paid up the mandatory 10 per cent deposit, but 

was unable to make up the balance by the end of several deadlines.235 In 2006, 

Transnational Corporation of Nigeria Plc. (Transcorp) bought off a 51% stake in 

NITEL but due to its failure to meet its obligations under the terms of sale, the 

sale was revoked and the Federal Government reclaimed its stake in 2009. The 
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Federal Government through the Bureau of Public Enterprise236 eventually sold 

Nitel via ‘guided liquidation’237 in 2015 with the bulk of its assets being transferred 

to NatCom Development & Investment Ltd which currently operates under the 

name of NTel.238 Regardless of such challenges, the NCC’s endeavours led to 

an increase in competition in the industry,239 which in turn resulted in an 

exponential growth in the number of telephone lines with most of the progress 

being made up by the other private mobile carriers.240 By September 2003, 

Nigeria had attained over 3 million lines, (2.3 million of which were digital mobile 

lines) and a tele-density of 2.6 phones for every 100 inhabitants.241  

 

In 2003, the government set out to establish the National Frequency Management 

Council and the Universal Access Fund as well as to reform the Nigerian 

Communications Commission. To this end, the Nigerian Communications Act 

2003 was passed.242 Section 1 of the Nigerian Communications Act 2003 granted 

the Nigerian Communications Commission a much wider mandate and range of 

powers than under the 1992 Act which was subsequently repealed, also granting 

it operational and financial independence for the first time. The new Act also 

established the Consumer Affairs Bureau and the Consumer Parliament, which 

received national and international commendation. The Consumer Affairs Bureau 

of the Nigerian Communications Commission (NCC) was established to inform, 

educate and protect all the consumers of telecommunications services in Nigeria 

 
236 The Bureau of Public Enterprises (BPE) is the secretariat of the National Council on Privatisation and 
with the responsibility of implementing the privatisation and commercialisation program of the Federal 
Government of Nigeria. 
237 This meant that it was only the proceeds of the sale of NITEL assets, creditors could have access to. 
After that they could not have any further recourse to government and shareholders or any shareholder in 
it. For further information. However, this was peculiarly described as ‘guided liquidation’ because 
whoever bought Nitel and Mtel had to continue to run it as telecommunications company which meant 
that they had to submit a technical proposal for resuscitating Nitel which had to be approved by the BPE. 
See Ndubuisi Francis, Why We're Opting for ‘Guided Liquidation’ of Nitel/M-Tel' (Thisday) 
<http://www.thisdaylive.com/articles/why-were-opting-for-guided-liquidation-of-nitel-m-tel/118555/> 
accessed 24 September 2019  
238 Emmanuel Ogunsola, ‘NITEL Is Back (As Ntel) and You Can Now Reserve a Number’ Techpoint (8 
March 2016) < https://techpoint.ng/2016/03/08/reserve-ntel-number-nigeria/> accessed 6 July 2019 
239 The mobile telephony market now had four major players in the from MTN, Airtel, Econet and 
Globacom 
240 Ernest Ndukwe, ‘The role of telecommunication in national development’ (Lagos 2003) 8 
<http://www.ncc.gov.ng/archive/speeches_presentations/EVC's%20Presentation/The%20Role%20of%20
Telecommunications%20in%20National%20Devep.pdf> accessed 21 August 2019 
241 ibid 
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while the Telecom Consumer Parliament is a platform designed by NCC to bring 

stakeholders in the telecommunications industry together with the aim of 

resolving Consumer Complaints, as well as informing and educating stakeholders 

on topical issues that affect the industry. 

 

Over the next decade, a phenomenal growth in the telecommunications sector 

was experienced as illustrated in Figure 1 below. 
Figure 1- Annual Subscriber Data and Tele-Density Percentages 2002-2018 

 
Source: Nigerian Communications Commission 2019243 

 

Since 2001 when Nigeria opened up to full liberalisation, the reform policy has 

been hugely successful with regards to service availability as evidenced by the 

figures above. By 2007, all the 36 states of the nation and the Federal Capital 

Territory had been covered by GSM-based and CDMA operators.244 However, 

most of the telecommunications services are being offered by mobile networks. 

The statistics provided as at April 2019 by the NCC show that 

telecommunications services are being offered predominantly through mobile 
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technology with GSM and CDMA technology currently having 99.70% and 0.10 

% of the market share making a combined total of 99.80%.245 On the other hand, 

the fixed network both (wireless and wired) holds a meagre 0.10% of the market 

share with VoIP also having an equally low market share of 0.10%.246 Given the 

poor state of the fixed network infrastructure in Nigeria, wireless technology has 

been perceived as a practicable means of providing even better communications 

services. Furthermore, the mobile networks could be laid out more quickly and 

were also substantially cheaper, given the low network density to begin with. 247  
 

As at the 1st quarter of 2019, the telecommunications sector accounted for 

10.11% of Nigeria’s GDP. Figure 2 below illustrates the growth of 

telecommunications sector over the last seven years. 
Figure 2- Percentage Contribution of the Telecommunications Industry to National GDP from 2012 to 2019 

 
Source: Nigerian Communications Commission 2019248 
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Today, the telecommunications sector is considered a key sector in Nigeria, it 

has created approximately over two and half million jobs over the last decade, 

reaches across all industries, and holds the potential to modernise multinationals,  

small and medium enterprises (SMEs) and their supply chains.249 It also provides 

mobile banking services to help bank the unbanked, provides access to e-

learning platforms to help facilitate training and development, and brings 

healthcare services to rural regions, via telemedicine and text message 

counselling, amongst many other services.250 Consequently, it can be concluded 

that evolution of the telecommunications sector has undoubtedly had a positive 

impact on the country as a whole both in terms of economic and social benefits. 

 

While the growth and success of the Nigerian telecommunications sector might 

be an indication of the effectiveness of regulation, this does not automatically 

translate to regulation being good. As Levy and Spiller noted that a flawed and 

inflexible regulatory regime might still provide adequate incentives for 

investment.251 Also, given that the Nigerian telecommunications industry was 

starting from a low base, one could argue that even a very imperfect regulatory 

framework would encourage its growth. Thus, to what extent this current 

regulatory arrangement is good regulation, remains unanswered. The next 

section attempts to answer this question and reaches a conclusion on the state 

of the current regulatory framework in Nigeria. 

 

3.2 Good Regulation in the Nigerian Telecommunications Sector 
 
Having discussed the history and development of telecommunications in Nigeria, 

the questions about good regulation remain unanswered. In this section, we shall 

attempt to answer these questions by showing to what extent the current 

regulatory regime which was described above can support claims of good 

regulation. In other words, whether or not good regulation currently exists under 

the current regulatory framework. To achieve this, the Nigerian Regulatory 
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framework for telecommunications shall be examined in the light of the evaluative 

criteria earlier chosen in Chapter Two i.e. legislative mandate, accountability, due 

process and expertise.  

 

3.2.1 Legislative Mandate 
 
As previously discussed, the regulator is granted a mandate by the legislature, 

which sets out the goals and powers of the regulator albeit in imprecise terms. 

However, the fact that the regulators are rarely involved in the unimaginative and 

mechanical transference of statutory objectives into results on ground, makes an 

evaluation based on fulfilling the legislative mandate difficult to substantiate. More 

so, statutes often set out objectives that may be at mutual tension therefore 

achieving those objectives may necessarily involve trade-offs and compromises. 

As Baldwin, Cave and Lodge observed, the legislative mandate benchmark, 

though of relevance will rarely provide an easy answer to the questions of 

legitimacy.252 As concluded in the previous chapter, although fulfilling the 

legislative mandate in theory is an indication of good regulation, in practice it is a 

difficult criterion to substantiate and validate. Thus, for the purpose of evaluation, 

the criterion of legislative mandate is best conceptualised in the sense of there 

being a legislative mandate which is clear and coherent in setting out the 

regulators’ statutory objectives.253 The legislative mandate must also 

complement the nature of the industry. Consequently, what will be considered 

here is the clarity of the mandate and how in touch the mandate is with the 

structure of the industry. 

 

Under the current regulatory framework in Nigeria, the telecommunications and 

broadcasting sectors are regulated separately.254 The primary legislation 

governing the regulation of telecommunications is the Nigerian Communications 

Act 2003,255 Section 1 of which states the objectives of the Act and provides thus: 

 
252 Robert Baldwin, Martin Cave and Martin Lodge, Understanding Regulation: Theory, Strategy and 
Practice (2nd Edition, OUP 2012) 33 
253 See Select Committee on Regulators, UK Economic Regulators (HL 2006–07, 189–I) 2; See also 
Chapter 2.2.1 
254 The Nigerian Broadcasting Act is the primary legislation governing the regulation of the broadcasting 
industry. 
255 Other relevant legislation includes the Constitution of the Federal Republic of Nigeria 1999, Wireless 
Telegraphy Act 1990 and Telecommunications and Postal Offences Act no 21 of 1995. 
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The primary object of this Act is to create and provide a regulatory 
framework for the Nigerian communications industry and all 
matters related thereto and for that purpose and without detracting 
from the generality of the foregoing, specifically to - 
(a) promote the implementation of the national communications or, 
telecommunications policy as may from time to time be modified 
and amended; 
(b) establish a regulatory framework for the Nigerian 
communications industry and for this purpose to create an 
effective, impartial and independent regulatory authority; 
(c) promote the, provision of modem, universal, efficient, reliable, 
affordable and easily accessible communications services and the 
widest range thereof throughout Nigeria; 
(d) encourage local and foreign investments in the Nigerian 
communications industry and the introduction of innovative 
services and practices in the industry in accordance with 
international best practices and trends; 
(e) ensure fair competition in all sectors of the Nigerian 
communications industry and also encourage participation of 
Nigerians in the ownership, control and management of 
communications companies and organisations; 
(f) encourage the development of a communications 
manufacturing and supply sector within the Nigerian economy and 
also encourage effective research and development efforts by all 
communications industry practitioners; 
(g) protect the rights and interest of service providers and 
consumers within Nigeria; 
(h) ensure that the needs of the disabled and elderly persons are 
taken into consideration in the provision of communications 
services; and 
(i) ensure an efficient management including planning, 
coordination, allocation, assignment, registration, monitoring and 
use of scarce national resources in the communications sub-
sector, including but not limited to frequency spectrum, numbers 
and electronic addresses, and also promote and safeguard 
national interests, safety and security in the use of the said scarce 
national resources. 

 

Section 1 of the Communications Act 2003 provides a list of nine specific 

objectives of the Act including the implementation of the national 

telecommunications policy, the introduction of an independent regulatory 

framework, the establishment of a regulatory framework, promoting of 

competition, protection of the rights of both consumers and service providers, 

efficient spectrum management. While these objectives all appear ideal and 

suitable for the purpose of regulating the telecommunications market, it must be 

noted that these are the objectives of Communications Act 2003 itself and not 
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that of the NCC. The Act does not provide expressly for the objectives and goals 

of the NCC.256 Rather, Section 4 of the Act which states the NCC’s functions, 

provides thus: 

1.The Commission shall have the following functions—  
(a) The facilitation of investments in and entry into the Nigerian 
market for provision and supply of communications services, 
equipment and facilities; 
(b) The protection and promotion of the interests of consumers 
against unfair practices including but not limited to matters relating 
to tariffs and charges for and the availability and quality of 
communications services, equipment and facilities; 
(c) Ensuring that licensees implement and operate at all times the 
most efficient and accurate billing system; 
(d) The promotion of fair competition in the communications 
industry and protection of communications services and facilities 
providers from misuse of market power or anti-competitive and 
unfair practices by other service or facilities providers or equipment 
suppliers; 
(e) Granting and renewing communications licences whether or 
not the licences themselves provide for renewal in accordance with 
the provisions of this Act and monitoring and enforcing compliance 
with licence terms and conditions by licensees; 
(f) Proposing and effecting amendments to licence conditions in 
accordance with the objectives and provisions of this Act; 
(g) Fixing and collecting fees for grant of communications licences 
and other regulatory services provided by the Commission; 
(h) The development and monitoring of performance standards 
and indices relating to the quality of telephone and other 
communications services and facilities supplied to consumers in 
Nigeria having regard to the best international performance 
indicators; 
(i) Making and enforcement of such regulations as may be 
necessary under this Act to give full force and effect to the 
provisions of this Act; 
(j) Management and administration of frequency spectrum for the 
communications sector and assisting the National Frequency 
Management (NFM) Council in developing a national frequency 
plan; 
(k) Development, management and administration of a national 
numbering plan and electronic addresses plan and the assignment 
of numbers and electronic addresses therefrom to licensees; 
(l) Proposing, adopting, publishing and enforcing technical 
specifications and standards for the importation and use of 
communications equipment in Nigeria and for connecting or 
interconnecting communications equipment and systems; 

 
256 s 3 of the Communications Act 2003 provides for the establishment of the NCC 
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(m) The formulation and management of Nigeria’s inputs into the 
setting of international technical standards for communications 
services and equipment; 
(n) Carrying out type approval tests on communications equipment 
and issuing certificates therefor on the basis of technical 
specifications and standards prescribed from time to time by the 
Commission; 
(o) Encouraging and promoting infrastructure sharing amongst 
licensees and providing regulatory guidelines thereon; 
(p) Examining and resolving complaints and objections filed by and 
disputes between licensed operators, subscribers or any other 
person involved in the communications industry, using such 
dispute-resolution methods as the Commission may determine 
from time to time including mediation and arbitration; 
(q) Preparation and implementation of programmes and plans that 
promote and ensure the development of the communications 
industry and the provision of communications services in Nigeria; 
(r) Designing, managing and implementing Universal Access 
Strategy and programme in accordance with Federal 
Government’s general policy and objectives thereon; 
(s) Advising the Minister on the formulation of the general policies 
for the communications industry and generally on matters relating 
to the communications industry in the exercise of the Minister’s 
functions and responsibilities under this Act; 
(t) Implementation of the Government’s general policies on 
communications industry and the execution of all such other 
functions and responsibilities as are given to the Commission 
under this Act or are incidental or related thereto; 
(u) Generally advising and assisting communications industry 
stakeholders and practitioners with a view to the development of 
the industry and attaining the objectives of this Act and its 
subsidiary legislation; 
(v) Representation of Nigeria at proceedings of international 
organisations and fora on matters relating to regulation of 
communications and matters ancillary and connected thereto; and 
(w) General responsibility for economic and technical regulation of 
the communications industry 
2.The Commission shall at all times carry out its functions and 
duties and exercise its powers hereunder efficiently, effectively and 
in a non-discriminatory and transparent manner and in a way, that 
is best calculated to ensure that there are provided throughout 
Nigeria, subject to the regulatory controls specified in this Act, all 
forms of communications services, facilities and equipment on 
such terms and subject to such conditions as the Commission may 
from time to time specify. 

 

The above is a long list of twenty-three (23) functions, all of which again seem to 

be reasonable functions of a telecommunications regulator. However, there is no 

guidance whatsoever as to how these functions of the NCC and the objectives of 
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the Act itself are to be prioritised and how to resolve situations where they conflict. 

This lack of guidance is particularly evident when we compare the Nigerian 

Communications Act with the United Kingdom’s equivalent which is Section 3 of 

United Kingdom’s Communications Act 2003 that states the general duties of 

Ofcom.  

 

Unlike the Nigerian Communications Act, the United Kingdom’s Communications 

Act 2003 starts by providing the two principal duties of Ofcom which are ‘to further 

the interests of citizens in relation to communications matters; and to further the 

interests of consumers in relevant markets, where appropriate by promoting 

competition’257 after which it provides the things which, Ofcom is required to 

secure in the carrying out of their functions followed by the principles which 

Ofcom must have regard to in all cases in performing their duties.258 This is then 

followed by a list of other factors which Ofcom must also have regard to in 

performing their duties as appears to them to be relevant in the circumstances.259 

While certain obligations are clearly prioritised, the Act also provides for a detailed 

process for resolving any citizen/consumer conflicts in Ofcom’s duties as well as 

(in important cases) the publication of a statement setting out the nature of the 

conflict, the manner in which they have decided to resolve it, the reasons for their 

decision to resolve it in that manner.260 While this detailed process is yet to be 

utilised, it is a worthy fail-safe to have in case the need arises. Also, under the 

UK system, there is room for strategic guidance or a steer for the regulators as 

the government may publish a Statement of Strategic Priorities which set out 

clearly its strategic priorities and desired outcomes for the sector so that the 

regulator can have regard to these when it is making its detailed regulatory 

decisions.261  

 
257 See Communications Act 2003, s 3 (1) 
258 ibid, s 3 (2) Ofcom must have regard, in all cases to the principles under which regulatory activities 
should be transparent, accountable, proportionate, consistent and targeted only at cases in which action is 
needed (these are the earlier mentioned BRTFT Principles which have since been given statutory backing 
through the Legislative and Regulatory Reform Act 2006) and any other principles appearing to Ofcom to 
represent the best regulatory practice. 
259 ibid, s 3 (3) 
260 ibid, s 3 (6)- (12) 
261 The Digital Economy Act 2017 inserted new sections 2 (a -c) into the Communications Act 2003, 
which sets out the legislative framework for the Statement of Strategic Priorities. Subject to these 
provisions, the government published its Statement of Strategic Priorities for telecommunications, the 
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The comparison of the two mandates above, reveals the shortcomings of the 

Nigerian Communications Act as it fails to provide such a systemic and detailed 

chronology of the regulators’ objectives and functions with absolutely no 

guidance as to how potential trade-offs between such functions or duties may be 

resolved, where conflicts arise between them. While the Nigerian 

Communications Act does not provide any formal legislative process for strategic 

guidance and steer for the NCC, one of the functions of the NCC is the 

implementation of the Government’s general policies on the communications 

industry. The government lays down these general policies through its National 

ICT policy. Nevertheless, the only duty imposed on the NCC is to carry out its 

functions and duties efficiently, effectively and in a non-discriminatory and 

transparent manner and in a way, that is best calculated to ensure that there are 

provided throughout Nigeria, all forms of communications services, facilities and 

equipment.262 This arrangement seems to create a vacuum into which the NCC 

could put their interpretation of its mandate thereby making it even harder to hold 

the NCC to account on these grounds. It could also be argued that this situation 

opens the door to added influence by the executive via its policy directions which 

the NCC is expected to implement263 since the NCC’s objectives are not clear 

cut.  

 

Thus, the Nigerian Communications Act can hardly be described as clear and 

coherent. On a positive note, however it can be said that at least the legislature 

recognises the importance of efficiency,264 effectiveness265 and transparency in 

the regulatory process which to an extent tie in with both Baldwin, Cave and 

Lodge and also the Better Regulatory Task Force’s view on good regulation. 

However, the words, ‘efficiently, effectively and in a non-discriminatory and 

 
management of radio spectrum and postal services in October 2019 after satisfying the requirements of s. 
2(c).  
262 Nigerian Communications Act 2003, s 4 (2) 
263 ibid, s 25 
264 Although efficiency was not chosen as one of the criteria ideal for evaluating the regulatory framework 
for telecommunications in Nigeria due to its limits as an economic principle and this being a legal thesis, 
it is ideal for a regulator to be mandated to carry out its function in a manner that encourages efficiency 
especially in a country like Nigeria where corruption is a key problem. 
265 Effectiveness is also one the criteria of better regulation as laid down by the Irish Government. For 
more information see Department of the Taoiseach, Regulating Better (Dublin, 2004) 14 
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transparent manner’ are such that they could be construed in a wide manner with 

various meanings in different circumstances, as the statute provided no further 

guidance as to their interpretation or applicability. For instance, efficiency could 

mean allocative, dynamic or productive efficiency. Also, the fact that a particular 

regulatory action or approach is effective does not automatically translate to it 

being efficient. Similarly, ensuring transparency might impact negatively on 

efficiency, with the effect that even these duties might conflict.  

 

Being passed into law in 2003, the Nigerian Communications Act is not too dated. 

The Act presents a fairly modern take on communications, defining it as ‘any 

communication, whether between persons and persons, things and things, or 

persons and things, in the form of sound, data, text, visual images, signals or any 

other form or any combination of those forms.’266 This definition takes cognisance 

of the fact that communications can now take different forms be it video, voice 

and so on through the same network infrastructure with the introduction of IP 

based networks as opposed to the traditional focus on two-way communications 

through telephones. Nevertheless, there have already been several calls for 

amendment and reform of the Nigerian Communications Act 2003. In the words 

of Ojetunde Ojo267: 

Telecommunications is something we have to re-plan to meet 
present challenges. The sector is moving at a very high speed. We 
need to have a strategic plan for probably more than ten years…268 

 

One of such challenges causing the need for reform is convergence. Around the 

world, convergence is currently taking place between the technologies that are 

used in the broadcasting; computing and electronic communications industries 

and these moves are accompanied by the alliances between the undertakings in 

these sectors.269 Consequently, the traditional distinction between 

 
266 Nigerian Communications Act 2003, s 157 
267 He is a former Chairman of the Nigerian House of Assembly Committee on Communications 
268 See Peter Ugwu, National Assembly to Amend all ICT Acts (Nigeria Communications Week, 2 April 
2012) <http://www.nigeriacommunicationsweek.com.ng/news/na-to-amend-all-ict-acts> accessed 14 
January 2019 
269 Cosmo Graham and Fiona Smith (eds), Competition, Regulation and the New Economy (Hart 2004) 
110 
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telecommunications and broadcasting is one that no longer exists,270 making it 

important to have an appropriate regulatory framework to deal with the on-going 

convergence, which has to be provided for by the legislative mandate. However, 

the issue of convergence is one that will be dealt with later in this thesis.271 

 

To sum up, the evaluation above has demonstrated that the current legislative 

mandate is lacking in terms of clarity and coherence regarding the objectives of 

the NCC. The objectives provided for therein relate to the Act itself rather than a 

clearly laid down hierarchy of the NCC’s functions which makes it difficult for the 

NCC to determine how to prioritise its functions.  

 
3.2.2 Accountability 
 
Having assessed the Nigerian regulatory framework in light of the first criterion 

which is legislative mandate, this examination shall now move on to the next 

criterion which is accountability. Accountability for the purpose of this work is 

defined ‘as the duty to give account for one’s actions to some other persons or 

body’272 as it recognises that the traditional accountability mechanisms are being 

supplemented by new forms. This thesis shall now explore in turn the various 

mechanisms for accountability in place within the Nigerian telecommunications 

sector including those that fall within the traditional trio (executive supervision, 

judicial review and legislative oversight) and those that extend past the three 

arms of government. 

 

3.2.2.1 Executive Supervision 
 
Executive supervision refers to the various processes by which members of the 

executive branch of government, hold the NCC accountable for its actions. One 

of the major reforms put in place by the enactment of the Nigerian 

Communications Act 2003 was a reduction of the control the Minister of 

Communications has over the Commission. Under the previous Act, the Nigerian 

 
270 See Department of Trade and Industry, ‘Regulating communications: approaching convergence in the 
Information Age’ (July 1998) 
271 See Chapter 4 and 5 
272 See also Colin Scott, ‘Accountability in the Regulatory State’ (2000) 27 Journal of Law and Society 
38 
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Communications Commission was still subject to the direction of the Minister for 

Information and Communications.273 A key reform introduced by the current 

legislation was to make the NCC a fully autonomous body and vesting in the NCC 

all the powers of the Minister of Information and Communications as they relate 

to the sector.274 In addition, the previous obligation of the commission to report to 

the Minister was dispensed with.275 This strengthened the commission’s powers 

and granted it independence from the executive. Also, the Minister’s role has 

been limited to an advisory one as s 25 of the Act provides: 

(1) Subject to subsection (2) of this section, the Minister shall, in 
writing, from time to time notify the Commission or and express his 
views on the general policy direction of the Federal Government in 
respect of the communications sector. 
(2) In the execution of his functions and relationship with the 
Commission, the Minister shall at all times ensure that the 
independence of the Commission, in regard to the discharge of its 
functions and operations under this Act, is protected and not 
compromised in any manner whatsoever.276 

 

This can be described as a trade-off between executive supervision and 

regulatory independence. Not only does this promote regulatory independence, 

it also encourages technical decision-making as regulatory decisions become 

less politically motivated. While technical decision-making does not necessarily 

equate to good results, it seems more appropriate to have regulatory decision-

making based on regulatory expertise as opposed to political ambitions and 

compromises. This is quite significant, as expertise forms part of the criteria of 

good regulation adopted in this thesis and is employed in evaluating the current 

regulatory framework later in this chapter.  

  

While independence of the regulator does not feature as part of the criteria for 

evaluating regulation in this thesis, an observation of other jurisdictions shows 

that independence of the regulator is considered as a priority in general.277 This 

 
273 Nigerian Communications Commission Act 1992, ss 15(1), 16 and 26 
274 Nigerian Communications Act 2003, s 4 
275 Nigerian Communications Commission Act 1992, s 35 
276 Nigerian Communications Act 2003, s 25 
277 See Isabell Koske and others, ‘Regulatory management practices in OECD countries Regulatory 
management practices in OECD countries’ OECD Economics Department Working Papers No. 1296, 13 
< https://www.oecd-ilibrary.org/sites/9789264311732-
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is because where the regulator is independent, they can be held accountable for 

their actions. Where they are not, someone else or some other institution has to 

come into the frame when accountability is being discussed.  

 

The independence of the NCC has been affirmed in the case of Mobitel Ltd v The 

Honourable Minister of Information and Communications and Ors.278  The NCC 

had conducted a licensing round on the 2.3GHz Spectrum in April 2009, but it 

was later cancelled by the former Minister of Information and Communications, 

Prof. Dora Akunyili, in May 25, 2009 on the ground that the process was not 

transparent.279 As a result, Mobitel Nigeria Ltd being one of winners of the 

licensing round went to court, seeking judicial review and clarifications on whether 

the Minister was right to cancel a licensing round. The Court in this matter held 

thus: 

From the foregoing, it is my holding that the Act confers no power 
in the first respondent (Minister of Communications) to impose any 
directive or instruction on the Commission, or any of its officers or 
intervene in the performance of the Commissions functions. It is 
clear that the express intentions of the Act regarding the role of the 
first respondent is to limit its powers to only broad matters on policy 
and issues that affect treaties in view of section 23 of the Nigerian 
Communications Act. Section 25, sub-section 2 goes further to 
impose on the Minister of Communications the statutory obligation 
of ensuring the sanctity of the independence guaranteed to the 
Commission by the Act. The first respondent’s (Minister of 
Communications) purported cancellation of the Auction is 
absolutory and totally arbitrary as it relates to section 123 of the 
Nigerian Communication Act 2003. The above provision gives the 
Commission the exclusive powers regarding the sale of frequency 
and makes absolutely no mention of the first respondent (Minister 
of Communications). Therefore, action of the first respondent 
(Minister of Communications) in cancelling the auction is a 
violation of due operation of the law which everyone is bound by.280 

 

 
en/index.html?itemId=/content/publication/9789264311732-en&mimeType=text/html> accessed 29 
November 2019; Council Directive 2009/140/EC of amending Directives 2002/21/EC on a common 
regulatory framework for electronic communications networks and services, 2002/19/EC on access to, 
and interconnection of, electronic communications networks and associated facilities, and 2002/20/EC on 
the authorisation of electronic communications networks and services [2009] OJ L 337/37, para 13 
278 Mobitel Ltd v The Hon. Minister of Information and Communication, The Federal Ministry of 
Information and Communication, The Attorney General of the Federation and Minister of Justice and the 
Nigerian Communication Commission, Unreported Suit No: FHC/ABJ/M/312/09 
279 ibid 
280 ibid 
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The license granted to the Mobitel Ltd was subsequently restored under its 

original terms. Consequently, this suit served as an affirmation of the removal of 

a direct ministerial role in the award of license and spectrum frequency in the 

sector as the license granted to Mobitel by the NCC was affirmed.281  More 

recently in 2016, the Senate condemned moves by the Minister of Finance, to 

approve the budget of the Nigerian Communications Commission (NCC) stating 

that such an action was in breach of ss17-21 of the NCC Act.282 Reacting to the 

briefing of the Minister after the first Federal Executive Council meeting in the 

year, Senator Adeola was quoted as stating thus:  

I am surprised that the minister was quoted as including NCC 
among other agencies required to submit budgets for her and other 
supervising ministers to approve. As well intentioned as this may 
seem in the effort to generate revenue and block leakages, it is a 
flagrant contravention of the NCC Act as well as usurping the 
power of the National Assembly to approve the budget of NCC.283 

 

This was further assertion of the status of the NCC as an independent body and 

the confirmation of its independence as provided for in s 25(2) of the Nigerian 

Communications Act. It would however be a misconception to think that because 

of the independence granted to the NCC, the executive has no influence over the 

NCC. The executive still wields some authority over the NCC though limited, and 

subject to certain conditions to avoid abuse. Under the current Act, the powers of 

appointment and removal of Commissioners still resides in the President. Section 

8 provides: 

Subject to Subsection (2) of this section, all Commissioners to be 
appointed after the coming into force of this Act shall be appointed 
by the President in accordance with section 7 of this Act, from the 
6 geo-political zones of Nigeria subject to the confirmation by the 
Senate. 
(2) The Board shall make recommendations to the President on 
suitably qualified persons for appointment as the Commission’s 
Chief Executive and Executive Commissioners and the President 

 
281 Mobitel Ltd v The Hon. Minister of Information and Communication, The Federal Ministry of 
Information and Communication, The Attorney General of the Federation and Minister of Justice and the 
Nigerian Communication Commission, Unreported Suit No: FHC/ABJ/M/312/09 See also 
Chukwudiebube Opata, ‘The Nigerian Telecommunications Sector After the Mobitel Case’ Computer and 
Telecommunications Law Review, Vol.17 No. 1 (2011) pp.9-12  
282 Fabian Tarpael ‘Rep, Minister Fight Over NCC Budget’ Nigeria Communications Week (Abuja, 11 
January 2016) < http://www.nigeriacommunicationsweek.com.ng/telecom/rep-minister-fight-over-ncc-
budget> accessed 18 March 2019 
283 ibid 
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shall take the Commission’s recommendations into consideration 
for the appointment.284 

 

While this provision grants the President the power of appointment of 

Commissioners, this power is however qualified by the confirmation required by 

the Senate. Although the senate typically holds a screening exercise for such 

candidates, there is yet to be a reported case where the Senate has refused to 

confirm the President’s nomination of an NCC Commissioner. This would suggest 

that the Senate plays a rubber-stamping role in the appointments. However, the 

fact that reports of the Senate on the screening of these nominees are not made 

publicly available makes it impossible to confirm this assertion. The Board of the 

Commission also recommends candidates whom the President is expected to 

consider although; he is under no obligation to accept such recommendations.285 

That being said, in reality, given the nature of Nigerian politics and existence of 

informal backchannels, the board would only recommend candidates that it 

knows are acceptable to the President. Also, this power is not exercised too often, 

as the board members are appointed for a tenure of five years as provided for 

under Section 8(4) of the Communications Act 2003 which is even longer than 

the four-year term of the President. This power of appointment can only be 

exercised where there is a vacancy on the board by virtue of a Commissioner’s 

death, removal from office in accordance with sections 7 or 10 of the Act, 

resignation or upon the completion of his tenure of office.286 

 

Section 10 of the Act restricts the President’s power of removal/ suspension of 

commissioners to six grounds while requiring notice to be given and granting the 

affected Commissioner the opportunity to defend him/herself.287 A Commissioner 

may be suspended, or removed from office by the President if he or she: 

 
284 Nigerian Communications Act 2003, s 8 
285 The Board is charged with the administration of the affairs of the Commission and consists of 9 
Commissioners made up of a chairman, a chief executive who shall also be the Executive Vice-Chairman, 
2 Executive Commissioners, and 5 non-executive Commissioners all appointed by the President of the 
Federal Republic of Nigeria; For further details see Nigerian Communications Act 2003, s 5. A more 
detailed consideration of the NCC’s structure takes place in 3.3.4. 
286 Nigerian Communications Act 2003, s 11 
287 ibid, s 10 (1) 
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(a) is found to have been unqualified for appointment as a 
Commissioner pursuant to section 7 of this Act or is in breach of 
section 7(2) hereof after his appointment; 
(b) has demonstrated inability to effectively perform the duties of 
his office;  
(c) has been absent from 5 (five) consecutive meetings of the 
Board without the consent of the Chairman except he shows good 
reason for such absence; 
(d) is guilty of a serious misconduct in relation to his duties as a 
Commissioner; 
(e) in the case of a person possessed of professional 
qualifications, he is disqualified or suspended from practising his 
profession in any part of the world by an order of a competent 
authority; or 
(f) is in a breach of the conflict of Interest Rules set out in the 
Second Schedule to this Act.288 

 
Consequently, it appears that the president’s power of removal and suspension 

is limited to where the commissioner is guilty of a serious impropriety, dereliction 

of duty, or is physically or mentally incapacitated. The only reported use of the 

power of removal by the president since the passing of the Nigerian 

Communications Act 2003 is the removal of former executive director, Dr Bashir 

Gwandu in 2012 over several allegations of gross misconduct including gross 

insubordination to constituted authority within the NCC.289  He had also made 

several unsubstantiated allegations of corruption, against the then Executive Vice 

Chairman, Dr. Eugene Juwah and other ex-officials of the Commission, which the 

government dismissed as being the true reason behind his removal.290 He sued 

the NCC on the grounds that the notice requirement of s 10 of Nigerian 

Communications Act 2003 was not complied with. The matter was decided in his 

favour as the court declared that Gwandu’s removal from office as executive 

commissioner was illegal, unconstitutional, ultra vires, null and void and of no 

effect whatsoever as a result of the President’s failure to comply with the 

provisions of s.10 (2)-(4) of the Nigerian Communications Act 2003291 which 

provides thus: 

 
288 ibid 
289 Akintayo Eribake, ‘Govt explains why Gwandu was relieved of appointment’ The Vanguard (Lagos, 4 
May 2015) <https://www.vanguardngr.com/2015/05/govt-explains-why-gwandu-was-relieved-of-
appointment/> accessed 7 August 2019 
290 ibid 
291 Unreported Case Suit No NICN/ABJ/23/12 between Dr. Bashir Gwandu v President, Federal 
Republic of Nigeria & Attorney-General of The Federation. 
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(2) Prior to the suspension or removal of a Commissioner under 
subsection (1) of this section, the President shall inform the 
Commissioner by written notice, as soon as practicable, of his 
intention to suspend or remove the Commissioner from office and 
the reasons therefor. 
(3) The affected Commissioner under subsection (1) of this section 
shall be given a reasonable opportunity to make written 
submissions to the President within a time period specified in the 
notice and such time period shall not be less than 14 days from the 
date of the notice. 
(4) The affected Commissioner may, within the time period 
specified in the notice, submit a written submission and the 
President shall consider the submission in making his final 
decision on the Commissioner’s suspension or removal from 
office. 
 

The court also ordered that Gwandu’s accrued salaries, benefits, allowances and 

entitlements up to 21st January 2014 be paid. The court, however, declined to 

order re-instatement citing ‘acrimony’ within the NCC as the reason.292 The Court 

also granted N100m of the N500m claim as general damages apparently to 

compensate for the loss of the two-major international ITU appointments and for 

the damage to reputation in the manner of removal.293 

 

The above clearly suggests that the president’s power of removal or suspension 

only grants limited influence over the commissioners once appointed due to the 

specific conditions that have to be met as well as the notice requirements which 

have been upheld by the Court. Though, it is also worth noting that all the 

commissioners are appointed for a fixed term of five years on the expiration of 

which the President may renew their terms for a further period of 5 years and no 

more.294 Thus, the possibility of renewal might offer the president some leverage 

over the commissioners as non-renewal of a commissioner’s term can be 

employed as a sanction even though the commissioners have longer terms than 

the President. It is therefore less likely that a commissioner can have his tenure 

renewed by the same president who appointed him. The Board appointed in 2000 

by President Olusegun Obasanjo with Ernest Ndukwe as the Executive Vice 

chairman served two terms while the board led by Dr. Eugene Juwah appointed 
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in 2010 only served one term. It is most likely the case that the Juwah-led board 

did not have its tenure renewed because a new government and different party 

was in power when the appointments were up for renewal. It is yet to be seen if 

the current board members will have their appointments renewed when their 

current tenures expire within the next year. 

 

While the Nigerian Communications Act 2003 and the Courts have reinforced the 

independence of the NCC, there have been several incidents which suggests that 

in practice, the executive does have considerable and even undue influence over 

the NCC. In 2006, Globacom Nigeria Limited was granted a 3G license by the 

NCC as the first wholly Nigerian owned mobile telecommunications provider after 

the initial round of auctions. While this was never the subject of any investigation, 

public scrutiny or outcry, Olusegun Obasanjo who was then the President 

appears to have inadvertently admitted to using his influence to ensure the grant 

of this license several years later. In an open letter to the Awujale of Ijebu-Land, 

Oba S.K Adetona, former president Olusegun Obasanjo stated thus: 

Maybe I need to remind you that if there was any iota of truth in 
such a position or mind-set, Mike would not have been granted the 
mobile telephone licence which made him a billionaire. It was my 
prerogative as the President so to do. You may also be reminded 
that in the first round of the auction which Mike did not make, the 
country earned US$285 million for each licence. The country 
earned only US$200 million from the licence transaction with Mike 
and in the subsequent transaction with Etisalat, the country earned 
US$400 million. It was a deliberate action on my part that a 
Nigerian should own one of the licences.295 

 

The person whom Former President Obasanjo was referring to as ‘Mike’ is Chief 

Mike Adenuga who is the Chairman and Majority Shareholder of Globacom 

Nigeria Limited, one of four key players in the mobile telephony market which was 

granted license in 2006. If what the former President is saying is true, this is 

clearly a case of undue influence by the executive over the licensing procedure 

 
295 Open Letter from Former President Olusegun Obasanjo to the Awujale of Ijebu-Land, Oba S.K 
Adetona (December 30, 2016) < http://www.saharaweeklyng.com/read-original-letter-of-ex-president-
olusegun-obasanjo-to-awujale-of-ijebuland/> accessed 30 June 2019 
This letter was written in response to allegations made by the Oba S.K Adetona in his Bibliography that 
Obasanjo had influenced the arrest of the Chairman of Globacom Telecoms Limited, Chief Mike 
Adenuga. 
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and possibly lack of due process in the light of the NCC’s Independence which is 

guaranteed by the s. 25 of the NCC Act and also s 123 of NCC Act which 

empowers solely the NCC to make regulations in relation to the procedure for the 

award of spectrum. However, there has never been any inquest into this issue 

and as such we do not know exactly what transpired.  While there is no provision 

guiding the relationship of the NCC with President, it is the norm that the 

Presidency acts through the office of the Minister of Communications and 

therefore should be limited by provisions guiding the relationship of the NCC with 

the Minister in charge. It is most certainly not the prerogative of the President to 

ensure the grant of licenses as stated by Former President Obasanjo. 

 

Although, this particular incident took place as far back as 2006, there is simply 

no information to suggest that this cannot still happen as the statutory provision 

guiding the relation of the NCC and the president remains unchanged from 2006 

till date. Instead, there have been other subsequent incidents which undermine 

the independence of the NCC. One of such is the MTN $5.2 billion fine. In 2010 

the Nigerian government through the National Security Adviser, other securities 

agencies and the NCC initiated that all SIM-cards across all mobile networks in 

the country should be registered with the objective of reducing security 

challenges facing the country by criminals using mobile phones to perpetuate 

kidnapping, robbery and other criminal activities.296 This led to the NCC’s 

introduction of the Registration of Telephone Subscribers Regulations (TSR) 

2011, s 20 (1) states that: ‘Any licensee who activates or fails to deactivate a 

subscription medium in violation of any provision of these Regulations is liable to 

a penalty of N200,000 (the dollar equivalent at the time being $1000) for each 

unregistered but activated subscription medium’. Subsequently, in August 2015 

the NCC carried out a compliance audit on all of the MNO’s networks which 

revealed 5.2 million customer lines in MTN were improperly registered.297  As a 

 
296 See Editorial, ‘How Big and Rich MTN Walked the Outlaw Path Into $5.2bn Fine in Nigeria’ Sahara 
Reporter (October 27, 2015) <http://saharareporters.com/2015/10/27/how-big-and-rich-mtn-walked-
outlaw-path-52bn-fine-nigeria > accessed 27 June 2019; Wale Odunsi, ‘MTN: NCC gives full 
explanation on N1trn fine, sets Friday deadline’ Daily Post (November 17, 2015) 
<http://dailypost.ng/2015/11/17/mtn-ncc-gives-full-explanation-on-n1trn-fine-sets-friday-deadline/> 
accessed 28 December 2019; Wale Odunsi, ‘MTN pays additional N30bn fine to Nigerian government’ 
Daily Post (March 31, 2017) < http://dailypost.ng/2017/03/31/mtn-pays-additional-n30bn-fine-nigerian-
government/> accessed 30 June 2019 
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consequence of this, the NCC fined MTN the sum of $5.2bn (N1.04 trillion) to be 

paid on or before 16 November 2015.298  This instance warranted MTN group to 

organise a diplomatic meeting between President Jacob Zuma of South Africa 

and his Nigerian counterpart Muhammadu Buhari, the outcome of which was the 

reduction of the fee from $5.2bn (N1.04 trillion) to $3.2bn (N640bn) and an 

extension of the payment deadline to the 31st December 2015 on the condition 

that MTN lists its stock on the Nigerian Stock Exchange.299 

 

Nevertheless, MTN filed a suit challenging the reduced fine imposed by the NCC 

and also obtained an interlocutory order preventing the Federal Government from 

stopping MTN Nigeria from moving its funds in Nigerian Banks out of the 

country.300 The suit was later withdrawn on the 18 March 2016 when out of court 

settlement talks commenced between the parties.301 The sum of N300bn (less 

than $1 billion) to be paid in instalments was later agreed between the parties as 

the full and final settlement of the fine.302 As of May 2019, the sum of N275bn 

had been paid by MTN towards offsetting this fine as it was agreed that the fine 

was to be paid on any instalment basis.303 It has also since been listed on the 

Nigerian Stock Exchange.304 

 

This incident is indicative of the executive’s interference in the NCC’s utilisation 

of its enforcement powers. In the first place, the fine was reduced by the NCC on 

the instructions of the President even though he has no express authority to do 

so. Furthermore, the final settlement reached was based on negotiations 

between MTN, and the Federal Government itself through the Minister and the 
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300 ibid; Nigerian Communications Commission v MTN Nigeria Unreported, Suit No: 
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office of the President which had taken over control of the case thereby 

undermining the independence and discretion of the NCC in this regard. The 

intervention of the South African Government also seems to suggest that 

international pressure could impact on regulatory decisions and their 

enforcements thereof within the telecommunications sector. 

 

Also related to the issue of executive supervision, on the 5th of November 2019, 

the Minister of Communications Dr Isa Pantami issued a five-day ultimatum to 

the NCC to resolve the challenges of illegal data deductions by Mobile Network 

Operators (MNO’s) and review the cost of data downward via letter to the NCC 

Executive Vice Chairman (EVC).305 The EVC subsequently responded via letter 

informing the Honourable minister that strategies been taken to stem the tide of 

short-changing subscribers by Mobile Network Operators and also requested an 

extension of the deadline to enable it to re-strategize and fully implement long 

term solutions as directed, to the challenges.306 The Minister subsequently 

granted an extension with the understanding that the Commission will resolve 

these issues within the shortest time possible.307 While the intent of Minster of 

Communication in this instant can be argued to be for a good cause, the act of 

issuing an ultimatum to the NCC is in no doubt tantamount to the Minister acting 

ultra-vires his powers as the Act only allows him express his views on the general 

policy direction of the Federal Government in respect of the communications 

sector. Thus, the issuing of an ultimatum to the NCC is beyond the minister’s 

legal authority, yet the NCC never objected to this ultimatum/directive from the 

Minister. 

 

It is fair to conclude that the Communications Act 2003 has in theory limited 

considerably the executive’s ability to call the NCC to account for its actions in 

comparison to the previous legislation under which the NCC was required to 

obtain prior approval from the National Council of Ministers before it could make 

 
305 Federal Ministry of Communications & Digital Economy, ‘Nigeria Communications Commission 
(NCC) restrategises to implement Federal Government’s Directive’ (9th November 2019) < 
https://www.commtech.gov.ng/component/k2/item/141-nigeria-communications-commission-ncc-
restrategises-to-implement-federal-government%E2%80%99s-directive.html> accessed 1st December 
2019 
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any regulations.308 The rationale behind this is that the loss of ministerial 

oversight for a range of duties under the current Act is a worthy price to pay to 

ensure the independence and autonomy of the NCC as this also helps encourage 

the NCC’s accountability. This thesis is in agreement with this view because 

where the NCC is independent then it can easily be held to account for its actions. 

However, where decisions are not being made by the NCC independently, then 

another body also has to be held responsible for regulatory decisions thereby 

making it more difficult to hold the NCC to account. 

 

Conversely, in practice, it would appear that the executive has a history of not 

respecting the statute-backed independence of the NCC as evidenced by the 

repeated attempts to undermine the NCC’s independence. This fragrant 

disregard of legislative provisions is not a telecommunication specific issue in 

Nigeria. Rather, it is indicative of a larger problem which is the lack of respect for 

the rule of law in Nigeria by the Government as demonstrated by the several 

instances of unjustifiable arrests, unfair trials, executive lawlessness and 

suppression of free speech.309  However, this issue shall not be explored further 

as it is outside the scope of this thesis. 

 

3.2.2.2 Legislative Oversight 
 
The concept of legislative oversight though considered one of the traditional 

mechanisms of accountability is a relatively new practice in the Nigerian 

telecommunications sector. This is because prior to 1999, the NCC had only 

operated under military regimes and there was no legislature. Notwithstanding 

the fact that a civilian government came into power in 1999, there was no specific 

supervisory role granted to the legislature in relation to the telecommunications 

sector until 2003. The 1999 Constitution did however provide the legislature with 

the general power to investigate any matter or person, authority, ministry or 

 
308 See Nigerian Communications Commission Act 1992, s 4 
309 See Elijah John, ‘The Rule of Law in Nigeria: Myth or Reality?’ (2018) 4 Journal of Politics and Law 
21; A recent example of the Executive’s lack of respect for the Rule of Law is the arrest of Omoyele 
Sowore. See Stephanie Busari and Bukola Adebayo, ‘Armed secret police storm high court to re-arrest 
Nigerian activist and journalist Omoyele Sowore’ (Lagos, 6th December 2019) 
<https://edition.cnn.com/2019/12/06/africa/sowore-arrested-after-bail/index.html> accessed 7th 
December 2019 
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government department within its legal competence.310 The exercise of this 

power is limited to where it enables the legislature to make laws and correct 

defects or alternatively where it exposes corruption, inefficiency or waste in the 

administration of its laws.311  

 

Consequently, legislative oversight of the NCC is not a peculiarity in Nigeria as 

the legislature regularly exercises this function in relation to several other public 

bodies within its legal competence based on its constitutional powers including 

the National Broadcasting Commission (NBC), Nigerian Information Technology 

Development Agency (NITDA), and even the Central Bank of Nigeria (CBN).312 

This has been the case since the move from a military government and the 

passing of the current Constitution in 1999 and under the preceding democratic 

government between 1979 and 1984 as per Section 82 of the 1979 constitution. 

 

Upon the passing of the Communications Act 2003, the NCC became mandated 

to prepare and submit to the National Assembly annually, through the President, 

its annual financial reports including its audited accounts along with the auditor’s 

report.313 Attached to this is the annual report on the performance of all licensees, 

which the NCC is also required to publish in a manner it deems fit.314 This will be 

discussed in more detail under the examination of the various mechanisms for 

extended accountability for reasons that will become evident.315 Within the 

Legislature, (both the Senate and the House of Assembly) respective standing 

committees have been established subject to section 62 of the 1999 

Constitution.316 Both committees are empowered to exercise the powers 

conferred on the National Assembly by Section 88 of the 1999 Constitution to 

 
310 Constitution of the Federal Republic of Nigeria1999, s 88(1); Amusa Kazeem, ‘Legislative Oversight 
Functions in Nigeria – Odyssey of Hunters Becoming the Hunted’ (2013) 9 Acta Universitatis Danubius. 
Juridica 79  
311 Constitution of the Federal Republic of Nigeria 1999, s 88(2) 
312 For a discussion on the recent exercise of this power see Amusa Kazeem, ‘Legislative Oversight 
Functions in Nigeria – Odyssey of Hunters Becoming the Hunted’ (2013) 9 Acta Universitatis Danubius. 
Juridica 79 
313 Nigerian Communications Act 2003, s 21 
314 ibid, s 8 
315 See Chapter 3.2.2.4 
316 Senate Standing Orders 2015, Order XIII Rule 98(15); House Standing Orders 2015, Order XVII Rule 
B.12 (1). These are known respectively as the Senate Committee on Communication and the House 
Committee on Communication. 
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direct an investigation into any matter within its legal competence. The standing 

committees are in charge of scrutinising the various reports submitted to the 

National Assembly. They are also empowered to subpoena persons, papers or 

records to assist in their investigations.317 In addition to the standing committees, 

the legislature is also empowered to set up ad-hoc committees to make enquiries 

into matters of national interest, which includes matters relating to the 

communications sector.318 Over the years, there have been various standing 

committees covering telecommunications in both houses in each national 

assembly although there is very limited information about their activities. In the 

current 9th National Assembly, there is currently a Senate and a House Standing 

Committee on Communication. However, the fact that these legislative 

committees do not publish any information about their activities clearly calls into 

question their effectiveness or even if they do carry out their functions as provided 

for under the constitution. 

 

There is a legal framework with constitutional backing providing for the 

accountability of the NCC to the legislature. However, the question of whether 

this framework effectively ensures accountability remains. The lack of information 

about the legislature’s activities is a serious stumbling block in trying to answer 

these questions. There is no publicly available information about the number of 

the investigations the legislature has carried out or the conclusion reached in 

even the known investigations. Rather, the information available about these 

activities tends to be limited to what is published in the newspapers and reported 

by other news agencies. For this reason, the information available for 

examination in this thesis is highly limited to the few accounts of these committee 

activities which are made available to the public by third parties. The effect of this 

being that rather than being able to consider the overall view of the legislature’s 

activities, we are only able to consider a few instances where limited information 

is available. Unfortunately, these few instances also seem to suggest this 

framework is highly ineffective and that the legislature exercises its powers to 

little or no effect. 

 
317 Constitution of the Federal Republic of Nigeria 1999, s 89 
318 ibid 
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An example being the Ad-hoc Committee constituted on the 5th July 2007 to 

organise a Public Hearing on GSM service delivery with a view to improving the 

services and lower the tariffs.319 After five months of investigations and 

deliberation, the committee submitted its recommendations to the House of 

Assembly. The committee’s investigation had exposed the unethical practices of 

the GSM networks and possible collaborations between the network operators 

and NCC driven by the corrupt practices of the public servants.320 However, 

instead of adopting the recommendations, the House simply referred them to the 

House Standing Committee on Communications for further deliberation. Nothing 

ever happened as a direct result of these recommendations. Till date, poor quality 

of service is still a major issue in the communications sector. Similarly, in 2013 

the Senate Committee on Communications accused the NCC of promoting 

persistent poor quality of service by telecoms operators through its deliberate 

poor funding of Wire Nigeria Programme (WiN) and State Accelerated Broadband 

Initiative (SABI) projects.321 Just like the 2007 House of Assembly investigation, 

nothing ever came of it. More recently, the House of Representatives set up an 

Ad-hoc Committee in May 2017 to investigate the operational activities of 

telecommunications equipment and service companies/vendors in Nigeria with a 

four-day public hearing which took place between November 6 to 9, 2017. The 

findings of the committee are yet to be made public. There have been several 

other Ad-hoc Committees on communications issues over the years including a 

House Ad-hoc Committee to investigate the operational activities of 

telecommunications equipment and services companies/vendors operating in 

Nigeria and also a House Ad-hoc Committee to investigate the health implications 

of mounting telecommunications masts close to building both sitting in 2017. 

However, there is also limited information about such Ad-Hoc committees and 

their findings. 

 

 
319 House of Representatives, Federal Republic of Nigeria, Votes and Proceedings, 5 July 2007 
320For further discussion See Editorial, ‘Revelations from GSM probe’ The Nation (Lagos, 1 January 
2008) < http://www.thenationonlineng.net/archive2/tblnews_Detail.php?id=41496> accessed 5 
September 2019 
321 Oluwole Josiah, ‘Senate Committee Chair Flays Poor Telecoms Services’ The Punch (Lagos, 18 Jul 
2012) <http://www.thisdaylive.com/articles/senate-committee-chair-flays-poor-telecoms 
services/153617/> accessed 5 September 2019 
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Another instance of legislative oversight over the NCC is the Senate’s 

recommendations to the NCC to recover a fine of more than N1.17b imposed on 

telecommunications firms, MTN, Etisalat (now known as 9 mobile), Airtel and 

Globacom for their poor services.322 In 2012, the NCC had fined four existing 

telecom operators the sum of N1.17bn for poor quality of service experienced by 

the subscribers and not meeting stipulated quality of service bench marks called 

key performance indicators.323 The NCC failed to recover the said fines 

immediately as the operators refused to pay such fees, citing some of the 

problems faced by them such as absence of a reliable source of power, frequent 

cuts of fibre networks which link the cell sites, indiscriminate closure of sites by 

Ministries, Departments and Agencies of the Federal, State and Local 

Governments in pursuit of multiple taxation of telecommunications infrastructure 

and security.324  The fines were subsequently paid later that year after the NCC 

waived the default fees. Although, this is an example of legislative oversight being 

successful, the legislature cannot impose directions on the commission, as they 

are not to have any interference in the regulatory decision-making process. They 

simply offer recommendations. 

 

These above stated events have clearly shown that the mechanism for legislative 

accountability in place does not necessarily provide the desired effects.  While 

some, such as Bede Opata argue that this is a result of the ‘teething problems’ 

due to the fact that legislative oversight of the commission is fairly new in Nigeria, 

I do not completely agree. Eighteen years is more than enough time to solve any 

such ’teething problems’.325 Besides, legislative oversight in general is not an 

oddity in Nigeria as the 1999 Constitution grants the senate a general power to 

exercise legislative oversight over public bodies, neither is it a relatively new 

principle in Nigeria generally. This is partly a result of the lack of a culture of 

accountability in Nigeria. It is a norm to have the machinery for accountability put 

 
322 Oluwole Josiah, ‘N1.17bn fine: Senate orders NCC to hasten payment’ The Punch (Lagos, 17 May 
2012) <http://www.punchng.com/business/business-economy/n1-17bn-fine-senate-orders-ncc-to-hasten-
payment/> accessed 5 September 2019 
323 ibid  
324 Nigerian Communications Commission, ‘NCC – fines GSM Operators for poor network quality’ 
(2012) <http://consumer.ncc.gov.ng/archive/publication/telecomm/fine.pdf> accessed 5th April 2020 
325 Chukwudiebube Opata, ‘Telecommunications Law and Regulation in Nigeria: A Study of Universal 
Service Provision’ (PhD thesis, University of Warwick 2010) 294 
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in place and commenced, but the process is rarely seen through in a manner that 

produces results.326 More so, there have been several allegations of corruption 

within the legislature itself with several senators seeking to use their offices for 

personal gain by blackmailing and demanding bribes from those being 

investigated in the exercise of their legislative oversight powers.327 

 

The most publicised incident of this nature took place in 2012, when an ad hoc 

committee on Fuel Subsidy Management was set up by the House of 

Representatives and chaired by Honourable Farouk Lawan.328  The Committee 

was set up to probe the payment of over N2.1 trillion in subsidy payments in 2011 

(in excess of N240 billion appropriated in the Appropriation Act 2011).329 The 

report of the Committee revealed fraudulent practices in the disbursement of oil 

subsidy money. Some oil marketers were paid billions of Naira merely by 

presenting forged paperwork on supposed fuel imports most of which never got 

to Nigerian shores. Ironically, the chairman of the ad hoc committee, Lawan was 

alleged to have collected the sum of Five Hundred thousand US dollars as part 

payment of a Three million US dollar bribe to remove Zenon Oil from the list of 

indicted firms.330 He owned up to the receipt of Five Hundred thousand US dollars 

from Mr. Otedola, the owner of Zenon Oil, but claimed that it was intended as an 

exhibit against Otedola.331 He was subsequently investigated and is still currently 

on trial. 

 

That being said, it is also worth noting that the legislature has no power to impose 

credible punishment where the Commission has failed to justify its actions, short 

of recommending the removal or resignation of a commissioner to the president. 

The public nature of these hearings nevertheless offers some sort of 

transparency and accountability because public outcry as a result of failure of the 

 
326 See Kehinde Adejuwon, ‘The Dilemma of Accountability and Good Governance for Improved Public 
Service Delivery in Nigeria’ (2012) Africa’s Public Service Delivery & Performance Review 25 
327 See Amusa Kazeem, ‘Legislative Oversight Functions in Nigeria – Odyssey of Hunters Becoming the 
Hunted’ (2013) 9 Acta Universitatis Danubius. Juridica 79, 87.   
328 ibid; Ade Adesomoju, ‘Farouk Lawan demanded $3m, got $500,000 bribe from me – Otedola’ Punch 
Newspaper (Abuja, 22 November 2018) <https://punchng.com/farouk-lawan-demanded-3m-got-500000-
bribe-from-me-otedola/> accessed 10 September 2019 
329 ibid 
330 ibid 
331 ibid 



 

 87 

commissioners to justify their actions at the hearing can be the catalyst for the 

President taking action against them under s 10 of the Act although there is no 

occurrence of this till date. 

 

3.2.2.3 Judicial Review 
 
Having considered executive supervision and legislative oversight, the judiciary 

offers the final forum for ensuring accountability under the traditional trio.  Section 

88 of the Communications Act provides: 

(1) Subject to section 87 of this Act and subsections (2) and (3) of 
this, an aggrieved person may appeal to the Court for a judicial 
review of the Commission’s decision or other action. 
(2) The decision or direction of the Commission that is the subject 
matter of an application for judicial review shall subsist and remain 
binding and valid until it is expressly reversed in a final judgement 
or order of the Court. 
(3) A person shall not apply to the Court for a judicial review unless 
that person has first exhausted all other remedies provided under 
this Act.332 

 

This provision offers the avenue for judicial review of the NCC’s decision or 

actions but with the proviso that all other remedies under the Communications 

Act have been exhausted. In other words, judicial review is considered a last 

resort under the Communications Act. One of the pre-conditions being referred 

to in s 88 (3) is the review of decision provided for in ss 86 to 87 of the Act. Under 

section 86, the aggrieved may request in writing to the NCC for a statement of 

the reasons for the decision after which, the NCC must provide a copy of a 

statement of reasons for the decision and any relevant information considered.333 

At this juncture, the aggrieved has 30 days within which to request the 

Commission in writing for a review of the NCC’s decision specifying his or her 

reasons. Upon receipt of this request, the NCC has 60 days within which to 

conclude its review of the decision and inform the aggrieved person in writing of 

its final decision thereon and the reasons therefor.334 Only after this can the 

 
332 Nigerian Communications Act 2003, s 88 
333 ibid, s 86 
334 ibid, s 87 
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aggrieved then seek relief from the Court of Law specifically the Federal High 

Court.335 

 

The difficulty with this process stems from the fact that it fails to specify a time 

frame within which the NCC has to provide its statement of reasons to the 

aggrieved. The implication of this is grave as the NCC could delay this for as long 

as it deems fit and in so doing block the aggrieved party’s access to the courts 

especially where time is of the essence. Under EU Law, proceedings for failure 

to act may be brought before the Court of Justice of the European Union against 

the inaction of a Union institution, body, office or agency.336 Where the inaction is 

found to be illegal, the Court shall confirm the failure to act and the body 

concerned must take appropriate measures. However, no such provision exists 

under Nigerian Law and neither is it possible to bring an action for judicial review 

outside the provision of s 88 of the Communication Act as s 88 (3) provides that 

a person shall not apply to the Court for a judicial review unless that person has 

first exhausted all other remedies provided under the Act.337 In N.N.P.C. v 

Fawehinmi (1997) 7 NWLR (pt. 559) 598, the Court of Appeal held that: 

Although Section 33(1) of the 1979 Constitution seems couched in 
absolute terms, the right of access to court cannot be regarded as 
unqualified. By virtue of Section 33(1) an individual has the right to 
access to a court in the sense that he must be able to have the 
matter in dispute brought before a court for determination without 
any improper legal or practical obstacles being placed in his way. 
The Right so stated does not however, ipso facto mean that 
regulation of access to a court is precluded. Such regulations 
abound in the rules of procedure and in the procedural legislation. 
The only and not unimportant requirement is that any regulation of 
the right of access to a court must have a legitimate aim and the 
extent and nature of such regulation must be reasonably 
proportionate to that aim. 

 

 

 
335 Constitution of the Federal Republic of Nigeria1999, s 251 and Nigerian Communications Act 2003, s 
138 places such matters within the jurisdiction of the Federal High Court.  
336 Treaty on the Functioning of the EU [2010] OJ L 83/50, Art 265 
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Consequently, the courts have upheld the pre-conditions to judicial review. In 

Nigerian Communications Commission v MTN Nigeria PLC,338 the Plaintiff (MTN) 

had applied to the Federal High Court for a review of the NCC’s Interconnect Rate 

determination. NCC entered a preliminary objection contending that the Plaintiff 

was required to explore the pre-action conditions in ss 86 – 88 of the Act.339 The 

trial court however refused to rule on this. When the matter went on appeal to the 

Court of Appeal it held thus: 

Under section 88(1) of the Nigerian Communications Act, 2003, a 
person aggrieved with a decision or other action of the commission 
may appeal to the court for a review of same. However, that right 
is subject to the provisions of sections 87 and 88(2) and (3) of the 
Act. While section 87(3) of the Act provides that an aggrieved 
person should first forward to the Nigerian Communication 
Commission a request for a review of its decision, section 88(3) of 
the Act provides that a person shall not apply to court for a judicial 
review unless that person has first exhausted all other remedies. 
In the instant case, the respondent should have first forwarded to 
the appellant, a request for a review of its determination. Thus, it 
was essential that the respondent met the pre-condition, which is 
a review of the decision by the appellant before going to court. In 
the circumstance, the respondent's failure to meet that condition 
precedent robbed the trial court of its jurisdiction and the trial court 
should have struck out the case provided under the Act. (Per Odili, 
JCA) 
 

In other words, the Plaintiff had to meet the pre-conditions stipulated in Sections 

86 – 88 of the Act requiring a review of the decision by NCC, before going to 

court.340 The court has since affirmed this decision in several other cases.341 The 

exception to this rule is where Fundamental Rights are concerned, in which case 

an action may be brought under the Fundamental Rights (Enforcement 

Procedure) Rules, 2009 but such cases are unlikely, giving the NCC’s role as a 

regulatory agency. Naturally, most fundamental human rights enforcement 

matters are filed against law enforcement agencies such as the police force and 

 
338 Nigerian Communications Commission v MTN Nigeria PLC (2004) Appeal No: CA/A/25/ 2004 
339 ibid 
340 ibid 
341 See ECONET Wireless Nigeria Limited v Nigerian Communication Commission (2004) Appeal No: 
CA/A/83/ 2004; Bluechip Communications Limited v Nigerian Communication Commission (2004) 
Appeal No: CA/A/108/M/2004; CELTEL & MTN v Nigerian Communications Commission (2004) Suit 
No: FHC/L/CS/909. 
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the Department of State Service (DSS).342 This perhaps explains why there has 

only been one of such recorded cases brought against the NCC. 343 

 

Correspondingly, in the case of Orakul Resources Limited & Ors v NCC & Ors,344 

the Court of Appeal upheld the pre-condition requirements and went on to find 

that they were not in breach of the right to fair hearing as guaranteed under s 

36(1) of the 1999 Constitution which holds: 

(1) In the determination of his civil rights and obligations, including 
any question or determination by or against any government or 
authority, a person shall be entitled to a fair hearing within a 
reasonable time by a court or other tribunal established by law and 
constituted in such manner as to secure its independence and 
impartiality. 
(2) Without prejudice to the foregoing provisions of this section, a 
law shall not be invalidated by reason only that it confers on any 
government or authority power to determine questions arising in 
the administration of a law that affects or may affect the civil rights 
and obligations of any person if such law - 
(a) provides for an opportunity for the persons whose rights and 
obligations may be affected to make representations to the 
administering authority before that authority makes the decision 
affecting that person; and 
(b) contains no provision making the determination of the 
administering authority final and conclusive. 

 

Under s 36 a person is entitled to a fair hearing within a reasonable time in the 

determination of his civil rights and obligations, and pre-conditional requirements 

involving internal review by a Government authority are deemed permissible. It is 

for this reason that the Court of Appeal did not deem ss 86 to 87 of the Act 

unconstitutional. Nevertheless, the discretionary nature of the NCC’s power 

under ss 86 to 88 means that it can possibly delay an aggrieved person’s right to 

fair hearing for as long as it wishes which in practice could exceed a reasonable 

 
342 For examples See Dominic Peter Ekanem v Assistant Inspector General Of Police (Zone 6) (2007) 
LPELR-9011(CA); Abayomi Fabunmi v. Inspector General Of Police, Abuja & Anor (2011) LPELR-
3550(CA); Chief Taye James & Or v. The Nigeria Security and Civil Defence Corps & Ors (2014) 
LPELR-24068(CA); Akila & Ors. v Director General State Security Services & ORS (2013) LPELR-
20274(CA) 
343 See the unreported case of All Progressives Congress v Nigerian Communication Commission and 
Others (2015) unreported suit, wherein the Federal High Court in 2015 ordered the NCC to pay the All 
Progressives Congress N500 million as damages for unlawfully banning the party’s presidential campaign 
fund-raising platform. The NCC has since appealed the decision and the appeal is still sub judice before 
the Court of Appeal. 
344 Orakul Resources Limited & Ors v NCC & Ors (2007) 16 NWLR (Pt.1060) 270 C.A. 
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time.345 Consequently, the state of the law with regards to the pre-conditional 

requirement is far from satisfactory. It has curtailed the ability of judicial review to 

serve as an effective accountability mechanism. Till date, no party has 

successfully brought an action for judicial review against the NCC. This is 

because the parties failed to meet the pre-conditional requirement leading the 

court to dismissing the suits.346 As a matter of fact, plaintiffs have often argued 

that the discretionary nature of the NCC’s power to delay the internal review is 

responsible for the filing of suits without meeting the requirements of ss 86 – 88 

of the Act.347  

 

Although, the Judiciary’s duty is to interpret the law and not to create the law, it 

is within the purview of the courts to hold such law as null and void where found 

to be in breach of the Constitution or alternatively limit the NCC’s power of delay 

in a way that it ensures fair hearing within reasonable time as provided for under 

s 36 of the 1999 Constitution. However, with Courts taking neither option, it is 

now up to the Legislature to amend this law as it has alarming implications for the 

constitutionally guaranteed right to fair hearing. A simple solution would be to 

amend s 86 of the Communications Act by inserting a time frame within which 

the NCC has to provide its statement of reasons to the aggrieved. Thus, 

preventing the possibility of an unreasonable delay in the review process. 

 

Another pre-condition to judicial review is specified in ss 73-78 of the 

Communications Act. Section 73 gives the NCC the power to resolve disputes 

between persons who are subject to the Act. Section 74 -78 of the Act contains 

provisions relating to the NCC’s dispute resolution mechanism. The requirements 

of these dispute mechanisms must also be met before commencing an action at 

the Federal High Court.  The Court of Appeal also upheld this pre-conditional 

 
345 I have chosen not to go into a further discussion of what is reasonable and unreasonable time so as not 
to go off subject. A fair hearing is required within a reasonable time which in theory means a case could 
not be delayed indefinitely but in practice this is not true. 
346 Nigerian Communications Commission v MTN Nigeria PLC (2004) Appeal No: CA/A/25/ 2004; 
Econet Wireless Nigeria Limited v Nigerian Communications Commission (2004) Appeal No. CA/A/83/ 
2004; Bluechip Communications Limited V. Nigerian Communications Commission Appeal No. 
CA/A/108/M/2004; CELTEL & MTN V. Nigerian Communications Commission (2008) Suit No. 
FHC/L/CS/909 
347 See Nigerian Communications Commission v MTN Nigeria PLC (2004) Appeal No: CA/A/25/ 2004 
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requirement in the Nationwide v ECONET Wireless case.348 The Appellate court 

rejected the appellant’s contention that Section 75 of the Act created an optional 

not a mandatory obligation for parties to refer disputes to the Commission. The 

court held that sections 73-75 should be read jointly and not in isolation. Thus, 

disputes between parties’ subject to the Act, in matters that the Act is concerned 

with, should be referred to the Commission for resolution with aggrieved parties 

utilising the internal review mechanism under Sections 86-88 as pre-conditions 

for recourse to invoking the judicial review by the courts to resolve the disputes. 

  

Again, there appears to be a legal structure for judicial review, but the system is 

flawed. It is logical to have pre-condition requirements. The problem however lies 

in the abuse of these requirements by the NCC, which could lead to a miscarriage 

of justice. The fact that no party has successfully challenged a decision of the 

NCC till date due to the incessant failure to meet the pre-conditional requirements 

is indicative of the abuse of these requirements by the NCC. It is therefore fair to 

conclude that an amendment of law concerning the pre-condition requirements 

is needed to ensure that justice will be served. The significance of judicial review 

in ensuring that the NCC is held accountable cannot be overemphasized in view 

of the fact that in the absence of judicial review, the NCC could become a law 

unto itself. 

 

3.2.2.4 Extended Accountability 
 
Having considered the various mechanisms of accountability under the traditional 

trio of executive supervision, legislative oversight and judicial review, the various 

forms of ‘extended accountability’ in place shall now be explored starting with 

administrative agencies. There is the Office of the Auditor General for the 

Federation (OAuGF), which is a constitutional body established by virtue of 

Sections 85 and 86 of the 1999 Constitution of the Federal Republic of Nigeria. 

The Auditor General reports to the National Assembly and is empowered to 

 
348 Nationwide Action Against Corruption & others v ECONET Wireless Plc & others (2005) Appeal 
Number CA/A/1/2005 



 

 93 

undertake audits of all income and expenditure of the Federal Government of 

Nigeria.349 However, section 85 (3) - (4) of the 1999 Constitution provides thus: 

(3)Nothing in subsection (2) of this section shall be construed as 
authorising the Auditor-General to audit the accounts of or appoint 
auditors for government statutory corporations, commissions, 
authorities, agencies, including all persons and bodies established 
by an Act of the National Assembly, but the Auditor-General shall-
(a) provide such bodies with – 
(i) a list of auditors qualified to be appointed by them as external 
auditors and from which the bodies shall appoint their external 
auditors, and  
(ii) guidelines on the level of fees to be paid to external auditors; 
and 
(b) comment on their annual accounts and auditor's reports 
thereon. 
(4) The Auditor-General shall have power to conduct checks of all 
government statutory corporations, commissions, authorities, 
agencies, including all persons and bodies established by an Act 
of the National Assembly.350 

 

Consequently, the OAuGF cannot audit the financial statements of regulatory 

agencies such as the NCC. Rather, its mandate is limited to recommending a list 

of auditors from which the NCC shall appoint its auditors and providing guidelines 

on the fees payable to such auditors. It may however comment on their annual 

accounts and auditor's reports. While it may also undertake periodic checks, the 

meaning of periodic checks in the context of the Constitution has not been 

properly defined. Accordingly, the role of the OAuGF varies from that of the 

National Audit Office (NAO) in the United Kingdom which is an independent 

Parliamentary body responsible for auditing central government departments, 

government agencies and non-departmental public bodies including Ofcom.351 It 

reports on the value for money (the effectiveness, efficiency and economy) of 

government spending and also has the power to conduct subject investigations 

where there are concerns about public spending, such as service failures or 

financial irregularities.352  However, the lack of an agency with such powers in 

 
349 Constitution of the Federal Republic of Nigeria 1999, s 85 (2) 
350 ibid, s (85) 3-4 
351 The National Audit office was established Pursuant to the National Audit Act 1983 and it is led by the 
Comptroller and Auditor General who is an officer of the House of Commons. The role of the NAO is to 
scrutinise all government spending on behalf of parliament.  
352 See National Audit Act 1983, the Government Resources and Accounts Act 2000, Exchequer and 
Audit Departments Act 1957, Exchequer and Audit Departments Act 1921 and the Exchequer and Audit 
Departments Act 1866. 
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Nigeria is a general issue affecting all government agencies and not one peculiar 

to the telecommunications industry. 

 

The Independent Corrupt Practices and Other Related Offences Commission 

(ICPC) is another body charged with a duty of ensuring accountability in relation 

to the use of public funds. The ICPC was established in 2000 with the duty to: 

(a) Where reasonable grounds exist for suspecting that any person 
has conspired to commit or has attempted to commit or has 
committed an offence under this Act or any other law prohibiting 
Corruption, to receive and investigate any report of the conspiracy 
to commit, attempt to commit or the Commission of such offence 
and, in appropriate cases, to prosecute the offenders; 
(b) To examine the practices, system and procedures of public 
bodies and where, in the opinion of the Commission, such 
practices, systems or procedures aid or facilitate fraud or 
corruption, to direct and supervise a review of them 
(c) To instruct, advise and assist any officer, agency or parastatals 
on ways by which fraud or corruption may be eliminated or 
minimized by such officer, agency or parastatal; 
(d) To advise heads of the public bodies of any changes in 
practices, systems or procedures compatible with the effective 
discharge of the duties of the public bodies as the commission 
thinks fit to reduce the likelihood or incidence of bribery, corruption 
and related offences; 
(e) To educate the public on and against bribery, Corruption and 
related offences; and 
(f) To enlist and foster public support in combating Corruption.353 

 

After its establishment, the ICPC urged the Federal Government for the 

establishment of the Anti-Corruption and Transparency Units in every Ministry 

and Extra-Ministry Office, Agency and Parastatals, which was subsequently 

approved by the president. Subject to its powers, the ICPC instructed the NCC to 

establish an Anti-Corruption and Transparency Unit (ACTU) within the Nigerian 

Communications Commission and in 2012 the Minister of Communications 

Technology, Mrs Omobola Johnson, inaugurated such a body within the NCC.354 

The ACTU is made-up of members of the NCC and that of the ICPC established 

in line with ICPC laws to ensure accountability, transparency and to minimize 

corruption within the regulator. The unit is empowered to perform all the duties 

 
353 Corrupt Practices and Other Related Offences Act 2000, s 6   
354 Zakariyya Adaramola, ‘Nigeria: Minister Inaugurates Anti-Corruption Unit In NCC’ Daily Trust (25 
June 2012) <http://allafrica.com/stories/201206250750.html> accessed 22 September 2019 
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detailed in Section 6(a)-(f) of the Corrupt Practices and Other Related Offences 

Act, 2000, except that of prosecution. It also has a duty to report all alleged or 

reported cases to the ICPC. However, till date there is no available information 

from which to judge its performance. Nevertheless, the existence of a form of self-

regulation within the NCC is worth noting as an extended form of accountability. 

The existence of ACTU’s is not a peculiar feature of the telecommunications 

sector. Presently, there are over 170 ACTU's in various ministries and agencies 

across Nigeria. 

 

The NCC may also encourage accountability through the publication of 

information received in the course of exercising its powers and functions. 

However, the exercise of this power is subject to the commissions’ discretion and 

the commercial interests of the parties to whom the information relates.355 It is 

notwithstanding obligated to publish annual report relating to the performance of 

licensees.356 Furthermore, Section 21 of the Act requires a report on the activities 

of the Commission including its audited financial report to be submitted by the 

Commission for legislative scrutiny. Also, to be attached are the annual 

monitoring reports on the performance of licensees. Therefore, it can be said that 

legislative oversight is exercised here based in part on account rendered to the 

public at large. However, it is pertinent to note that the NCC has failed to publish 

any annual reports on its activities including its audited financials since 2006 

which is a flagrant contravention of the law. This is clearly indicative of a major 

problem in relation to accountability as these annual reports form the basis of the 

NCC’s accountability. Yet, no action has been taken by legislature in this regard, 

once again reiterating the need to introduce sanctions where the NCC fails to 

meet such obligations. The legislature’s failure to hold the NCC to account on the 

lack of publication of its annual reports would also seem to reiterate the earlier 

point made about the lack of a culture of accountability within the legislature itself. 

 

Last but not least, the NCC’s obligation to observe various statutorily prescribed 

procedures and requirements such as those mentioned above can itself be seen 

 
355 Nigerian Communications Act 2003, s 67 
356 ibid, s 89 
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as a form of ‘extended accountability’ as failure to observe such obligations could 

potentially form grounds for judicial review albeit the need to comply with the 

somewhat flawed pre-condition requirements.357 Similarly, it could form a basis 

for query in the process of legislative oversight.  

 

 

 

3.2.2.5 Summary 
 
The examination of the various mechanism of accountability above has revealed 

several shortcomings under the current regulatory framework. In theory, 

executive supervision has been reduced to allow for the independence of the 

NCC which in turn promotes decision making based on expertise and also the 

accountability of the NCC.  In the writer’s opinion, this is a reasonable and 

justifiable trade-off. However, in reality the statutory provision mandating the 

independence of the regulator has not stopped the executive from either 

interfering or attempting to interfere in the affairs of the NCC with the Courts 

having to intervene in the past. Despite the Court’s intervention, this has not 

forestalled the executive from infringing on the NCC’s independence as 

demonstrated by the MTN $5.2 billion fine and the recent ultimatum/directive 

issued to the NCC by the minster in November 2019. Nonetheless, this non-

compliance with the law is not a telecommunication- specific issue but rather it 

relates to a wider problem of the Government’s continuing lack of respect for the 

Rule of Law.358 

 

The examination of the mechanisms for legislative oversight above showed that 

while there appears to be a reasonable legal structure in place for legislative 

oversight, these structures have hardly been used to reasonable effect by the 

Legislature. Although the Legislature has no power to impose credible 

punishment on the NCC short of recommending the removal of a commissioner 

to the president, the public nature of their hearings and investigation is meant to 

 
357 Nigerian Communications Act 2003, ss 86 to 87 
358 See Elijah John, ‘The Rule of Law in Nigeria: Myth or Reality?’ (2018) 4 Journal of Politics and Law 
21 
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offer some form of accountability and transparency especially as it could lead to 

public outcry where regulatory action is not properly justified. Ironically, the 

legislature over the years have hardly provided information to the public about its 

investigations and findings concerning the NCC and even other regulatory bodies 

with the effect that this mechanism for accountability is hardly being used to full 

effect.  This has made it very difficult to assess the effectiveness of the legislative 

oversight mechanism and it is in itself symptomatic of the lack of effectiveness of 

the mechanism. However, it would appear that the reasons for this are not 

telecommunications specific though as they relate to the lack of a culture of 

accountability within the country as whole and the high level of corruption within 

the legislature. The failure of the legislature to denounce the NCC over its failure 

to publish its annual reports is also symptomatic of this lack of culture of 

accountability in Nigeria. The inclusion of sanctions where such an oversight 

occurs will go a long way in averting them. 

 

With regards to judicial review, the shortcomings of the system lie in the existence 

of pre-condition requirements provided for under s.86-88 of the Act which 

Claimants have to fulfil before seeking relief in a court of law against the Decision 

of the NCC. The lack of a time frame within which the NCC is to provide a 

statement of reasons for the decision and any relevant information considered 

had led to an abuse of this provision by the NCC. Consequently, no party has 

successfully brought an action for judicial review against the NCC. Rather, they 

have often argued that the discretionary nature of the NCC’s power to delay the 

internal review is responsible for the filing of suits without meeting the pre-

condition requirements.359 The inclusion of a time frame within which the NCC is 

to provide a statement of reasons for the decision should help resolve this 

problem. 

 

While other forms of extended accountability exist under the current regulatory 

framework, these are intended to complement the traditional mechanisms and 

cannot be considered a substitute to them. That being said even these are not 

without criticism as demonstrated by the NCC’s failure to comply with its 

 
359 See Nigerian Communications Commission v MTN Nigeria PLC (2004) Appeal No: CA/A/25/ 2004 
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obligation to publish its annual report,360 which is intended to promote 

transparency within the regulatory framework.  It can therefore be concluded that 

the current provisions under the Communications Act are not adequate to ensure 

the accountability of the NCC. While the necessary legal provisions do exist, they 

are ignored when they are inconvenient. A potential response to this is to 

introduce more stringent legal provisions. This will include penalties and 

sanctions for failure to comply with various obligations. However, the question of 

who levies the sanctions arises? 

 

 
3.2.3 Due Process 
 
Due process as concluded in the previous chapter relates to both the protection 

of the rights of individuals and stakeholders that are affected by the regulatory 

process and the participation of interested parties in the actual decision-making 

process. Fair hearing and transparency are all notions intrinsically tied to the idea 

of due process in the regulatory process.361 Consequently, to determine whether 

the benchmark of due process is being adhered to, it is essential to examine all 

the above notions and how they are enforced within the regulatory framework. 

 

With regards to fair hearing, this is a constitutionally guaranteed right as per s 36 

of the 1999 constitution.  However, this discussion shall be kept to a minimum in 

a bid to avoid repetition as the issues that arise in relation to access to judicial 

review, the pre-conditional requirement and the effect it has on the right to fair 

hearing have already been discussed in this chapter under accountability, 

specifically judicial review. Although the Courts have held that the pre-conditional 

requirement is not in breach of the right to fair hearing, this thesis contends that 

there is a high probability of breach due to the possibility of excessive delay in 

the review process by the NCC. As such it was concluded that pre-conditional 

requirement needs reform in order to really ensure the right to fair hearing. 

 

 
360 Nigerian Communications Act 2003, ss 21 and 89 
361 For full discussion see Ch. 2.2.3 
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Having considered fair hearing, attention will now be drawn to the element of 

public participation and transparency. One of the key features of the 

Communications Act 2003 is the inclusion of certain procedures in a bid to 

encourage transparency and fairness. Relevant to this is the process of public 

enquiries which offers an avenue for stakeholders to provide their inputs (opinion 

and concerns) in the regulatory process. This is provided for under s 57 of the 

Communications Act, which states: 

(1) The Commission may hold a public inquiry on any matter of a 
general nature that relates to the administration of this Act or its 
subsidiary legislation, which will serve the objects of this Act. 
(2) Subject to subsection (3) of this section, the Commission may 
hold a public inquiry under subsection (1) of this section— 
(a) in response to a written request from a person; or 
(b) on its own initiative, only if it is satisfied that the matter is of 
significant interest to either the public or to current or prospective 
licensees under this Act. 
(3) The Commission shall hold a public inquiry in all instances that 
it is mandatorily required to hold an inquiry under this Act or its 
subsidiary legislation.362 

 

While the holding of such public inquiries is generally subject to NCC’s discretion, 

there are exceptions of regulations for which the NCC is mandated to hold public 

inquiries in regard of, before passing.363 One of such instances is the making of 

any regulation under s 70 of Communications Act. These inquiries in relation to 

the NCC’s rule making power are nevertheless consultative in nature as the NCC 

first publishes its proposed regulation at which point telecommunications 

operators, other stakeholders and the public then make submissions to the 

commission.364  The NCC then holds a public inquiry where it offers a review of 

the various submissions received thus providing an avenue for the NCC to justify 

its decisions. Within 45 days of which, the NCC is mandated to publish a report 

setting out its findings as a result of the inquiry.365 In exercise of the powers 

conferred upon it by Sections 3 and 70 of the Nigerian Communications Act 2003, 

the NCC published the Consultation Guidelines of the Nigerian Communications 

 
362 Nigerian Communications Act 2003, s 57 (1) – (3); ss 58 to 60 of the Act contain the procedural 
requirement involves in these inquiries including those relating to notice, submissions by the public and 
publication. 
363 ibid 
364 For an illustration see Nigerian Communications Commission, ‘Report of The Public Inquiry on The 
Mobile Number Portability Regulations’ (March 22, 2013) 
365 Nigerian Communications Act 2003, s 60 
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Commission (2007) to stipulate the method for the Commissions’ interaction with 

stakeholders in regard to rulemaking, and other subjects that the Commission 

may wish to consult upon.366  

 

From 2003 till date, the NCC has held sixteen public inquiries and such public 

inquires have helped encourage public participation in policy-making as 

evidenced by the various public enquiry reports.367  For illustrative purposes, we 

shall consider the report of the public inquiry on the sim replacement guideline 

which took place in July 2015. From the report, it can be observed that the NCC 

accepted about half of the comments from stakeholders on its proposed 

guidelines.368  This clearly suggests that the public inquiry did give stakeholders 

some considerable influence over the final guideline released by the NCC.  More 

recently, another public inquiry in respect of the E-waste Regulations and 

Disaster Recovery Guidelines took place on March 5, 2019, the public report of 

which again suggests a willingness by the NCC to take on board comments by 

Stakeholders. That being said, the NCC does have a history of not publishing 

these public reports within the 45-day statutory period although the public reports 

are eventually published. This fact was observed over the course of this research 

as the Report of the Public Inquiry on the Sim Replacement Guidelines was 

published no less than six months after the public inquiry took place although it 

was dated the day of the inquiry on the 14 July 2015. Therefore, sanctions need 

to be introduced to ensure strict compliance with the statutory provisions. 

 

Another key feature of the Communications Act is the inclusion of a dispute 

resolution mechanism. This procedure must be exhausted as a pre-conditional 

 
366 Consultation Guidelines of The Nigerian Communications Commission (2007) 
367 These are the Report on the Public Inquiry: on E-Waste Regulations and Disaster Recovery, on 
Transfer of Licence & Resources from Visafone Communications Limited to MTN Nigeria 
Communications Limited , on The Draft Guidelines On Commercial Satellite, on The Draft Amended 
Consumer Code Of Practice Regulations, on SIM Replacement Guidelines,  on Licensing Regulations, on 
lawful Interception of Communications Regulations, on Enforcement Processes Regulations, on Mobile 
Number Portability Regulations on The Annual Operating Levy Regulations, on Guidelines On Technical 
Specifications For The Installation Of Mast And Towers, on Guidelines On Common And Premium Short 
Codes Operation In Nigeria, on Satellite Network Filing Processes & Procedures, on The Registration Of 
SIM Card Regulations, on Commercial Satellites Communications Guidelines and on Advertisements & 
Promotions  
368 NCC, ‘Report of the Public Inquiry on E-waste Regulations and Disaster Recovery Guidelines’ (5th 
March 2019) 
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requirement before leave to apply to the court can be sought.369 Section 73 of the 

Act grants the NCC powers to resolve disputes between persons who are subject 

to this Act. The procedure for the dispute resolution is also provided for in ss 75 

to 78 of the Act. ‘An attempt shall first be made by the parties to resolve any 

dispute between them through negotiation before the involvement of the 

Commission’.370 Only upon the failure of such negotiation may parties proceed to 

seek the intervention of the NCC by giving notice as stipulated in s 75 of the Act. 

The NCC may then resolve the dispute in such manner including but not limited 

to Alternative Dispute Resolution processes and upon such terms and conditions 

as it may deem fit.371 It is however bound to ensure that such process is ‘fair, 

just, economical and effective’ and that it shall not be bound by technicalities, 

legal form or rules of evidence and that it shall at all times act according to the 

ethics of justice and the merits of each case’.372 Furthermore, following from the 

Supreme Court’s Judgment in Eze v Spring Bank Plc, the principles of natural 

justice and procedural fairness also apply.373 s 77 of the Act provides for 

registration of the decisions made by the NCC in resolution of the dispute while s 

78 states: 

(1) The decision of the Commission shall be binding on the parties 
and the Commission may direct a party to a dispute to abide by the 
decision of the Commission in that dispute. 
(2) A decision made by the Commission under this Part may be 
enforced by the Court as if the decision is a judgment of such Court 
provided that the Commission has issued a certificate to the 
complainant for leave to proceed to the Court for the enforcement 
of the decision. 

 

The main criticism in relation to this provision stems from the fact that the 

regulator is given judicial powers. However, the use of an internal dispute 

resolution mechanisms prior to invoking the court’s jurisdiction is not peculiar to 

Nigeria. Ofcom is granted similar dispute resolution powers under Chapter Three 

of United Kingdom’s Communications Act 2003 and so is the FCC under United 

 
369 Nationwide Action Against Corruption & others v ECONET Wireless Plc & others (2005) Appeal 
Number CA/A/1/2005 
370 Nigerian Communications Act 2003, s 74 
371 ibid, s 75 (1) 
372 ibid, s 75(2) 
373 Eze v Spring Bank Plc (2011) 18 NWLR (Pt. 1278) 
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States’ Telecommunication Act of 1996. These provisions allow the regulator to 

have some control over the development of competition because, in 

telecommunications, these disputes are usually about a competitor wanting to 

interconnect with the dominant incumbent’s network. Furthermore, having 

disputes resolved internally by the NCC saves time that would otherwise be 

wasted in notoriously lengthy judicial proceedings.  Time is an important part of 

the regulatory process as ‘lengthy judicial proceedings can cause delays in sector 

liberalization, distort costs by diverting both regulator and operator resources, 

create uncertainty and limit effectiveness’.374 Thus, it would appear that such 

dispute resolution powers are essential to the regulatory process as it ensures 

transparency, efficiency and the development of competition. However, although 

the NCC has exercised this power, it has not provided any information to the 

public on the disputes brought before it and if, how and when they were resolved 

thereby making it difficult to assess the effectiveness of its dispute resolution 

powers. Nevertheless, the NCC has recently published its Draft Complaint 

Adjudication Guidelines which are under consideration pursuant to the provisions 

of Section 75(2) of the Nigerian Communications Act 2003, and this sets forth the 

proposed general guiding principles and procedures for exercising powers of 

resolving disputes conferred on the Nigerian Communications Commission.375 

While an aggrieved person may appeal to the Court for a judicial review of the 

Commission’s decision, this can only be done after requesting a review of the 

decision. The complicating factor relating to this judicial review process was 

earlier mentioned under the discussion of accountability and this is the failure to 

specify a time frame within which the NCC has to provide its statement of reasons 

to the aggrieved.376 

 

A discussion of due process would be incomplete without also considering 

whether or not, in exercising its powers, the regulator adheres to due process. In 

other words, the question is whether the NCC follows the laid down procedures 

 
374 Ian Walden (ed), Telecommunications Law and Regulation (4th Edn, OUP 2012) 8; See Robert Bruce 
and others, ‘Dispute resolution in the telecommunications sector: Current practices and future directions’ 
(The International Telecommunication Union, October 2004) <http://www.itu.int/ITU-
D/treg/publications/ITU_WB_Dispute_Res-E.pdf> accessed 5 September 2019 
375 NCC, ‘Complaint Adjudication Guidelines by the Nigerian Communications Commission (2019) 
376 Nigerian Communications Act 2003, s 86 
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in exercising its powers of enforcement. The powers of enforcement of the NCC 

are numerous, in addition to its powers to make and enforce regulations377 as 

well as to grant, revoke and suspend licenses, it also has the power to conduct 

investigations for inquiry and administration378 and to also gather information from 

parties subject to the Act where relevant to its powers and functions.379 The NCC 

also has the power to issue directions in writing to any person regarding the 

compliance or non-compliance of any licence conditions or provisions of this Act 

or its subsidiary legislation.   

 

Pursuant to s.70 of the Nigerian Communications Act 2003, the NCC introduced 

the Nigerian Communications (Enforcement Processes, Etc.) Regulations 2005 

to provide for the processes or procedures for the exercise of its monitoring and 

enforcement powers. These monitoring and enforcement powers are to be 

exercised either on the NCC’s own initiatives or in response to a written 

enforcement report made by any person.380 The regulation also provides that the 

NCC ‘may, in the exercise of its enforcement powers, institute civil proceedings 

in Court against any person for any remedy including injunctive relief, recovery of 

administrative fines, specific performance or pecuniary awards or damages’.381 

In addition to issuing directions, the NCC may also seek the assistance of any 

law enforcement agency to enforce compliance with such directions.382 The NCC 

in exercising its powers of entry and investigation may demand the testing or 

operation or use of any radiocommunication station or apparatus or other 

communication equipment or facilities and may seal off or seize and detain in its 

custody for such period and on such terms as it may consider expedient.383  

 

The NCC also has the power to issue administrative fines where licensees fail to 

meet various directives384 or guidelines including those relating to quality of 

service and promotion and advertisement of services.385 The Second Schedule 

 
377 Nigerian Communications Act 2003, s 4 
378 ibid, ss 61- 63 
379 ibid, ss 64- 67 
380 Nigerian Communications (Enforcement Processes, Etc.) Regulations 2005, reg.2 
381 ibid, reg 4 (1) 
382 ibid, reg 4 (2) 
383 ibid, reg 5 
384 Nigerian Communications Act 2003, s 55 
385 Nigerian Communications (Enforcement Processes, Etc.) Regulations 2005, regs 8 -15 
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to the Nigerian Communications (Enforcement Processes, Etc.) Regulations 

2015 provides a long and detailed list of various contraventions and the fines they 

each attract. The NCC may also exercise its power of suspension or revocation 

of a licensees’ license under section 45 of the Act and under the circumstances 

provided for under Regulation 16 of the Nigerian Communications (Enforcement 

Processes, Etc.) Regulations 2005.386 In alternative to utilising its power of 

revocation of the license, it may also impose administrative fines stipulated in the 

Second Schedule to the regulation or require that the licensee makes such 

changes in its management as it may consider necessary and within such time 

as it may specify.387 Furthermore, the NCC has the power to impose various 

remedies such as fines, sanctions or penalties where the conduct of a licensee 

with dominant power may lessen competition.388 

 

Similarly, the Quality of Service Regulation 2013 grants the NCC the power to 

take one or more enforcement measures where licensee contravenes any of the 

parameters set out in the regulations. The NCC may take a range of enforcement 

measures including requiring the Licensee to submit or publish additional 

information about the quality of the relevant service including a remedial plan, 

issue directions pursuant to section 53 of the Nigerian Communications Act 

(which could include directing licensees to compensate subscribers) and also the 

imposition of fines.389 It was pursuant to these powers that the NCC fined four 

existing telecom operators the sum of N1.17bn in 2012 for poor quality of service 

experienced by the subscribers and not meeting stipulated quality of service 

benchmarks called key performance indicators.390  

 

Interestingly, however these aforementioned regulations do not specify any 

process for the imposition of these fines or sanctions. Rather, the Nigerian 

Communications (Enforcement Processes, Etc.) Regulations 2005 simply 

provides a very detailed account of the factors relevant to the imposition of these 

 
386 ibid, reg 16 (1) 
387 ibid, reg 16 (2) 
388 Nigerian Communications Act 2003, s 23 
389 Quality of Service Regulation 2013, reg 14 
390 Nigerian Communications Commission, ‘NCC – fines GSM Operators for poor network quality’ 
(2012) <http://consumer.ncc.gov.ng/archive/publication/telecomm/fine.pdf> accessed 5th April 2020 
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administrative fines. Similarly, the Quality of Service Regulation 2013 also 

provides a list of factors to be considered in applying the enforcement measures 

but also no process for the exercise of these powers is specified either in the 

regulations themselves or in any other form. This can be considered a severe 

criticism of the current regulatory framework because the absence of a definite 

and detailed process for the exercise of the NCC’s enforcement powers could 

arguably allow for injustice, unfair treatment, inconsistency, unreasonable delay 

and even corruption in the enforcement process. This is also clearly indicative of 

a lack of transparency in the enforcement procedures. However, the impact of 

fair and impartial procedures is not limited only to due process as it offers another 

potential form of ‘extended accountability’. Graham observes that where these 

are present, it can potentially fill in the gaps in accountability left by the traditional 

accountability mechanism, which are typically ex-post in nature.391 He argues that 

properly designed fair procedure involve the regulator hearing relevant parties 

before making decisions, making decisions on a justifiable interpretation of its 

mandate and giving reasons based on evidence.392  

 

Unlike the NCC, Ofcom has published its enforcement guidelines for regulatory 

investigations which set out in detail how it will investigate compliance with and 

approach enforcement of regulatory requirements relating to electronic 

communications networks and services, postal services and consumer protection 

legislation.393 These guidelines apply to all of Ofcom’s enforcement processes, 

except where otherwise stated or where Ofcom has good reason to depart from 

them.394 Although these are not a substitute for any regulation or law and are not 

legal advice, the existence of these guidelines helps to ensure that enforcement 

action is conducted in a fair, transparent, efficient and timely way. It also helps 

bring clarity and consistency to the enforcement procedure.  

 

From the discussion above, it can be deduced that there are elements of due 

process enshrined in the regulation of the telecommunications sector to a 

 
391 Cosmo Graham, ‘Is There a Crisis in Regulatory Accountability?’ (CRI Discussion Paper 13, Centre 
for the Study of Regulated Industries 1995) 18 
392 ibid 
393 Ofcom, ‘Enforcement guidelines for regulatory investigations’ (28 June 2017)  
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reasonable extent. However, it is not without shortcomings. The holding of public 

hearings is subject to the Commission’s discretion with the exception of certain 

regulations and even where these public hearings are held, they are solely 

consultative in nature and the NCC is under no obligation to implement any 

submissions given. This brings us back to the issue of the participation of 

interested parties in the actual decision-making process. Such public participation 

is highly limited to the discretion of the NCC. Since establishment, the NCC has 

held no less than sixteen of such public inquiries which would suggest a general 

willingness to involve stakeholders in the decision-making process despite the 

largely discretionary nature of such inquiries. Such discretionary public inquiries 

have been on various important issues such as commercial satellites 

communications guideline, guidelines on technical specifications for the 

installation of mast and towers and advertisements & promotions amongst other 

things. Furthermore, the NCC has shown a willingness to consider and accept 

the view of stakeholders in these public inquiries as opposed to simply ignoring 

them, they have also used this forum to clarify various grey areas to 

stakeholders.395 

 

In terms of due process in relation to the rights of individuals affected by 

regulatory decisions, it can also be said that the legal rights of individuals and 

entities are to some extent protected by the existence of an internal dispute 

resolution mechanism under ss 75 to 78 of the Act. However, there is simply not 

enough information provided by the NCC about the application of its dispute 

resolution powers and the practical implementation of the dispute resolution 

process to allow for a proper critique of the mechanism. Last but not least, while 

the NCC would appear to have ample enforcement powers, the lack of a definite 

procedure for the exercise of these powers fails to ensure adequate procedural 

protection in exercise of its powers. There is also no appeal process other than 

judicial review which is not without its own challenges.396 

 

 
395 For an illustration See NCC, ‘Report of the Public Inquiry on the Sim Replacement Guidelines’ (14th 
July 2015); NCC, ‘Report of The Public Inquiry on The Mobile Number Portability Regulations’ (22nd 
March 2013) 
396 See Ch 3.2.2.3  on Judicial Review 
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3.2.4 Expertise 
 
The expertise criterion is concerned with whether the regulatory body has the 

required expertise and information to make expert judgement while carrying out 

its regulatory functions. However, a problem with this test lies in the fact that it 

may be difficult for the public to assess whether decisions or policies arrived at 

have been based on expertise or subject to executive interference. Also, with this 

being a legal thesis, evaluating whether decisions have been made based on 

expertise is out of the scope of this work. Instead, this thesis shall consider how 

these claims of expertise have been reinforced in the Nigerian 

telecommunications sector. 

 

One of the crucial reforms introduced through the passing of the Nigerian 

Communications Act 2003 is the autonomy granted to the NCC. Section 25 of the 

Act provides for the independence of the NCC and puts the Minister of 

Communications under an obligation to ensure that the independence of the 

Commission is protected and not compromised in any manner whatsoever.397  It 

can be argued that the essence of this is primacy of technical decision-making 

by the experts (regulator) at the expense of politically motivated decision-making. 

Such independence makes it essential that the regulator has the required 

expertise and know how because, otherwise what would be the purpose of 

divorcing the regulator from political influence. 

 

Although there is no official information available on the NCC staff and their 

numbers, the staff is made up of career civil servants and experts from various 

related fields. At the head of NCC is a Governing Board charged with the 

administration of the affairs of the Commission. The Board is made up of a 

Chairman, a Chief Executive who shall also be the Executive Vice-Chairman, two 

Executive Commissioners, and five non-executive Commissioners (who hold 

office on a part-time basis in a role similar to that of a non-executive director) all 

of whom are appointed by the President subject to Senate confirmation.398  The 

structure of the NCC is as described below 

 
397 Nigerian Communications Act 2003, s 25 
398 ibid, s 6 
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Figure 3 - Nigerian Communications Commission Organisational Structure 

 

 

Source: Nigerian Communications Commission399 

 
399 Nigerian Communications Commission, ‘Organisational Structure’ <https://www.ncc.gov.ng/docman-
main/about-ncc/750-ncc-organizational-structure/file> accessed 09 September 2019 
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Section 7 of the Act provides that commissioners shall be persons of recognised 

standing, qualification and experience in one or more of the following fields—

finance or accounting, law, consumer affairs, telecommunications engineering, 

information technology, engineering, economics and public administration.400 The 

Board also makes recommendations to the President on suitably qualified 

persons for appointment as the Commission’s Chief Executive and Executive 

Commissioners. Other than where the board is concerned, there is no transparent 

recruitment or appointment process, which is the norm in the Nigerian public 

sector. Perhaps, making the recruitment procedure of the commission more 

comprehensive and transparent would help reinforce such claims of expertise 

typically made by the regulator. 

 

That being said, it is worthwhile to consider the current composition of the Board 

of the NCC, at least in respect of the Chairman, Executive Vice Chairman and 

Executive Commissioners. The Chairman of the Board of Commissioners of the 

NCC is Senator Olabiyi Durojaiye, a legal practitioner who was nominated 

Chairman of the NCC by President Muhammadu Buhari GCFR on August 2, 

2016. Prior to his involvement in politics he had a twenty-eight-year career in the 

Central Bank of Nigeria, including a five-year stint as an Executive Director in the 

Nigeria Security Printing and Minting Company. He contested and won the 

election to represent the Ogun East Constituency in the Senate from 1999 to 

2003, where he served as Chairman of the Establishment and Public Service 

Committee.  He, like the other non-executive commissioners is not a full-time staff 

of the NCC. 

 

The Executive Vice Chairman (Chief Executive Officer) of the Nigerian 

Communications Commission is Prof. Umar Garba Danbatta. Prior to his 

nomination by President Muhammadu Buhari, he was a veteran lecturer of 

Telecommunications and Electronics Engineering at Bayero University Kano 

(BUK) and the Acting Vice-Chancellor of the Kano University of Science & 

Technology, Wudil. He is an engineer by training and has served as the Vice 

President of the Digital Bridge Institute (DBI) - International Centre for Advanced 

 
400 Nigerian Communications Act 2003, s 7 
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Communications Studies, and Director of the Centre for Information Technology 

at BUK, among others. 

 

Mr. Ubale Ahmed Maska is the Executive Commissioner (Technical Services) of 

the Nigerian Communications Commission and was confirmed to his post by the 

Senate on the 28th of November 2013. Immediately prior to his nomination by 

former President Goodluck Jonathan, Mr. Maska who is an engineer served as 

the Director - Compliance Monitoring & Enforcement. Prior to that, he served as 

Deputy Director of the Engineering, and Technical Research & Standards 

Directorates, and as Head of Cyber Security in the New Media & Information 

Security Department. 

 

Mr. Adeleke Morounfolu Adewolu is the Executive Commissioner (Stakeholder 

Management) of the Nigerian Communications Commission who was recently 

appointed after Mr Sunday Akin Dare401 resigned his appointment to take up the 

position of Minister of Sport and Youth Development. He is a dual qualified lawyer 

(Nigeria and England and Wales) and certified project manager who has 

previously served as State Commissioner for Special Duties and Inter 

Governmental Affairs in Ogun State from 2015 - 2019. Prior to that he was 

Special Adviser (Research & Documentation) to the Governor of Ogun State 

(2011-2015) and also worked as a Special Assistant on Legal and Legislative 

Matters to the Senate President in the National Assembly between 2005-2007. 

He also previously served in several roles at the Legal Services Commission of 

the United Kingdom where he oversaw the maintenance of IT systems, related 

training and guidance material, user management, configuration management, 

risk identification management and data validation. 

 

Without going into further discussion about the careers of the above-mentioned 

board members especially the executives, it would appear that they not only meet 

 
401 Prior to his nominations as a Commissioner by President Muhammadu Buhari (GCFR), Mr. Dare had 
amassed over twenty-five years’ experience as an internationally recognized author, and multimedia 
journalist. His experience includes heading the production of news and programs for the Hausa Service of 
Voice of America (VOA) in Washington DC, and subsequently serving as Chief of Staff and Media 
Adviser to both the Governor of Lagos and the Minister of Information & Communications. 
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the requirements provided for under section 7 of the Act but also that they do 

have some considerable expertise and experience in the ICT sector, most 

especially the Executive Vice Chairman who is a renowned academic in the ICT 

Field. Therefore, it can be said that the current composure of the Board of the 

NCC does support expertise claims, especially as far as the full-time executives 

are concerned. 

 

The former board (2010-2015) was made up of Mr. Peter Egbe Igoh402 as the 

Chairman of the Board with Dr. Eugene Juwah403 as the Executive Vice Chairman 

(Chief Executive Officer) of the NCC. The previously mentioned Mr. Ubale Ahmed 

Maska was the Executive Commissioner (Technical Services) and has retained 

that position while Dr. Okechukwu Itanyi404 was the Executive Commissioner 

(Stakeholder Management). Again, it would appear the previous Board also not 

only met the requirements provided for under section 7 of the Act but they also 

had some considerable expertise and experience in the ICT sector with the 

exception of Dr Itanyi who was a management expert and career politician. 

 

Another means of reinforcing such claims of expertise is by improving the level 

of training available to the staff of the NCC. In this respect, the NCC has been 

fairly successful as it established the Digital Bridge Institute (DBI) in 2004 with 

the objective to: 

Promote the development of human resources capacity by training 
personnel in telecoms and ICT sectors of the economy; Establish 
training facility with modern infrastructure and technology for 

 
402 He was an Electronics/Telecoms expert, with a Bachelor of Science (B.Sc) and Master of Science 
(M.Sc) degree in Electronics and Telecommunications who had over thirty years’ experience in the public 
service. He was promoted to the rank of Director in the Federal Civil Service in January 2002 before 
retiring in July 2009. 
403 He holds a PhD in Systems Engineering from the University of Manchester and was a former 
Executive Director, Network and Operations with MTS Wireless is said to have over 30 years’ experience 
in Information Technology and Telecommunication, with more than 20 years’ experience on directorial 
level. He also had experience as a Network Operations Manager and had played coordinating roles in the 
setup of ETACS, GSM and CDMA mobile networks in Nigeria. 
404 Dr. Okechukwu Itanyi is a management and financial expert and holds a PhD in Business Management 
from the University of Nigeria, Nsukka. He was previously elected the Deputy Governor of Enugu State 
for two consecutive terms (May 1999 to May 2007), and prior to that, he was elected into the Enugu State 
House of Assembly in 1997. 
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training engineers, ICT professionals, policy makers, and 
regulators in the relevant and related sectors of the economy…405 

 

This was done in recognition of the severe shortages of essential skilled 

personnel in the emerging and ever-increasing telecommunications industry and 

the high expense involved in sending staff overseas for training.406 It is also worth 

noting that the DBI’s training facilities are aimed not only at the NCC’s staff, but 

also all those involved in the ICT sector. Although the NCC provided the initial 

funding for DBI, it is a self-sustaining entity that has provided training for Nigerian 

and African policy makers and regulators since its inception.  

 

To sum up, it can be said that based on the information available, the NCC would 

appear to have performed satisfactorily with regards to reinforcing claims of 

expertise, owing to its independence and the establishment of the DBI. However, 

this conclusion is drawn based on the limited information available to the public. 

There is no information provided to the public about the staff numbers in the NCC 

or their various areas of competence, for instance, economists, engineers and 

lawyers. Similarly, the lack of transparency in the recruitment and appointment 

process does not also help in supporting claims of expertise as there is very little 

information available about what happens in practice. Therefore, increased 

transparency in the recruitment and staffing composition could help reinforce 

expertise claims by the NCC. 

 
3.3 Conclusion 

 
The goal of this chapter was to examine the regulatory framework for 

telecommunications in Nigeria and reach a conclusion on the extent to which it 

can lay claim to being good regulation. In order to achieve this goal, the 

framework was examined in the light of the four previously adopted criteria for 

 
405 Digital Bridge Institute, ‘Objectives’ (2004) 
<http://www.dbieducation.org/index.php?option=com_content&view=article&id=90&Itemid=147> 
accessed 25 September 2019 
406 Ahmed Joda, ‘Official Launching of the Digital Bridge Institute’ (2004) < 
http://www.ncc.gov.ng/archive/Archive%20of%20Speeches/Chairman%20Address-
%20Official%20Launching%20of%20the%20DBI.pdf.> accessed 25 September 2019 
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‘good regulation’: Legislative mandate, Accountability, Due Process and 

Expertise using both mainly an in-principle approach. 

 

The examination of the legislative mandate shows that it lacked clarity in terms 

of the objectives of the regulator as all it provides is a list of regulator’s functions 

with no guidance as to how and to what end they are to be exercised. The 

Nigerian Communications Act 2003 provides absolutely no guidance as to how 

the objectives of the Act are to be prioritised and how to resolve situations where 

these functions or objectives conflict. It also provides no formal option for steer 

by the government save for the introduction of a revised National ICT policy. For 

these reasons, the legislative mandate is less than satisfactory and in need of 

reform. The introduction of a systemic and detailed chronology or priority list of 

the regulators’ objectives and functions with some guidance as to how to treat 

potential trade-offs between such functions or duties will certainly assist in 

resolving these issues. 

 

In considering the various mechanisms for ensuring accountability starting with 

the traditional trio, it was revealed that a trade-off has occurred between granting 

the NCC its independence and the powers of executive oversight. The explicit 

power of control the executive holds over the NCC is the president’s power to 

appoint commissioners and suspend or dismiss them where serious impropriety, 

dereliction of duty, or physical or mental incapacity occurs. Nevertheless, this has 

not stopped the executive from encumbering on the NCC’s independence over 

the years. Despite the judicial affirmation of the independence of the NCC,407 this 

remains a current concern as evidenced by the ultimatum issued to the NCC by 

the Minister in November 2019 over illegal data deductions by Mobile Network 

Operators (MNO’s) and the cost of data. The MTN $5.2 billion fine was also 

illustrative of not only the executive impeding on the NCC’s independence, but 

also external influence on regulatory matters as evidenced by the South African 

government’s intervention on the subject. However, these incidents which are 

 
407 Mobitel Ltd v The Hon. Minister of Information and Communication, The Federal Ministry of 
Information and Communication, The Attorney General of the Federation and Minister of Justice and the 
Nigerian Communication Commission, Unreported Suit No: FHC/ABJ/M/312/09 
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related to the telecommunications industry are symptomatic of a larger and 

general problem which is the lack of respect for the Rule of Law in Nigeria by the 

Government rather than the inadequacy of the statutes. 

 

Although the legislature has the power to investigate the activities of NCC, the 

effectiveness of its actions is limited because it lacks any formal authority over 

the NCC and  also its refusal to make available to the public information about its 

enquires and investigations into the activities of the NCC. The last avenue under 

the traditional trio, which is judicial review, is also fraught with difficulties as a 

result of the pre-conditional requirement under ss 86 to 88 of the Communications 

Act 2003. It is for this reason that none of NCC’s actions has yet been subject to 

judicial review. While there are forms of extended accountability, these are not 

alternatives to the traditional mechanism; rather they exist to supplement them. 

It was also noted that the NCC has failed to comply with some of its statutory 

obligations over the last few years such as the duty to publish annual reports and 

provide its report within the 45-day time frame provided for in the Act.  

 

It is therefore essential to amend the Communications Act to ensure greater 

accountability of the regulator. Such amendments should include the insertion of 

a time frame within which the NCC has to provide its statement of reasons to the 

aggrieved under s 86 of the Communications Act therefore preventing the 

possibility of an unreasonable delay in the review process. While one might 

wonder if amending the statutes will make a difference given the pattern of 

government and the NCC being willing to ignore the legal obligations, opening 

the NCC up to judicial review could make a substantial difference. This is because 

interested or affected parties could use the courts to enforce compliance with the 

NCC’s legal obligations when unobserved. In other words, the courts can be used 

to hold the NCC to account. Also, the government must take steps to ensure the 

NCC’s compliance with its statutory obligations such as the duty to publish annual 

reports and to provide its report within the 45-day time frame provided for in the 

Act as such obligations cannot have the desired effects if they are being 

jettisoned by the NCC. The most obvious solution is to introduce sanctions for 

non-compliance with such obligations.  
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Although due process is enshrined in the regulation of the telecommunications 

sector, it is also not without shortcomings as the holding of public hearings is 

subject to the commission’s discretion with the exception of regulations and even 

where held, they are solely consultative in nature, and the NCC is under no 

obligation to implement any submissions given. Therefore, the existence of public 

hearings alone is not enough to ensure public participation within the regulatory 

system. While an internal dispute mechanism does exist, there is simply not 

enough information provided by the NCC relating to its use to allow for a proper 

critique of the mechanism. This is the main criticism of the dispute resolution 

mechanism. Finally, while the NCC would appear to have ample enforcement 

powers, the lack of a definite procedure for the exercise of these powers fails to 

ensure adequate procedural protection in the exercise of its powers. There is also 

no appeal process other than judicial review which has its own challenges. 

Furthermore, the lack of a properly laid down procedure for the exercise of the 

NCC’s enforcement powers also fails to ensure adequate procedure protection. 

More transparency in the regulatory process is advocated to support claims of 

due process under the current regulatory framework. 

 

Under the current regulatory framework, claims of expertise can be supported by 

the independence granted to the NCC under the Communications Act.  Also, an 

assessment of the composition of the Board of the NCC shows that executive 

members are qualified and experienced enough to handle the task with which 

they have been charged. These claims of expertise have also been reinforced by 

reason of the NCC’s independence and the establishment of the DBI, which is 

charged with the training of people involved in the ICT Sector. These claims can, 

however, be further enhanced by providing information to the public about the 

appointment and recruitment process of the NCC as well as its staff composition 

which is currently lacking under the current regulatory regime. 

 

For these above-stated reasons, the conclusion reached is that the current 

regulatory framework requires extensive reform before it can be regarded as 

good regulation. However, given the dynamic nature of telecommunications, it is 

not enough to give a static picture of regulation, particularly, as the current 

regulatory framework is likely to be supplanted as a result of convergence. The 
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ensuing chapter examines what convergence entails and subsequently its impact 

on the regulation of the communications industry in Nigeria. 
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Chapter 4- The Impact of Convergence on Regulation 

in The Digital Age 
 

4.0 Introduction 
 

In the previous chapter, the history of the telecommunications sector in Nigeria 

and its evolution was examined, after which an evaluative critique of the current 

regulatory framework in light of the earlier selected and further developed criteria 

of good regulation was advanced. The conclusion reached was that the 

regulatory framework needed reform before it could be considered good 

regulation. Some of the shortcomings of the current regulatory framework 

identified relate to the current legislative mandate.408 It was noted that there have 

been several calls for the amendment of the legislative mandate by industry 

stakeholders409 with one of the main reasons being convergence. However, this 

issue was not considered in detail in the preceding chapter. More importantly, 

given the dynamic nature of the telecommunications industry, it is not enough to 

end the argument with a static picture of good regulation. Convergence has called 

into question the suitability of the current regulatory framework for 

telecommunications in Nigeria. The likelihood of altering the current regulatory 

framework by introducing a converged regulator makes it important to consider 

the impact of convergence. 

 

This chapter contends that convergence has blurred the lines between 

technology, services and industries which were previously seen as distinct and 

separate. This has led to several regulatory issues which can be grouped into 

two categories: risk of market failure and regulating in the public interest. The 

regulatory issues in terms of market failure relate to spectrum management and 

interconnection while those concerning regulating in the public interest relate to 

 
408 See Chapter 3.2.1. 
409 BusinessNews Staff, ‘Telecom industry stakeholders call for convergence of NCC and NBC’ 
(BusinessNews, 9 October 2015) < http://businessnews.com.ng/2015/10/09/telecom-industry-
stakeholders-call-for-convergence-of-ncc-and-nbc/> accessed 19 November 2019; Lucas Ajanaku, ‘Shittu 
canvasses ICT regulatory convergence framework’ The Nation (Lagos, 19th July 2015) 
<http://thenationonlineng.net/shittu-canvasses-ict-regulatory-convergence-framework/> accessed 24th 
July 2019 
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content regulation, universal service and quality of service. It is argued that the 

best way to tackle the effects of convergence on regulation is through the 

introduction of a converged regulator, particularly as this resolves the 

fundamental problem of different regulatory frameworks for sectors which are 

merging into one and allows regulation to adapt to the ever-evolving world of 

technology. More so, the introduction of a converged regulator has been a 

popular response to convergence.410 

 

It is worth emphasising that the argument of this thesis is not that convergence 

directly raises issues in relation to good regulation which was discussed in the 

preceding chapters. Rather, convergence brings about several regulatory issues 

which have prompted the perceived need to introduce a converged regulator in 

the converging industries. It is this potential introduction of a converged regulator 

and supersession of the current regulatory framework that in turn, impacts on 

achieving good regulation as a result of the change in regulatory arrangements. 

This conceivable impact of regulatory convergence on good regulation is the 

focus of the subsequent chapter. 

 

The argument in this chapter commences by defining convergence, its benefits 

and associated uncertainties, after which the separate regulatory frameworks in 

the communications industry are considered. This latter discussion is relevant as 

the converging industries are governed by very different regulatory regimes with 

differing regulatory approaches and rationales. This chapter subsequently 

examines the other regulatory issues thrown up by convergence, in the case of 

the Nigerian communications industry. This chapter concludes with an 

examination of various ways of dealing with these convergence-related issues, 

reaching a conclusion that there is a need to adapt to the converged atmosphere 

by introducing a converged regulator. Thus, this chapter focuses on the impact 

of convergence on the current regulatory framework and the need for reform. 

 

 
410 Counties that have introduced converged regulator include the UK, Japan, Malaysia, Canada, Australia 
and most of the EU nations. See also World Bank, Regulatory trends in service convergence (Policy 
Division: Global Information and Communication Technologies department 2007) < 
http://siteresources.worldbank.org/EXTINFORMATIONANDCOMMUNICATIONANDTECHNOLOGI
ES/Resources/RegulatoryTrends-ServiceConvergence.pdf> accessed 23 April 2020 
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While there is considerable literature on convergence, they focus mainly on the 

occurrences in the late 1990s and early 2000s within the context of more 

developed countries such as the United Kingdom (with a focus on the EU in 

general) and the United States, where the regulatory frameworks are more 

developed, and the services being provided over the telecommunications 

networks are more advanced. 411 Blackman has offered substantial work on how 

regulation should adapt to convergence between telecommunications and other 

media.412 He argues that convergence requires us to re-examine the basis for 

regulation and to design a regulatory framework appropriate for the new 

information market. Although, his work was published in 1998 and focused on the 

UK and in part the USA and the EU, it remains relevant to this thesis as the United 

Kingdom is being considered as a point of reference on how to deal with 

convergence in Nigeria. He also provides a detailed insight into the various issues 

which may be thrown up by convergence such as access, interconnection and 

universal service.413  

 

Similarly, Iosifidis assessed the impact of the convergence on communications 

regulation in Europe and proposed an appropriate regulatory framework in the 

digital universe.414 He offers an in-depth description of convergence, the various 

stages (i.e. technological, industry and market convergence) how it leads up to 

regulatory convergence.415 His work presents a good account of how 

convergence develops and its challenges albeit limited to the European context. 

Vick also proffered an account of how the UK Government has interpreted and 

acted upon ‘convergence.416 He analyses the introduction of a converged 

 
411 Douglas Vick, ‘Regulatory Convergence?’ (2006) 26 Legal Studies 22. See also Denis McQuail and 
Karen Siune (eds), Media Policy; convergence, Concentration and Commerce (Sage, 1998); Thomas G 
Krattenmaker and Lucas Powe Jr, ‘Converging First Amendment principles for converging 
communications media’ (1995) 104 Yale LJ 1719; Richard Collins, ‘Back to the future: Digital 
Television and Convergence in the United Kingdom’ (1998) 22 (4) Telecommunication Policy 383; 
Siddhartha Menon, ‘Policy Initiative Dilemmas On Media Convergence: A Cross National Perspective’ 
(2006) 24 Prometheus 59 
412 Colin Blackman, ‘Convergence between telecommunications and other media; How should regulation 
adapt’ (1998) 22 (3) Telecommunications Policy 162 
413 ibid 
414 Petros Iosifidis, Media and Communication Policy (Palgrave Macmillan, 2011) 168; Petros 
Iosifidis,  ‘Digital Convergence: Challenges for European Regulation’ (2002) 9 (3) Javnost - The Public 
27 
415 Petros Iosifidis, Media and Communication Policy (Palgrave Macmillan, 2011) 
416 Douglas Vick, ‘Regulatory Convergence?’ (2006) 26 Legal Studies 22. 
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regulatory body and conflict surrounding the precise nature of the responsibilities 

granted to Ofcom.417 However, he does so by analysing the Communications Act 

2003 in the light of the long-standing opposition between market liberal and social 

liberal influences affecting UK communications policy.418 

 

The discussion of convergence in this chapter differs substantially from the above 

mentioned as it is intended to highlight the peculiar development of convergence 

and the specific challenges raised by convergence within the context of a 

developing nation, Nigeria, which has the largest telecommunications market in 

Africa being the context of discussion.419 This forms part of the original 

contribution to knowledge of this thesis as till date there is no other academic 

work that has considered the issue of convergence in a developing country 

context and an in-depth manner.420 

 
4.1 Defining Convergence 

 
Convergence has been used as shorthand to describe several changing trends 

in technology, services, industry structures, and government policies affecting the 

telecommunications and audio-visual sectors.421 This being shorthand, it is worth 

considering in more detail what convergence means. In the past, there was a 

clear distinction between telecommunications and broadcasting services and 

both were provided using different networks. Two-way voice communications 

existed only with telephones while broadcasting was limited to one-way 

communication (voice and image). However, digital technology has changed that. 

 
417 ibid 
418 ibid; Market liberalism depicts a political ideology, combining a market economy with personal liberty 
and human rights. On the other hand, social liberalism combines personal liberty and human rights along 
with a mixed economy and welfare state. 
419 See Vinish Kathuria and Keun Yeob Oh, ‘ICT access: Testing for convergence across countries’ 
(2018) 34(3) The Information Society 166 <https://doi.org/10.1080/01972243.2018.1438549> accessed 
20 April 2020 
420 An observation that might be made going forward is that most of the academic material cited in this 
section is fairly dated.  This is with good reason, in most jurisdictions for example the UK and the US, 
convergence is no longer a concern per se as it has already been dealt with. Whereas, in Nigeria where the 
focus of this thesis lies, convergence remains an unresolved subject. Given the dearth of academic 
literature on the Nigerian communications industry as a whole there is a need to look at literature from an 
earlier phase in other jurisdictions. 
421 Colin Blackman, ‘Convergence between telecommunications and other media; How should regulation 
adapt’ (1998) 22 (3) Telecommunications Policy 162 
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Now all forms of content, be it video, voice and so on can be made available 

through the same network infrastructure, with the introduction of IP based 

networks. In the words of Blackman, ‘a pipe is pipe is a pipe’.422  It was for this 

reason that the European Commission’s Green Paper of 1997 described 

convergence as:  

The ability of different network platforms to carry essentially similar 
kinds of services or the coming together of consumer devices such 
as the telephone, television and personal computer. 423 
 

Similarly, the definition of convergence that has been relied on by the NCC is:  

[T]he ability of one or different networks to carry different services. 
Convergence can also be described as the bringing together of 
industries in the communications area, which were previously 
viewed as separate and distinct in both the commercial and 
technological sense.424 

 

These industries in the communications area include the telecommunications, 

broadcasting and the I.C.T industry. As the latter definition above suggests, 

convergence takes place at different although inter-related levels. These are the 

technological level, the structural and industry level, and lastly the services and 

markets level.425  These shall now be considered in succession below. 

  

Technological convergence is the result of the introduction of digital technology, 

which provides new means by which moving images and sound can be 

processed and delivered to consumer-citizens as well as the compression of the 

signal, which makes it possible to process vast volumes of information without 

loss of quality or functionality.426 Merged with digitisation, compression facilitates 

efficient use of spectrum, resulting in multi-channel.427 Other key technological 

 
422 ibid 164 
423 Commission, ‘Convergence of the telecommunications, media and information technology sectors and 
the implications for Regulation- Towards an information society Approach, (Green Paper)’COM (2013) 
623 final, 9 
424 See Nigerian Communications Commission, ‘Future of telecommunications services and the 
disruptive influence of convergence’ (Abuja, 20 June 2013) 1. The commission quoted a definition given 
by Hellerstien & Associates, a research & consultant firm specializing in opening telecoms and 
technology opportunities worldwide. 
425 Petros Iosifidis, Media and Communication Policy (Palgrave Macmillan, 2011) 168; Petros 
Iosifidis,  ‘Digital Convergence: Challenges for European Regulation’ (2002) 9 (3) Javnost - The Public 
27, 28 
426 Petros Iosifidis, Media and Communication Policy (Palgrave Macmillan, 2011) 168 
427 ibid 
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developments, such as the growth in computer processing power, extended 

switching and optical fibre are also fundamental enablers of convergence, as they 

lead in efficient use of bandwidth.428 

 

In the past, licenses were granted individually based on the service to be offered. 

This development in digital technology has also led to a rethink of how licenses 

are granted for various services. Eugene Juwah, the former chairman of the 

Nigerian Communications Commission (NCC) stated on this point thus: 

Licensing is a continuously evolving process. It has been argued 
that if left unchanged a licensing policy may become an obstacle 
to the development of an ICT market. Preserving onerous and 
complicated licensing requirements creates artificial barriers to 
market entry and hinder competition.429 

 

Further to the foregoing, the NCC in 2006 introduced the Unified Access Services 

License (UASL), which is a technology neutral license that allows the licensee to 

offer a variety of services including, but not limited to voice, data and ISP 

services.430 The objectives of which were to encourage the growth of new 

applications and services; simplification of existing licensing procedures to ease 

market entry and operations; regulatory flexibility to address market and 

technological developments, and also efficient utilization of network resources, 

so that individual networks may be used to provide a broad range of ICT services; 

encouragement of a full range of operators, including large scale and micro 

entrepreneurs.431 Thus, the introduction of the UASL by the NCC can be seen as 

a direct response to technological convergence in Nigeria. 

 

Convergence at a structural level or industry level involves a series of structural 

changes by market players (i.e. mergers, acquisitions, joint ventures, etc.) to 

strengthen their position in the converged market. In the USA and Europe, merger 

and acquisition activity in the communications industries increased significantly 

 
428 ibid 
429 Nigerian Communications Commission, ‘From market liberalization to competition management: an 
update on the regulatory environment for investment’ (Abuja, 19 September 2005)  
430 Nigerian Communications Commission, Licensing Framework for Unified Access Service in Nigeria 
(2006) <www.ncc.gov.ng> accessed 30 June 2019 
431  ibid 
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after the re-regulatory waves of the 1980s and intensified during the 1990s.432 

While the pace of convergence at the level of ownership and control differs 

significantly among countries, vertical and horizontal integration appear to be the 

two most common strategies that communications enterprises follow in order to 

survive and flourish in the digital age.433 Horizontal integration is a consolidation 

of companies that handle the same part of the production process, while vertical 

integration is that of companies engaged in different parts of the process (for 

example, distribution and marketing).434 The rationale behind this ‘industrial 

convergence’ is that the firms who want to maximise their competitive advantage 

can do so across not only the telecommunications sector but also broadcasting 

and other related sectors.435 As a result, companies are increasingly becoming 

communications companies, offering their consumers access to bundled services 

(broadband, phone [fixed and/or mobile], television). Examples of such 

companies in the United Kingdom include Sky, BT and Virgin Media.   

 

Consequently, vertical integration in the communications industry has gained 

momentum in recent decades in Europe and the US, with a recent flagship case 

being the June 2018 blockbuster merger between the telecommunications giant 

AT&T and the audio-visual giant Time Warner.436  In 2006, YouTube, a leading 

video-sharing platform, was Google’s first $1B+ acquisition. Through this 

purchase, Google anticipated the shift from traditional media like TV to online 

viewing, while also increasing its traffic and growing its ad business. 

 

While the Nigerian telecommunications market is vast, it is still developing at a 

slower pace than the telecommunications markets in more developed nations.  

The level of penetration of landlines and the local loop including fibre-optic 

 
432 Denis McQuail and Karen Siune (eds), Media Policy; convergence, Concentration and Commerce 
(Sage, 1998): Petros Iosifidis,  ‘Digital Convergence: Challenges for European Regulation’ (2002) 9 
(3) Javnost - The Public 27, 28 
433 Petros Iosifidis, Media and Communication Policy (Palgrave Macmillan, 2011) 168; Petros 
Iosifidis,  ‘Digital Convergence: Challenges for European Regulation’ (2002) 9 (3) Javnost - The Public 
27, 28 
434 ibid 
435 ibid 
436 Hadas Gold and Jessica Schneider, ‘AT&T completes acquisition of Time Warner’ (CNN 14 June 
2018) < https://money.cnn.com/2018/06/14/media/att-time-warner-deal/index.html> accessed 15 
December 2019 



 

 124 

connection is poor in Nigeria and this has affected the way the market has 

developed. Cable TV and telecommunications services are still being provided 

for mainly by different networks. Premium TV is provided mainly via satellite while 

telecommunications services are provided mainly by mobile networks.437 

Nevertheless, there have still been moves by industry players to take advantage 

of this technological convergence, albeit at a smaller scale compared to Europe 

and the US. In 2016, MTN completed the acquisition of Visafone (a Code-Division 

Multiple Access provider).438 The deal was sanctioned by the NCC in late 

December 2015 to allow MTN Nigeria to utilise Visafone’s 800MHz spectrum to 

launch its fourth generation Long Term Evolution (4G LTE) services.439 

 

Several other companies have been attempting to spread their scope over a 

wider range of markets in the communications industry. MTN is currently 

attempting to enter the digital broadcasting market having been issued a license 

by NBC for spectrum in the 700MHz bands for providing its digital broadcasting 

service.440 Several providers such as ipNX and Legend have also introduced 

triple play services including broadband internet, digital broadcasting services 

and telephony over the fixed fibre-optic network. While there is, unfortunately, no 

official information on the numbers of subscribers to triple play services, the entire 

fixed network only has a 0.06% market share of the telecommunications market 

 
437 Femi Asu, ‘Nigeria to overtake South Africa in pay-TV subscription — Report’ Punch Newspaper 
(Lagos, 14 January 2020) < https://punchng.com/nigeria-to-overtake-safrica-in-pay-tv-subscription-
report/> accessed 12 April 2020; Nigerian Communications Commission, ‘Annual Subscriber Statistics’ 
<https://www.ncc.gov.ng/stakeholder/statistics-reports/industry-overview#view-graphs-tables> accessed 
03 April 2020 
438 Code Division Multiple Access (CDMA) is a form of multiplexing used in 2G and 3G wireless 
network which allows numerous signals to occupy a single transmission channel, optimizing the use of 
available bandwidth. This technology is used in ultra-high-frequency (UHF) cellular telephone systems in 
the 800-MHz and 1.9-GHz bands. The main difference between GSM and CDMA is that in GSM, the 
customer information is put on a SIM card which can be moved to a new mobile phone. Whereas only 
mobile phones from a set of whitelisted companies can be used with a CDMA network. While most of the 
world has relied on GSM, CDMA has been fairly popular in the US and Russia. In the US, providers 
Sprint, Verizon, and US Cellular use CDMA while AT&T and T-Mobile use GSM. In Nigeria, both 
technologies have been employed but with GSM having considerably larger market share. 
439 Nigerian Communications Commission, ‘MTN Acquires Visafone, NCC Okays Deal’ 16 (2016) The 
Communicator (Quarter 1, 2016) 
<https://www.ncc.gov.ng/thecommunicator/index.php?option=com_content&view=article&id=1123:mtn-
acquires-visafone-ncc-okays-deal&catid=32&Itemid=179> accessed 2 August 2019 
440 Ozioma Ubabukoh, ‘MTN launches N59bn TV service’ The Punch (Lagos) 26 May 2016 
<http://punchng.com/mtn-launches-n59bn-tv-service/> accessed 9 January 2019  



 

 125 

as of January 2020.441 Due to the earlier mentioned lack of landline infrastructure, 

the providers have limited markets and reach, with their networks being limited to 

high-demand areas in no more than a few urban cities. IpNX for example, only 

provides services in the four cities (Lagos, Ibadan, Port Harcourt and the FCT 

Abuja), while Legend provides services solely within Abuja.  

 

Although convergence at the industry level has materialised at a slower pace than 

it has done in Europe and the US, there have been moves by some market 

players to maximise their competitive advantage over not only the 

telecommunications sector but also broadcasting and other related sectors albeit 

not through horizontal or vertical integration. It can, therefore, be said that there 

is convergence taking place at a structural level in Nigeria, but it is not at the 

same scale as in more developed nations. 

 

The third and final level of convergence is services and market Convergence. 

This is typically considered to be a consequence of convergence at the 

technology and industry level.  However, in the case of Nigeria, services and 

market convergence is taking place regardless of the fact that convergence at 

the industry level has manifested in a slower manner due to infrastructural 

constraints with the local loop.442 The flexibility of digital information and the 

advancement of the internet has not only created the possibility for more and 

enriched conventional services such as digital broadcasting and better-quality 

mobile communications,443 it has also led to the introduction of  a new range of 

services and applications, such as Internet banking, online shopping, Social 

media Platforms like Facebook and Instagram, Voice over Internet Protocol 

(VoIP) services like WhatsApp as well as streaming services such as Netflix and 

Amazon Prime Video. These are all new form of services for which demand has 

grown over the years thereby changing and intermeshing the markets in the 

 
441 Nigerian Communications Commission, ‘Industry Statistics’ <https://www.ncc.gov.ng/statistics-
reports/industry-overview#view-graphs-tables-4> accessed 8th March 2020 
442 Mobile networks dominate the provision of telecommunications services with 99.85% of the market 
share as of January 2020. See Nigerian Communications Commission, ‘Industry Statistics’ 
<https://www.ncc.gov.ng/statistics-reports/industry-overview#view-graphs-tables-4> accessed 8th March 
2020 
443 Petros Iosifidis,  ‘Digital Convergence: Challenges for European Regulation’ (2002) 9 (3) Javnost - 
The Public 27, 28 
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communications area. Convergence has also been responsible for changes in 

peoples’ behaviour and demands for certain services. For instance, in the last 

few years the United Kingdom has seen less people watching broadcast 

television due to the rise of streaming services such as Netflix. 444 These 

behavioural changes are a result of the development of mobile phones and online 

streaming services respectively. 

 

In light of the state of convergence in Nigeria, it would appear that the definition 

that has been relied on by the NCC is apt, and as such, this shall be adopted as 

the working definition of convergence in this thesis.445 Thus, convergence is best 

considered as the ability of one or different networks to carry different services.446 

It can also be described as the bringing together of industries in the 

communications area, which were previously viewed as separate and distinct in 

both the commercial and technological sense.447  

 

Having defined convergence, it must be noted that there are also several benefits 

associated with this phenomenon in the communications industries. Some of 

these include: the possibilities for companies to develop and deliver services 

across technology platforms, and for users to get access to new kinds of 

communication and media services and the promotion of the expansion of 

competition, allowing the introduction of inter-modal competition where networks 

and technologies compete with each other with no technological or regulatory 

restrictions.448 Others include: the reduction of costs of telecommunications 

services as well as the development of more efficient technologies and 

services.449 

 

Despite the benefits associated with convergence, it has given rise to several 

uncertainties, particularly as several functional differences between media have 

 
444 Select Committee on Communications and Digital, Public service broadcasting: as vital as ever (HL 
2019, 16–I) 
445 Note to n 424 
446 See Nigerian Communications Commission, ‘Future of telecommunications services and the 
disruptive influence of convergence’ (Abuja, 20 June 2013) 1. 
447 ibid 
448 ibid 2 
449 ibid 2 
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remained. More so, these converging sectors making a ‘multi-media’ world 

possible have historically been governed by very different regulatory regimes with 

differing regulatory traditions and regulatory rationales. This differing regulatory 

traditions and regulatory rationales do have their fair share of challenges 

associated with them as they may hinder the development of multi-media 

services but at the same time, the multiplication of the means of delivering 

services provides opportunities for regulatory bypass. It is for this reason that the 

NCC stated that the main regulatory challenge raised by convergence is due to 

the traditional regulatory frameworks being designed for an age when there was 

a clear distinction between the various services. 450 Thus, convergence has called 

into question the suitability of the existing regulatory regime governing these 

converging sectors in Nigeria.451 

 
 

4.2 Differing Regulatory Traditions and Disjointed Regulation 
 
The telecommunications and broadcasting sectors in Nigeria are currently 

regulated respectively by the Nigerian Communications Commission (NCC) and 

the Nigerian Broadcasting Commission (NBC) under two different pieces of 

legislation (the Nigerian Communications Act 2003 and the National 

Broadcasting Commission Act 1992 respectively). Consequently, both industries 

are regulated in distinct manners. Conflicting regulatory traditions452 exist 

between the broadcasting and telecommunication sectors. Traditionally, 

telecommunications regulation involves controlling the provision and the 

operation of the physical infrastructure, the network, access and interconnection 

within the network.453 This also involved controlling the service offer both in terms 

of price and quality. However, significantly, the content being carried over this 

 
450 ibid 
451 See Commission, Convergence of the telecommunications, media and information technology sectors 
and the implications for Regulation- Towards an information society Approach, ‘(Green Paper)’COM 
(2013) 623 final, 9; Colin Blackman, ‘Convergence between telecommunications and other media; How 
should regulation adapt’ (1998) 22 (3) Telecommunications Policy 162; Chukwudiebube Bede Opata, 
‘Regulatory Convergence: Reflections from Nigeria’ (2013) 19 Computer and Telecommunications Law 
Review 156, 2 
452 Regulatory tradition was used by Colin Blackman to describe the regulatory approach which has been 
taken historically within these industries. See Colin Blackman, ‘Convergence between 
telecommunications and other media; How should regulation adapt’ (1998) 22 (3) Telecommunications 
Policy 162 
453 Ian Walden (ed), Telecommunications Law and Regulation (4th Edn, OUP 2012) 5 
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network has remained largely unregulated due to privacy concerns and it was 

also not feasible to monitor all communications.  

 

Given the political importance of the broadcasting sector due to its role and 

influence in society, the broadcasting sector has over the years involved more 

political intervention in terms of controlling the broadcasting sector. This can be 

observed by simple use of classifications for both TV programmes and movies 

which is commonplace in most countries around the world including Nigeria, the 

UK, the EU and the US.454 A meticulous observation of the Nigerian 

Communications Act 2003 shows that the regulation of content over 

telecommunications services is not mentioned therein. Whereas in the National 

Broadcasting Act, Section 2 provides that:  

The Commission shall have responsibility of:- ….. 
(f) receiving, considering and investigating complaints from 
individuals and bodies corporate or incorporate regarding the 
contents of a broadcast and the conduct of a broadcasting 
station;…… 
(h)  establishing and disseminating a national broadcasting code 
and setting standards with regard to the contents and quality of 
materials for broadcast; 
(i) promoting Nigerian indigenous cultures, moral and community 
life through broadcasting; 455 

 
The National Broadcasting Act does not only provide for the regulation of content, 

but it also stipulates for the regulation of the broadcasting sector based on 

political and cultural criteria.456 This current arrangement is problematic because 

it encourages inconsistency in the regulatory process. New services which are a 

result of convergence such as social media, online streaming services and online 

video sharing services such as YouTube fall under the purview of the NCC, with 

the effect that they remain unregulated as regards content despite their 

similarities to broadcast content. To put this into perspective, if a documentary 

 
454 Exceptions to this include countries like North Korea whereas a result of isolationist policy both the 
telecommunications and broadcasting sectors are tightly controlled by the government. Such policies 
include the banning of mobile phones between 2004 and 2008 and also the current ban on 3G Mobile web 
access for foreign visitors 
455 National Broadcasting Commission Act 1992, s 2 (f) -(i); National Broadcasting Code (6th Edition, 
2016) 
456 See National Broadcasting Commission Act 1992, s 2 (i); Colin Blackman, ‘Convergence between 
telecommunications and other media; How should regulation adapt’ (1998) 22 (3) Telecommunications 
Policy 162 
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was to be broadcast on television it will be subject to the National Broadcasting 

Code, whereas, if it were to be uploaded onto YouTube, it is not subject any form 

of content regulation. 

 

Historically, different forms of media have been distinguished by reference to their 

technological features and it is therefore unsurprising that it became 

commonplace to attribute differences in regulatory approaches concerning 

different media to technological distinctions.457 A commonly cited example of 

conflicting regulatory approaches is the contrast between the treatment of 

newspaper/magazine publishers and radio/television broadcasters.458 

Newspaper and magazine publishers are not hampered by a particularly intrusive 

regulatory regime, and usually are only required to comply with generally 

applicable legal rules whereas radio and television broadcasters have had a host 

of special affirmative obligations imposed on them, including the duties to ensure 

that all sides to any issue of public interest shall be equitably presented for 

fairness and balance and to accord equal airtime to all political parties or views, 

with particular regard to the amount of time and belt, during political campaign 

periods.459 

 

In the past, the common justification for this difference in regulatory approach 

was the presumed technical limitations of the radio magnetic spectrum, which 

prevented the broadcasting of only a few channels without signal interference.460 

The implication of this was that there was a limited number of broadcasting 

service providers whose casting services were not enough to ensure sufficient 

diversity in the programmes offered to viewers and listeners. Much like the UK 

and most European countries, the regulatory response to this supposed spectrum 

scarcity was to consign the responsibility for all broadcast media to a publicly 

owned monopoly in the form of the Nigerian Television Authority (NTA).461 NTA 

was inaugurated in 1977 under the military government through a merger of 

 
457 Douglas Vick, ‘Regulatory Convergence?’ (2006) 26 Legal Studies 22, 30 
458 ibid 
459 ibid; National Broadcasting Code (6th Edition, 2016) 
460 Douglas Vick, ‘Regulatory Convergence?’ (2006) 26 Legal Studies 32. 
461 This was a contrast to the United States where the approach was to regulate closely the very few 
commercial broadcasters to whom a limited number of broadcasting frequencies where allocated 
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several regional television stations the military had taken over in preceding 

years.462 It remained a monopoly until the 1990s when deregulation of the 

broadcasting sector was introduced, allowing for the private ownership of 

broadcast media. Nonetheless today, NTA is still considered as the voice of the 

government and still claims to be the largest network of its type with over 45 

network centres and branches around the country today. 

 

The arrival of the digital age and convergence now means that this rationale for 

intrusive regulation is weakened, although the social rationale of regulating 

broadcasting content due to its role and influence within society still exists. The 

directive to the NBC to sanction media organisations propagating hate speeches 

by the Minister of Information, Mr. Lai Mohammed in August 2017 is an example 

of the social rationale in play.463 The introduction of satellite and cable television 

has now pointed to the fact that spectrum scarcity is no longer a problem. As 

Emeka Mba464 stated:  

Imagine that today the NTA signal that you are watching in Abuja, 
only that one channel on an analogue capacity uses an amount of 
spectrum on the UFH band by eight mega heads. With digital 
compression, we can actually switch up to twenty channels into 
that space that NTA is occupying today. In other words, you can 
have up to 20 NTAs in the space NTA occupies today.465 

 

Thus, the recent digitalisation effort of the broadcasting television which means 

that all analogue television transmission was meant to cease by the last target 

deadline of June 17, 2017 (after the previous deadlines of June 17, 2012 and 

June 17, 2015 were missed) will also go a long way to undermine the scarcity 

rationale.466  However, the government is yet to meet this target till date and so 

 
462 The Nigerian Television Authority Act (No. 24 of 1977); For a full background discussion see Charles 
Umeh, ‘The Advent and Growth of Television Broadcasting in Nigeria: Its Political and Educational 
Overtones’ (1989) 3 (2) Africa Media Review 54 
463 Business Highlights, ‘Revealed: Why NBC through Minister’s directive paid Pinnacle group N2.5bn’ 
Business Highlights (7th July 2017) 
464 Mr Emeka Mba is a former Director-General of the Nigerian Broadcasting Commission 
465 NAN, ‘Digitisation Will Boost Broadcasting Industry, Says NBC’ (Leadership newspaper, Mar 23, 
2014 |) <http://leadership.ng/business/358683/digitisation-will-boost-broadcasting-industry-says-nbc > 
accessed 31 July 2019 
466 The International Telecommunication Union (ITU), had set June 17, 2015 as the deadline for the 
global industry to go digital. In order not to be caught unawareness the Nigerian Regulator has set an 
earlier deadline for digitisation in the country but failed to meet that deadline and the two subsequent 
ones. 
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digitisation remains an unfulfilled objective for the NBC and thus the subject of 

criticism for its incompetence in this regard.467  The NBC in its defence has cited 

the problem of trans-border signal interference from analogue transmitters as one 

of the reasons behind the delay. 468  

 

It is also worth noting that the regulation of the Information and Communications 

Technology (ICT) industry469 is provided for under the National Information 

Technology Development Agency (NITDA) Act 2007. This Act granted the NITDA 

a mandate to develop, regulate and advise on Information technology in the 

country through regulatory standards, guidelines and policies, in addition to being 

the clearing house for all IT projects and infrastructural development.470  NITDA 

was initially established in 2001 under the Federal Ministry of Science and 

Technology with the task of implementing the policy through coordinating and 

promoting the development and use of information technology in Nigeria.471 The 

point to be noted about the ICT industry is that despite the introduction of NITDA 

which has produced and enforced standards, it has been allowed to develop 

freely, particularly as the IT markets have an open environment dominated by 

global players.472 

 

Having noted the different regulatory frameworks employed in the converging 

industries, it can be observed that convergence has effectively expunged several 

of the technological distinctions between different media which have previously 

justified these traditional regulatory approaches. It has been argued that this 

traditional fragmentation in the regulation of communications sectors might not 

be suitable to ensure a coherent and flexible framework to respond to 

 
467 Tunde Ogunmola, ‘NBC, Nigeria Digitisation Journey and Matters Arising’ The Leadership (Lagos, 
March 14, 2020) <https://leadership.ng/2020/03/14/nbc-nigeria-digitisation-journey-and-matters-arising/ 
>accessed 18th March 2020  
468 Margaret Mwantok, ‘NBC… Adopting piecemeal approach to digitisation’ The Guardian (Lagos, 06 
February 2018) < https://guardian.ng/features/nbc-adopting-piecemeal-approach-to-digitisation/> 
accessed 10th March 2020 
469 ICT refers to equipment and services related to broadcasting, computing and telecommunications, all 
of which capture, transmit and display information electronically. 
470 National Information Technology Development Agency (NITDA) Act 2007, s 6 
471 Peter Obutte, ‘ICT laws in Nigeria: Planning and regulating a societal journey into the future’ (2014) 
17 Potchefstroom Electronic Law Journal 419, 424 
472 ibid 
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convergence.473 This is because the existing regulatory regimes rely on specific 

classifications of providers, it may therefore be difficult to regulate new integrated 

services based on existing laws. The introduction of these new services such as 

VoIP Services and streaming services e.g. Netflix and Prime Video, which have 

been made possible through convergence has created a regulatory lacuna under 

the current regulatory structure as demonstrated by questions as to whether or 

not VoIP services are to be classified as telecommunications services474 or 

whether or not streaming services should be classified as broadcasting.475  

 

The development of new technology will only lead to further regulatory lacunas 

given the regulatory framework currently in place which is based on traditional 

distinction which no longer exist. This danger of regulatory lacunas under the 

current framework is one of the main arguments in support of a converged 

regulator, in a bid to adapt to the new information age. In the subsequent section 

of this chapter, the other regulatory implications of convergence will be 

considered. 

 

4.3 Regulatory Implications of Convergence 
 
Having noted, that technological factors have played a huge role, in determining 

the regulatory approach applied in various industries, the next section of this 

chapter seeks to consider the other various regulatory issues and challenges that 

may arise for the Nigerian regulatory system as a result of convergence.  

 

 
473 Chukwudiebube Bede Opata, ‘Regulatory Convergence: Reflections from Nigeria’ (2013) 19 
Computer and Telecommunications Law Review 156, 2; Petros Iosifidis,  ‘Digital Convergence: 
Challenges for European Regulation’ (2002) 9 (3) Javnost - The Public 27; Colin Blackman, 
‘Convergence between telecommunications and other media; How should regulation adapt’ (1998) 22 (3) 
Telecommunications Policy 162; Infodev, ICT Regulation Toolkit (ITU 2012) s 6.4.3.2< 
http://www.ictregulationtoolkit.org/toolkit/6.4#_ftn3> accessed 23 December 2019 
474 Emílio José Montero Arruda Junior, ‘Regulation Misunderstanding: Convergence Complexity 
Providing Failures In Telecommunication Services Costs’ (2017) 14 Journal of Information Systems and 
Technology Management 11; Toni Janevski, NGN Architectures, Protocols and Services (John Wiley & 
Sons, 2014); ‘Judge: Charter's VoIP Service Exempt From State Regulation’ (2017) 83 (11) 
Telecommunications Reports 30 
475 Daithí Mac Síthigh, ‘TV-like’: Aesthetics, Quality and Genre in the Regulation of Video-on-Demand 
Services (2017) 14(4)  Journal of British Cinema and Television 464; Shubham Borkar, ‘Regulation Of 
Content Available On Video-On-Demand Players Like Netflix, Amazon Prime, Zee5, Hotstar’ (Mondaq 
Business Briefing, Nov 13, 2018)/ 



 

 133 

A logical way of considering the implications of convergence for regulation is 

perhaps dividing the issues into those that are related to the network and those 

related to content. As Blackman observed, convergence implies that networks 

are neutral as to the nature of service they carry thereby making such approach 

reasonable.476 However, convergence also implies that these issues cannot be 

entirely parted as the same operator could be involved in both network and 

content services.477 For this reason, he found it appropriate to utilise a more 

fundamental classification, by considering the need for regulation in terms of 

either market failure or in the public interest (social regulation).478 Several 

authoritative sources including Prosser,479 Ogus480 and Baldwin481 have used this 

categorisation when discussing the rationale for regulation. It is also consistent 

with Prosser’s reasoning that market failure alone cannot justify the wide range 

of regulatory practices.482 Consequently, this categorisation will be utilised as the 

analytical framework from which to consider the regulatory issues raised by 

convergence. 

 
 
4.3.1 Threat of Market failure 
 
The term ‘market failure’ is synonymous with the discussions regarding the 

economic rationale for regulation. Market failure is a term used in economics to 

describe a situation of inefficiency in the allocation of resources (good and 

services), often leading to a net social welfare loss.  Market failure takes many 

different forms and occurs in various markets. Consequently, there are different 

 
476 Colin Blackman, ‘Convergence between telecommunications and other media; How should regulation 
adapt’ (1998) 22 (3) Telecommunications Policy 162 
477 See International Telecommunication Union, ‘Regulatory implications of telecommunications 
convergence’ (Geneva, 1997); 
478 ibid 
479 Tony Prosser, ‘Regulation and Social Solidarity’ (2006) 33 Journal of Law and Society 364. See also 
Dawn Oliver, Tony Prosser, and Richard Rawlings, The Regulatory State: Constitutional Implications 
(OUP 2010). Tony Prosser, Law and The Regulators (OUP 1997) 11. However, it is worth noting that in 
one of Prosser’s later books Tony Prosser, The Regulatory Enterprise: Government, Regulation, and 
Legitimacy (OUP 2010) he divides these rationales into four categories namely: regulation for economic 
efficiency and consumer choice, regulation to protect rights, regulation for social solidarity, and 
regulation as deliberation. These were adopted as a model to evaluate 10 different regulatory agencies. 
This approach is not appropriate for this thesis though as it would involve viewing regulation from the 
broad perspective, an approach not adopted in this thesis because the subject matter of this thesis falls 
clearly within the readily understood definition of regulation. 
480 Ogus, Regulation: Legal form and Economic theory (OUP 1997) 29 
481 Robert Baldwin, Rules and Government (1st edn, OUP 1995)  
482 Tony Prosser, ‘Regulation and Social Solidarity’ (2006) 33 Journal of Law and Society 364 
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types of market failure, however for the purpose of this thesis, only those 

considered important in the context of convergence will be examined. It is also 

worth mentioning that one of the market failure concerns raised by convergence 

in the EU and the US has been the issue of access to the local loop.483 However, 

this is not much of an issue in the context of Nigeria due to lack of penetration of 

the fixed network.484 The same can likewise be said of the competition concerns 

in Europe raised by the convergence-driven vertical integration of companies 

which have been less prominent in Nigeria also as a result of the low level of fixed 

line penetration.485 The threats of market failure caused by convergence in the 

case of Nigeria relate to spectrum management and interconnection. 

 

4.3.1.1 Spectrum management  
 
Spectrum is best described as the range of electromagnetic spectrum covering 3 

to 300 GHz, which is used for wireless communication such as mobile phones, 

radio and television broadcasting, two-way radios, broadband services, radar, 

fixed links, satellite communications, etc. It is a limited common property resource 

common to both the telecommunications and broadcasting industry. Spectrum is 

is an exhaustible natural resource that is normally open to all in the absence of 

regulation.486 As Laflin and Dajka observed: 

Often compared to a piece of land, there are a limited number of 
services and uses that can be accommodated in any given part of 
the spectrum, even in the digital world. Just as farmers partition 
their land to achieve the best harvest in both volume and variety of 
produce, spectrum needs to be divided among potential users and 
different uses to ensure benefits to society.487 

 
483 See Commission Recommendation 2000/417/EC of 25 May 2000 on unbundled access to the local 
loop: enabling the competitive provision of a full range of electronic communications services including 
broadband multimedia and high-speed Internet [2000} OJL 156/44; Council Regulation EC 2887/2000 of 
18 December 2000 on unbundled access to local loop [2000] OJ L336/4; Gunter Knieps, ‘Regulatory 
reform of European telecommunications: past experience and forward-looking perspectives’ (2001) 2 
European Business Organization and Law Review 641 
484 The NCC’s annual subscriber statistics for December 2019 showed that there were currently 107,154 
active fixed lines in comparison to 184,426,187 active mobile (GSM) with the disparity only getting 
larger each year. See Nigerian Communications Commission, ‘Subscriber Statistics’ < 
https://ncc.gov.ng/stakeholder/statistics-reports/subscriber-data> accessed 03 April 2020 
485 Guidelines on the assessment of non-horizontal mergers under the Council Regulation on the control 
of concentrations between undertakings [2008] OJ C 265/07, para 79; Liberty Global/Corelio/W&W/De 
Vijver Media (CASE M.7194) Commission	Decision	[2015]	OJ	C175/	08 
486 Buckley (n 67) 28 
487 Nigel Laflin and Bela Dajka, ‘A Simple Guide to Spectrum Management’ (EBU Technical Review, 
2007) 4 <http://staffweb.itsligo.ie/staff/pflynn/Telecoms%201/Radio%20Spectrum.pdf> accessed 1 June 
2019 
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For this reason, spectrum management has been introduced all around the world 

at both national and international level.488 Spectrum management refers to the 

process of regulating the use of radio spectrum to ensure efficient allocation of 

the scarce resource and prevent harmful interference.489  

 

Under the current regulatory framework, the NBC is responsible for the 

management of spectrum used for broadcasting services while the NCC bears 

responsibility for the telecommunications spectrum. Convergence, however, now 

means the same spectrum can be used for both telecommunications and 

broadcasting services. This has led to reported instances of friction between both 

regulatory bodies.  One of such incidents in recent times was the sale of spectrum 

frequency in the 700MHz bands to a leading telecommunication industry, MTN, 

by the NBC in September 2015 to provide pay TV broadcasting services.490 The 

NCC reacted by washing its hands off the N36billion spectrum licence deal 

entered into by the NBC, but stated that it would take the matter to the Frequency 

Management Council (FMC) for review of the process.491 However, the Executive 

Vice Chairman of the NCC, Prof Umar Danbatta did state that the NBC should 

not have sold the country’s 700MHz Spectrum to MTN Nigeria because it is a 

telecommunication spectrum that is very important for broadband 

deployment.492  Furthermore, the NBC was accused by industry stakeholders of 

failing to follow due process in the sale of the high valued spectrum to MTN 

Nigeria, as well as selling the band far below its true market value.493 However, 

this decision was never reversed. 

 

 
488 See Ian Walden (ed), Telecommunications Law and Regulation (4th Edn, OUP 2012) 371 
489 This involves separate activities, including planning spectrum use, allocating and assigning spectrum 
licences, and enforcing licence conditions and interacting with regional and international organisations. 
See Infodev, ICT Regulation Toolkit (ITU 2012) s1.3 
<http://www.ictregulationtoolkit.org/en/Page.About.html> accessed 23 December 2019 
490 Editorial ‘NBC, NCC at war over sale of 700MHz spectrum’ Nigerian Pilot (Abuja, 11 October 2015) 
< http://nigerianpilot.com/nbc-ncc-at-war-over-sale-of-700mhz-spectrum/> accessed 21st November 2019 
491 ibid 
492 Editorial, ‘NCC Seeks FMC Intervention over NBC/MTN N36Bn Spectrum Licence Deal’ (Abuja, 8th 
January 2016) < http://nationaldailyng.com/ncc-seeks-fmc-intervention-over-nbcmtn-n36bn-spectrum-
licence-deal/> accessed 25 November 2019 
493 Editorial ‘NBC, NCC at war over sale of 700MHz spectrum’ Nigerian Pilot (Abuja, 11 October 2015) 
< http://nigerianpilot.com/nbc-ncc-at-war-over-sale-of-700mhz-spectrum/> accessed 21st November 2019 
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This scenario is indicative of inefficient management, lack of coordination and 

cooperation between both the NCC and NBC. The traditional distinction between 

the broadcasting and telecommunications industry is one that no longer exists, 

so why regulate them separately? The former Minister of Communication 

Technology, Mrs Omobola Johnson had argued that adopting a converged 

regulatory approach would be a requisite to achieving the country's target of fully 

migrating to digital transmission by 2015.494 This deadline was never met even 

after several extensions as earlier mentioned.495 She had also stated that a 

converged regulator would open up frequencies for telecom operators to widen 

their offering of voice and data services and, consequently, increase penetration, 

especially in the country's rural areas.496 The reasoning behind this is presumably 

because spectrum can be managed more efficiently by a sole regulator. A sole 

regulator would also be easier to hold to account for spectrum management and 

also due process would be easier to ensure as demonstrated by the 700MHz 

incident. 

 

Convergence has brought about an increasing demand for spectrum, which has 

been driven by the introduction of new technologies and services, the need for 

mobility and the advantages of wireless infrastructure over the fixed networks.497 

Given the blurring lines between different services and technologies, it has been 

argued that frequencies for ICT convergent services should be gradually “pooled” 

together and made available to users as they see fit.498 Therefore, there is a need 

to introduce technology neutrality in spectrum regulation.499 Given the fact that 

the NBC and NCC regulate spectrum separately, technology neutrality in 

spectrum regulation is not entirely achievable under the current arrangement. 

Even if the NCC were to attempt to pool together the entire spectrum, it could 

 
494 Amaka Eze, ‘Nigeria: NCC, NBC Merger Will Transform ICT Industry’ Thisday (Abuja, 8 March 
2012) < http://allafrica.com/stories/201203080327.html > accessed 30 September 2019 
495 Editorial, ‘Nigeria’s Quest for Digital Switch Over’ The Punch (Lagos, 22 June 2017) < 
https://www.thisdaylive.com/index.php/2017/06/22/nigerias-quest-for-digital-switch-over/> accessed 
16th December 2019 
496 ibid 
497 Cristina Bueti and Marco Obiso, ‘Convergence and Spectrum Management’ (ITU Workshop on 
Market Mechanisms for Spectrum Management, January 2007) 
498 ibid; Infodev, ICT Regulation Toolkit (ITU 2012) s 6.4.3.2< 
http://www.ictregulationtoolkit.org/toolkit/6.4#_ftn3> accessed 23 December 2019 
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never be truly technology neutral as broadcasting spectrum remains separate. 

Given the assured development of new technology, there is a need to introduce 

spectrum neutrality which the current regulatory framework cannot entirely 

guarantee. A converged regulator would be in a better place to make the right 

decisions on spectrum flexibility. 

 

The NCC has recently released the draft guidelines for the use of Television 

White Spaces (TVWS) for rural broadband connectivity in Nigeria.500 TVWS is the 

unassigned spectrum between broadcast television channels in the 470 to 694 

MHz portion of the UHF frequency band.501 The NCC and NBC have proposed 

the utilisation of the TVWS to provide internet access to the underserved and 

unserved regions of the country, mostly in rural service areas at broadband 

speeds.502 Because TVWS is part of the broadcasting spectrum under the control 

of the NBC, these plans to use it for broadband services could only be put in 

motion after a memorandum of understanding was entered into by the NBC and 

NCC.503 The draft guidelines provide for approval to be obtained from both the 

NCC and the NBC.504 However, since these TVWS plans are still at the infancy 

stage, it remains to be seen how these proposals work out. Nevertheless, the 

point to be made is that technological development is changing the way spectrum 

is being utilised, and the regulatory framework must provide flexibility for the 

evolving future. Although, the example above shows the agencies attempting to 

resolve spectrum issues, the separation of spectrum management between the 

NCC and NBC does not provide the most flexible framework for an ever-evolving 

future. As demonstrated by the earlier example of the allocation of the 700MHz 

spectrum to MTN by the NBC,505 there has been conflict on the subject of 

spectrum management between the agencies. 

 

 
500 NCC, ‘Guidelines on The Use of Television White Spaces’ (2019) 
501 ibid  
502 ibid 
503 Ken Nwogbo, ‘NCC releases guidelines on use of TV white space’ The Guardian (Lagos, 3rd January 
2020) < https://guardian.ng/technology/ncc-releases-guidelines-on-use-of-tv-white-space/> accessed 20 
April 2020 
504 ibid; NCC, ‘Guidelines on The Use of Television White Spaces’ (2019) 
505  Editorial ‘NBC, NCC at war over sale of 700MHz spectrum’ Nigerian Pilot (Abuja, 11 October 2015) 
< http://nigerianpilot.com/nbc-ncc-at-war-over-sale-of-700mhz-spectrum/> accessed 21st November 2019 
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4.3.1.2 Interconnection  
 
Interconnection was introduced due to the tendency of telecommunications 

networks developing monopolistic bottlenecks.506 Monopolistic bottlenecks are 

said to be present if an industry, network layer or value chain element exhibits 

the properties of natural monopoly (sub-additive cost function), considerable sunk 

costs, and no substitutes (that is, no economic possibilities for bypass).507 Having 

already established that natural monopolies have been a part of the history of the 

telecommunications sector in most jurisdictions, it is also traditionally assumed 

that local networks constitute monopolistic  bottlenecks.508 Therefore, the 

interconnection of networks is essential both for securing fair competition and 

also as a consumer issue.509 The interconnection of networks is necessary in 

order to ensure that all users can communicate with each other or connect to all 

the services they demand.510 The NCC in exercise of the powers conferred on it 

by s 99 of the Nigerian Communications Commission Act 2003 passed the 

Telecommunications Networks Interconnection Regulations 2007. Section 1 of 

the Telecommunications Networks Interconnection Regulations 2007 provides 

that: 

A licensed telecommunications operator shall on receipt of a 
request for interconnection from another licensed 
telecommunications operator have an obligation to interconnect its 
telecommunications network with that licensed 
telecommunications operator's network in accordance with the 
principles of section 97 of the Act, these Regulations and any 
guidelines on interconnection adopted by the Commission. 
 

S 10 of the Telecommunications Networks Interconnection Regulations 2007 also 

provides for interconnection obligations of dominant telecommunications 

operators. Under this provision, a dominant operator ‘shall meet all reasonable 

requests for access to its public telecommunications network, and in particular, 

access at any point that is, technically feasible on its telecommunications 

 
506 See Christian Jaag and Urs Trinkner, ‘Bottleneck regulation in telecommunications, railways and post’ 
(2009) 11 Network Industries Quarterly 3 
507 ibid 
508 Gunter Knieps, ‘Regulatory reform of European telecommunications: past experience and forward-
looking perspectives’ (2001) 2 European Business Organization and Law Review 641 
509 Infodev, ICT Regulation Toolkit (ITU 2012) s 7.2.4 
<http://www.ictregulationtoolkit.org/toolkit/7.2.4> accessed 11 April 2019 
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network’. This provision in many ways mirrors those dealing with ‘Notified 

operators’ under the EU’s Local Loop Unbundling Regulation. 

 

However, the interconnection regulations511 currently in place in the 

telecommunications sector were established for voice services via circuit 

switched PSTN/PLMN networks, where the rates were generally time based.512 

For, converged services, the networks are IP packet switch based, and these 

vary from the traditional circuit switch based network, not only on a technical level 

but also in terms of the interconnection and associated regulation obligations.513 

This therefore raises questions as to how interconnection should be regulated 

going forward. As pointed out by the NCC itself in a speech given by the former 

NCC chairman Dr Eugene Juwah on the ‘Future of telecommunications services 

and the disruptive influence of convergence’, he emphasized that the 

interconnection of fixed and mobile networks in the future will need a major 

rethink as a result of, the decoupling of the network from the service, the migration 

to next generation Network (NGN), the evolution of the access network to an all 

IP network and the changing cost structure of the network.514 

 

Another important issue relating to interconnection in converged systems is the 

VoIP-PSTN/PLMN issue. The United States’ FCC in March 2007 responded to a 

petition by Time Warner Cable to allow interconnection with the PSTN for their 

VoIP service and has since allowed such interconnection.515 Similarly, the EU 

introduced the EC Access and Interconnection Directive which allows for the 

interconnection of VoIP with the PSTN.516 However, VoIP remains generally 

unregulated under the current regulatory framework in Nigeria.  The NCC has 

issued Guidelines on International Gateway Access and Voice over Internet 

 
511 Telecommunications Networks Interconnection Regulations 2007 
512 Nigerian Communications Commission, ‘Future of telecommunications services and the disruptive 
influence of convergence’ (Abuja, 20 June 2013) 2 
513 ibid 
514 ibid, 3 
515 FCC, ‘Time Warner Cable Request for Declaratory Ruling that Competitive Local Exchange Carriers 
May Obtain Interconnection Under Section 251 of the Communications Act of 1934, as Amended, to 
Provide Wholesale Telecommunications Services to VoIP Provider’ (DA 07-709, March 2007) 
516 Directive 2002/19/EC of the European Parliament and of the Council of 7 March 2002 on access to, 
and interconnection of, electronic communications networks and associated facilities [2002] OJ 108/7, art 
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Protocol (VoIP) which allows International organizations to use VoIP on their data 

networks provided no third-party traffic is being carried.517 Also, non-

governmental and multinational organizations that have existing leased 

international data circuits are permitted to carry voice over such circuits (VoIP) 

subject to the agreement reached with the network carriers.518 Nonetheless, this 

is the limit of the current regulation on VoIP services in Nigeria as the NCC does 

not regulate technology. The interconnection obligations under the 

Telecommunications Networks Interconnection Regulations 2007 only apply to 

licensed telecommunications operators which are defined as network services 

provider or a network facilities provider licensed under section 32 of the Nigerian 

Communications Act and do not include VoIP Providers.519 It is therefore 

necessary for the current interconnection obligations to be extended to provide 

for the interconnection of VoIP with PSTN/PLMN services. 

 

4.3.2 The Effects of Convergence on regulating in the public interest. 
 
Having considered the effects of convergence on the regulation of economic 

issues in the converging industries primarily ensuring a competitive market, it 

follows that we should also consider the effects of convergence on regulating in 

the public interest. Regulating in the public interest is used to refer to regulation 

to produce outcomes that are socially desirable.520 In other words, regulating to 

achieve social policy objectives (social regulation). Generally, this tends to 

include environmental regulation (e.g. local planning rules) and health and safety 

rules.  Also, consistent with this is regulating to achieve distributional justice and 

rights protection. In the telecommunication’s sector, one of the most prominent 

forms of social regulation is Universal Service, which is aimed at access to 

telecommunications services for all. Other forms of social regulation include 

access to emergency services, consumer protection and access for disabled. 

Nevertheless, social regulation is more prominent in the broadcasting sector, 

which often involves substantial content regulation because it is regarded as 

 
517 NCC, ‘Guidelines on International Gateway Access and Voice over Internet Protocol (VoIP)’ (2016) 
518 ibid 
519 Telecommunications Networks Interconnection Regulations 2007, s 19 
520 Mike Feintuck, ‘Regulatory Rationales Beyond the Economic’ in Robert Baldwin, Martin Cave and 
Martin Lodge (eds), The Oxford Handbook of Regulation (OUP, 2010) 
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playing a special role in the cultural life of a country and in developing a national 

identity. With the convergence of these two sectors, there is bound to be a knock-

on effect on the nature of regulation for socially desirable outcomes. 

 

4.3.2.1 Universal Service 
 
Theodore Newton Vail who was then the president of American Telephone and 

Telegraph (AT & T) in 1907 coined the term ‘Universal Service’.521 It was 

conceived with a popular catchphrase ‘One Policy, One System, Universal 

Service’ as the emphasis was on the provision of a uniform service to allow for 

interconnection in contrast to the dual system that was in operation. Under that 

structure of operation, AT & T and the independent telephone company operated 

on different systems and this was often seen as an excuse for monopoly.522 

 

Over the years, the notion of universal service in the US evolved into a much 

wider ranging concept than was initially contemplated by Theodore Vail,523 but 

not until 1996 was it passed into law.524 The Act defined it as ‘an evolving level of 

telecommunications service’ based on seven main principles which include: 

quality services at just, reasonable, and affordable rates, access to advanced 

telecommunications and information services in all regions, access to advanced 

telecommunications services for elementary and secondary schools and 

classrooms, health care providers, and libraries.525 The European Union on the 

other hand, defined universal service as ‘minimum set of services of specified 

quality to which all end-users have access, at an affordable price in the light of 

specific national conditions, without distorting competition’.526  

 

Generally, the aim of universal service in its evolved state is the provision of 

access to telecommunications services for all. Universal service obligations have 

now been implemented in many jurisdictions across the globe including the 

 
521 Nicolas Garnham, ‘Universal Service’ in William Melody(ed) Telecom reform: principles, policies 
and regulatory practices (Technical University of Denmark, 1997) 
522 Ian Walden (ed), Telecommunications Law and Regulation (4th Edn, OUP 2012) 243 
523 ibid; James Alleman, ‘Universal service: A new definition?’ (2010) 34 Telecommunications Policy 86 
524 Telecommunications Act of 1996 (47 USC 254)  
525 ibid, s 254(c)  
526 Council Directive 2002/22/EC of 7 March 2002 on universal service and users' rights relating to 
electronic communications networks and services [2002] OJ L 108/51 (Universal Service Directive) 
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United Kingdom, the E.U and Nigeria.527 After the 1992 review of the 

telecommunications sector,528 the European Parliament noted the importance of 

universal service as follows:  

The process of liberalisation has to be accompanied by maximum 
protection of the universal service… especially that of weaker 
consumers and that of peripheral and disadvantaged countries and 
regions.529 

 

Universal service is a focal point of telecommunications policy, not only in these 

jurisdictions but also in every other country that has begun to liberalize or 

deregulate its telecommunications industry.530 In the UK and the EU, the 1990s 

witnessed the upsurge in the implementation of Universal Service Obligations.531 

The EU’s policy on universal service was initially set out in the ONP Voice 

Telephony Directive, which mandated a basic voice telephony service without 

discrimination to users under certain harmonised condition (including quality of 

service) and the availability of certain advanced telecommunications services 

such as calling line identification.532 Since then, the policy on universal service 

has evolved to comprise even more elements. The current legislation providing 

for Universal Service in the EU is the Universal Service Directive.533 Universal 

Service is still a subject of great and growing public importance and is now playing 

a greater role in the developing world.  

 

In Nigeria, universal service has in the last few years been given a more 

structured and comprehensive model. Currently, universal service in Nigeria is 

provided for under s.112 of the Nigerian Communications Act 2003 which states 

thus: 

 
527 This is an observation made after looking at the telecommunications legislations in various 
jurisdictions. 
528 Commission, ‘Review of the situation in the telecommunications services sector’ (Communication) 
COM (92) 1048 final 
529 Resolution of the European Parliament 20 April 1993 on the Commission’s 1992 review of the 
situation in the telecommunications services sector [1993] OJ C 150/39 
530 Milton Mueller Jr, and Milton Mueller, Universal service: Competition, interconnection, and 
monopoly in the making of the American telephone system (AE1 Press 1997) 
531 Commission, ‘Developing Universal Service for telecommunications in a competitive environment’ 
(Communication) COM (93) 543 final 
532 Council Directive 95/62/EC of 30 June 1997 on interconnection in Telecommunications with regard to 
ensuring universal service and interoperability through application of the principles of Open Network 
Provision [1997] OJ L 321/6 (ONP Directive)  
533 Council Directive 2002/22/EC of 7 March 2002 on Universal service and user’s rights relating to 
electronic communications networks and services [2002] OJ L 108/51  
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[t]he Commission shall consider, design and determine a system 
which shall promote the widespread availability and usage of 
network services and applications services throughout Nigeria by 
encouraging the installation of network facilities and the provision 
for network services and applications services to institutions and in 
unserved, underserved areas or for underserved groups within the 
community (“Universal Service Provision” (USP).534  

 

Traditional universal service has been utilised for fixed networks535 but given the 

low reach of the fixed network, there is no requirement for universal service at a 

fixed location in Nigeria.536 The Act also provides for the creation of the Universal 

Service Provision Fund (USP Fund) and a board to supervise and provide broad 

policy directions for the management of the Fund.537 Pursuant to the Act, the NCC 

has also introduced the Universal Access and Universal Service Regulations 

2007 to provide a framework for the design and objectives implementation of a 

system of universal access and universal service provision with the objectives of 

promoting greater social equity and inclusion for the people of Nigeria and 

contributing to national economic, social, and cultural development of Nigeria.538  

 

As shown above, the concept of universal service has constantly evolved over 

the years. With the development of convergence, the scope of universal service 

once again requires examination as it is challenging traditional universal service 

policies and the means by which universal service objectives are currently met 

as a result of the development of new technology and new services. Convergence 

has led to a tendency to lump together several different concepts, including the 

coverage of networks, access to services, affordability and public service.539 It 

would therefore imply that there is a need to extend the scope of universal service 

to cover NGN Networks and broadband services as the current area of focus 

remains the provision of voice service, internet service, and the related network 

 
534 Nigerian Communications Act 2003, s 112 
535 There have been calls for the extension of universal service to mobile networks in other jurisdictions 
as well. James Alleman, Paul Rappoport and Aniruddha Banerjee, ‘Universal service: A new definition?’ 
(2010) 34 Telecommunications Policy 86; Patrick Burkart, ‘Moving targets: Introducing mobility into 
universal service obligations. Telecommunications Policy’ (2007) 31 Telecommunications Policy 64 
536 Nigerian Communications Act 2003, s 112 
537 Nigerian Communications Act 2003, s 114- 115 
538 Nigerian Communications Act 2003-Universal Access and Universal Service Regulations 2007, s 1 -2 
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facilities.540 This can be justified either on the grounds that access to such 

services is fundamental to full social and economic participation, or that such 

provision will accelerate the development of the information market.541 It is 

perhaps also worth mentioning that the concept of universal service in the 

telecommunications domain, cannot be fully equated with public service, as 

understood in broadcasting.542 Public service in broadcasting resulted mainly 

from spectrum scarcity and the objective of ensuring that programming met a 

range of usually national, social, political and cultural objectives whereas 

universal service relates to access to networks and does not address access to 

services and content. 543 Nevertheless, while there can be little debate as to why 

universal service is still required, due to the lack of penetration in rural areas, the 

scope of universal service requires re-examination in light of convergence and 

introduction of NGN networks. It certainly has to be widened to encompass 

broadband networks given its importance. 

 

Another question that regulators in various jurisdictions have been confronted 

with is whether operators offering VoIP services should have universal service 

obligations, and whether they should contribute on the same basis as traditionally 

established operators. Many countries have not imposed universal service 

obligations on service operators using new technologies due to concerns that 

such obligations would inhibit their development and the development of new 

technologies and new market players.544 However in Canada, the Canadian 

Radio-television and Telecommunications Commission (CRTC) ruled that if the 

VoIP service provided allows for access to and/or from the PSTN, the service is 

considered eligible to make contributions to the national contribution fund, even 

if the customer uses the service to make peer-to-peer (computer) calls.545 This 

 
540 Nigerian Communications Act 2003-Universal Access and Universal Service Regulations 2007, s 46 
541 ibid 
542 On public service See Mark Armstrong, ‘Public Service Broadcasting’ (2005) 26 (3) Fiscal Studies 
281 
543 Colin Blackman, ‘Convergence between telecommunications and other media; How should regulation 
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545 Canadian Radio-television and Telecommunications Commission ‘Regulatory Framework for Voice 
Communication Services using Internet Protocol (the VOIP Decision)’ (Telecom Decision CRTC 2005-
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approach is consistent with its technology-neutral policy to VoIP, equating such 

providers to traditional voice operators, provided the service is offered through 

access to the public switched telephone network.546 Similarly, in 2006 the FCC 

made the decision for VoIP providers to contribute to the Universal Service Fund.  

In Nigeria, VoIP services remain largely unregulated. 

 

From the above, it can be surmised that as a result of the development of new 

services and technology which could be employed in ensuring the widespread 

availability of communications services in unserved and underserved areas,  

convergence has again necessitated a need to re-examine the scope of universal  

service and its obligations. 

 
 
4.3.2.2 Content Regulation 
 
Another area of regulating in the public interest that will potentially be affected by 

convergence is Content Regulation. Traditionally in Nigeria, the content 

regulation has formed the core of broadcasting regulation in view of the fact that 

it is regarded as playing a special role in the cultural life of a country and in 

developing a national identity. 547 In Nigeria, the mandate of the National 

Broadcasting Commission includes promoting Nigerian indigenous cultures, 

moral and community life through broadcasting as well as investigating 

complaints, regarding the contents of a broadcasting station and the conduct of 

a broadcasting station.548 Furthermore, as previously mentioned, Section 2 of 

National Broadcasting Commission Act clearly provides for setting standards with 

regard to the contents as part of the functions of the National Broadcasting 

Commission.    

 

On the other hand, content regulation is non-existent in the telecommunications 

sector. Consequently, there is no provision in the Nigerian Communications Act 

2003 providing for the regulation of content by the Nigerian Communications 

 
546 ibid 
547 Infodev, ICT Regulation Toolkit (ITU 2012) s4.4.1 
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548 National Broadcasting Commission (Amendment) Act No. 55 of 1999, s 2(1) 
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Commission. Traditionally, in most countries around the world, content in 

telecommunications sectors has remained largely unregulated due to privacy 

concerns.549 Consequently, there is a major disparity in the regulation of the 

broadcasting and communications sector in relation to the content being 

delivered over the wires. With convergence, the same wire is now being used for 

the delivery of both telecommunications and broadcasting sectors, this in turn 

raises the question of how the content running down this wire should be regulated 

going forward? 

 

It could be argued that content regulation could only be justified on the basis of 

spectrum scarcity and that since convergence solves the problem for spectrum 

scarcity there is no longer a basis for it. Removing content regulation all together 

would therefore appear on the face of it to solve the challenge. However, the 

argument that the absence of scarcity means that content regulation is no longer 

necessary has been flawed on the ground that content regulation is still being 

employed in jurisdictions which have introduced digitisation such as the UK, the 

US and the EU in general, thus making the spectrum scarcity less significant in 

this regard. Rather such controls were put in place to ensure media diversity and 

pluralism.550  

 

Nevertheless, the growth of the Internet and the widespread availability of 

‘undesirable’ or ‘harmful’ material has led to desperate calls for regulation of the 

internet.551 This has particularly been driven by the development of social media 

such as Facebook and Twitter as well as various hosting platforms such as 

YouTube which have come under a lot of fire recently as they have been used to 

 
549 Exceptions include North Korea and Cuba 
550 Colin Blackman, ‘Convergence between telecommunications and other media; How should regulation 
adapt’ (1998) 22 (3) Telecommunications Policy 162; Andrea Hargrave and others, ‘Issues facing 
broadcast content regulation’ (New Zealand, Broadcasting Standards Authority, November 2006) 
551 Michael Starks, ‘Digital Convergence and Content Regulation’ (2014) 3 Journal of European 
Television History and Culture 125; Katalin Parti and Luisa Marin, ‘Ensuring Freedoms and Protecting 
Rights in the Governance of the Internet: A Comparative Analysis on Blocking Measures and Internet 
Providers’ Removal of Illegal Internet Content’ (2013) Journal of Contemporary European Research 138; 
Nikita Malik, ‘The Internet: To Regulate or Not To Regulate?’ (Forbes, 7 September 2018) 
<https://www.forbes.com/sites/nikitamalik/2018/09/07/the-internet-to-regulate-or-not-to-
regulate/#7238b0411d16> accessed 28 April 2019 
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broadcast ‘fake news’552, hate speeches, as well as objectionable content such 

as rapes, murder and terrorist content. The impact of these platforms cannot be 

underestimated as in the case of the 2016 US General Election, it has been said 

that fake news had a serious impact on the election results and that Trump may 

even owe his victory to ‘fake news’553. Bovet and Makse using a comprehensive 

dataset of 171 million tweets covering the five months preceding Election Day, 

were able to identify 30 million tweets, sent by 2.2 million users, which were 

classified as spreading fake and extremely biased news. They also found that 

29% of these tweets disseminate fake or extremely biased news.554 Similarly in 

the UK, ‘fake news’ has been faulted for undermining the results of the EU 

referendum.555 Social media platforms such as YouTube, Facebook and Twitter, 

have also been used by terrorist groups including Boko Haram556 to further their 

agenda and spread their message due to their convenience, reach and 

accessibility. 557 

 

Consequently, governments around the world including UK have been 

contending with how to respond to these problems.558 The UK government in 

response to consultations over the online harms, has recently announced plans 

 
552 This is deliberate misinformation, shared on social media platforms. See S. Mo Jang and Joon Kim, 
‘Third person effects of fake news: Fake news regulation and media literacy interventions’ (2018) 80 
Computers in Human Behavior 295 
553 Richard Gunther, Erik C. Nisbet and Paul Beck, ‘Trump may owe his 2016 victory to ‘fake news,’ new 
study suggests’ (The Conversation, 15 February 2018) < http://theconversation.com/trump-may-owe-his-
2016-victory-to-fake-news-new-study-suggests-91538> accessed 1st August 2018 
554 Alexandre Bovet and Hernan Makse, ‘Influence of fake news in Twitter during the 2016 US 
presidential election’ (Computing Research Repository, 2016) < https://arxiv.org/pdf/1803.08491.pdf> 
accessed 1st August 2018; See also Hunt Allcott and Matthew Gentzkow, ‘Social Media and Fake News 
in the 2016 Election’ (2017) NBER Working Paper No 23089 <http://www.nber.org/papers/w23089.pdf> 
accessed 1st August 2018 
555 David Pegg and Pamela Duncan, ‘Fake news inquiry raises concerns over targeting of voters in Brexit 
referendum’ The Guardian (London, 16 Apr 2018) 
<https://www.theguardian.com/politics/2018/apr/16/fake-news-inquiry-raises-concerns-over-targeting-of-
voters-in-brexit-referendum> accessed 1st August 2018; Simon Usherwood and Katharine Wright, 
‘Sticks and stones: Comparing Twitter campaigning strategies in the European Union referendum’ (2018) 
19 (2) The British Journal of Politics and International Relations 371 
556 This is a jihadist militant organization based in north-eastern Nigeria and also active in Chad, Niger 
and northern Cameroon which has pledged its allegiance to the Islamic State of Iraq and the Levant (ISIL) 
557 Yu-Ru Lin, Drew Margolin and Xidao Wen, ‘Tracking and Analyzing Individual Distress Following 
Terrorist Attacks Using Social Media Streams’ (2017) 37 (8) Risk Analysis 1580; See also Alexander 
Tsesis, ‘Terrorist speech on social media’ (2017) 70 (2) Vanderbilt Law Review 65 
558 HL Deb 13 February 2020, vol 671, cols 971-1068; Department for Digital, Culture, Media & Sport 
and Home Office, ‘Online Harms White Paper’ (April 2019) 
<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/79336
0/Online_Harms_White_Paper.pdf> accessed 22nd April 2020 



 

 148 

for the Ofcom to be put in charge of regulating internet in UK.559 Due to concerns 

about freedom of expression, Ofcom will not have the power to remove specific 

posts from social media platforms.560 Rather, the UK government plans to 

establish a new statutory duty of care to make companies take more responsibility 

for the safety of their users and tackle harm caused by content or activity on their 

services.561 The government has proposed the establishment of differentiated 

expectations on companies for illegal content and activity, versus conduct that 

may not be illegal but has the potential to cause harm, such as online bullying, 

intimidation in public life, or self-harm and suicide imagery.562 It will require 

internet companies such as Facebook and Google to publish explicit statements 

setting out which content and behaviour, they deem to be acceptable on their 

sites and then ensure enforcement of those standards.563 These proposals are 

still at the early stages as the government is still considering issues such as the 

enforcement powers of the regulator and senior management liability.564 

 

In the US, internet censorship is protected by the First Amendment which states 

as follows: 

Congress shall make no law respecting an establishment of 
religion, or prohibiting the free exercise thereof; or abridging the 
freedom of speech, or of the press; or the right of the people 
peaceably to assemble, and to petition the Government for a 
redress of grievances.565 

 

The US courts have upheld the First Amendment in relation to social media 

 
559 Department for Digital, Culture, Media & Sport and Home Office, ‘Online Harms White Paper- Initial 
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charge-of-regulating-internet-in-uk> accessed 22 April 2020; John Woodhouse, ‘Social media regulation’ 
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<https://commonslibrary.parliament.uk/research-briefings/cbp-8743/> accessed 22 April 2020 
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content.566 The U.S. Court of Appeals upheld a 2018 U.S. District Court judge’s 

ruling that Trump’s blocking of individual accounts on Twitter was 

unconstitutional, disallowing the argument that Trump’s own First Amendment 

rights would be abridged if he was precluded from blocking users.567 However, 

the US Government has been able to exert pressure indirectly where it cannot 

directly censor.568 Also the exception to the First Amendment does exist when it 

relates to obscenity, including child pornography.569  

 

In Nigeria, debates about content regulation have also been taking place.570 

There are currently two proposals for legislation (the social media bill and the 

hate speech bill) before the National Assembly which have direct implications for 

content regulation in Nigeria. The first is the Protection from Internet Falsehoods 

and Manipulations and Other Related Matters Bill 2019 (commonly known as the 

Social Media Bill) which is sponsored by Senator Muhammad Sani Musa and 

went through its second reading on 20th of November 2019.571 This bill is aimed 

at curbing the spread of falsehood and fake news in Nigeria by criminalising the 

use of the social media in peddling false or malicious information. It provides that: 

(1) A person must not do any act in or outside Nigeria to transmit 
in Nigeria a statements knowing or having reason to believe that:- 
(a) it is a false statements of fact; and 
(b) the transmission of the statements in Nigeria is likely to :- 
(i) be prejudicial to the security of Nigeria or any part of Nigeria; 
(ii) be prejudicial to public health, public safety, public tranquility or 
public finances; 
(iii) be prejudicial to the friendly relations of Nigeria with other 
countries; 

 
566 Robinson v Hunt County, Texas 921 F.3d 440 (2019); Davison v. Randall, 912 F. 3d 666 (2019) 
567 Knight First Amendment Institute v. Trump, No. 1:17-cv-05205 (S.D.N.Y.), No. 18-1691 (2d Cir.). 
568 Valerie Brannon, ‘Free Speech and the Regulation of Social Media Content’ (Congressional Research 
Service R45650, 27 March 2019) <https://fas.org/sgp/crs/misc/R45650.pdf> accessed 20 April 2020; 
Colin Lecher, ‘Facebook, YouTube, and Twitter were grilled by lawmakers about terrorist content on 
social media’ (The Verge, 17th January 2018) 
<https://www.theverge.com/2018/1/17/16900858/facebook-youtube-twitter-terrorism-senate-hearing> 
accessed 2nd August 2018 
569 See Communications Decency Act (CDA) 1996, Child Online Protection Act (COPA) 1998;; 
Children's Online Privacy Protection Act (COPPA) 2000; Children's Internet Protection Act (CIPA) 2000 
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week/> accessed 20th March 2020; Timileyin Omilana, ‘Nigerians raise alarm over controversial Social 
Media Bill’ (Aljazeera, 18 Dec 2019) <https://www.aljazeera.com/news/2019/12/nigerians-raise-alarm-
controversial-social-media-bill-191218130631539.html> accessed 22 March 2020; Reporters without 
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February 2020 
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(iv) influence the outcome of an election to any office in an election 
or a referendum; 
(v) incite feelings of enmity, hatred directed to a person or ill-will 
between different groups of persons; or 
(vi) diminish public confidence in the performance of any duty or 
function of, or as it relates to ability to influence negatively any 
public function, business, property or other economic interests, 
and can be shown to have caused financial loss and or personal 
injury or collective injuries directed at a person or entity. 
(2) Other online harms: 
These include other online contents and activities and malicious 
falsehoods capable of causing harm to individual users, 
particularly minors, or threatens our way of life in Nigeria, either by 
undermining national security, or by reducing trust and 
undermining our shared rights, responsibilities and. opportunities 
to foster the Country’s unity and integration. 
(3) Subject to sub Clause (3), a person who contravenes sub 
Clause (1) 
shall be guilty of an offence and shall be liable on conviction: - 
(a) in the case of an individual, to a fine not exceeding N300,000 
or to imprisonment for a term not exceeding 3 years or to both; or 
(b) in any other case, to a fine not exceeding N10 Million.572 

 

The Social Media Bill also prescribes similar punishment to fake online accounts 

that transmit any of the statements listed above.573 The bill also provides that a 

law enforcement department can issue a “declaration” to offenders even if the 

“false statement” has been corrected or pulled down.574 Upon issuance of a 

declaration, the offender will be required to publish a “correction notice” in a 

specified newspaper, online location or other printed publication of Nigeria.575 

Upon failure to comply, a person is liable to N200,000 or 12 months’ 

imprisonment or both (for individual) and five million naira for organisations.576 It 

also permits law enforcement department to issue an access blocking order to 

offenders.577 In so doing, the law enforcement department may direct the NCC to 

order the internet access service provider to disable access by users in Nigeria 

to the online location and the NCC must give the internet access service provider 

an access blocking order. An internet access service provider who does not 

comply with any access blocking order is liable on conviction to a fine not 

 
572 Protection from Internet Falsehoods and Manipulation and Other Related Matters Bill 2019, s 3 
573 ibid, s 4 
574 ibid, s 7 
575 ibid, s 9 
576 ibid, s 11 
577 ibid, s 12 



 

 151 

exceeding ten million naira for each day during any part of which that order is not 

fully complied with, up to a total of five million naira.578 Decisions of the law 

enforcement agencies under this proposed legislation are subject to appeal at 

the High Court but only after the person has first applied to the Law Enforcement 

Department to vary or cancel its decision and the Law Enforcement Department 

has refused the application whether in whole or in part.579 

 

This bill has come under serious criticism by several civil society organisations, 

human rights activists, and Nigerian citizens alike.580 International rights group 

Amnesty International and Human Rights Watch criticised the proposed 

legislation saying it is aimed at gagging freedom of speech which is a 

constitutionally provided human right.581 The bill gives law enforcement agents 

the power to arrest those who are found guilty of spreading false information 

online and is believed to be targeted at Radio/TV stations, Online/print 

newspapers, Journalists, On-air personalities (OAP), Website hosts, Bloggers, 

YouTube channels, Social media influencers, Internet service providers. 

Targeting these institutions/individuals means access to information could be 

either controlled/doctored by the government at best, or simply non-existent at 

worst.582 

 

Under this proposed bill, law enforcement agencies will have regulatory powers 

over internet intermediaries who are already regulated by the NCC. It also 

empowers the law enforcement agencies to give directives to the NCC in the form 

of access blocking orders. In which case, the NCC is duty bound to order the 

internet access service provider to disable access by particular users to the online 

location. This without doubt has serious implications for the independence of the 

 
578 ibid, s 12 (4) 
579 ibid, s 13 
580 Oyetunji Abioye, ‘Senate panel begins work on anti-social media bill next week’ The Punch (Lagos, 
23 November 2019) < https://punchng.com/senate-panel-begins-work-on-anti-social-media-bill-next-
week/> accessed 20th March 2020 
581 Timileyin Omilana, ‘Nigerians raise alarm over controversial Social Media Bill’ (Aljazeera, 18 Dec 
2019) <https://www.aljazeera.com/news/2019/12/nigerians-raise-alarm-controversial-social-media-bill-
191218130631539.html> accessed 22 March 2020 
582 Emmanuel Paul, ‘Everything you need to know about Nigeria’s Social Media Bill and what you can 
do about it’ (Techpoint.africa, 28 November 2019) < https://techpoint.africa/2019/11/28/nigerias-social-
media-bill/> accessed 20th March 2020 
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NCC as provided for under the Communications Act. It also means that content 

regulation is now essentially carried out by law enforcement agencies with NCC 

being used to implement their decisions. 

 

The Social Media Bill has also been criticised for being poorly drafted with several 

typographical and grammatical errors.583 It would also appear to be a replication 

of Singapore’s Protection from Online Falsehoods and Manipulation Act 2019 

signed into law in June 2019.584 This perhaps offers an explanation as to the 

draconian nature of the legislation and its attempt to stifle the right to freedom of 

speech as Singapore has a very poor freedom of speech record ranking 151 out 

of 180 in the World Press Freedom Index 2019.585  

 

The second legislation relevant to content regulation is the National Commission 

for the Prohibition of Hate Speech Bill, 2019 (more commonly known as the Hate 

Speech Bill) sponsored by Senator Aliyu Sabi Abdullahi.586 However, this Bill 

focuses on discrimination and hate speeches while also providing for the 

establishment of the Independent National Commission for The Prohibition Of 

Hate Speeches to facilitate and promote a harmonious peaceful co-existence, 

within the people of all ethnic groups indigenous to Nigeria and more importantly, 

to achieve this objective by ensuring the elimination of all forms of hate speeches 

in Nigeria, and to advise the Government of the Federal Republic of Nigeria on 

all aspects thereof. For discussion in this thesis however, it will be limited to the 

provisions of the bill which relate to content regulation. s. 4 of the Hate Speech 

Bill provides that:  

1)A person who uses, publishes, presents, produces, plays, 
provided, distributes and/or directs the performance of any 
material, written and or visual which is threatening, abusive or 
insulting or involves the use of threatening, abusive or insulting 
words or behaviour commits an offence if such person intends 
thereby to stir up ethnic hatred, or having regard to all the 

 
583 Emmanuel Paul, ‘Everything you need to know about Nigeria’s Social Media Bill and what you can 
do about it’ (Techpoint.africa, 28 November 2019) < https://techpoint.africa/2019/11/28/nigerias-social-
media-bill/> accessed 20th March 2020 
584 Protection from Online Falsehoods and Manipulation Act 2019 (No. 18 of 2019) 
585 Reporters without Borders, ‘Singapore: Intolerant government, self-censorship’ < 
https://rsf.org/en/singapore> accessed 6 February 2020 
586 Senator Aliyu Sabi Abdullahi represents the Niger north Senatorial district is currently the deputy 
chief whip. 
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circumstances, ethnic hatred is likely to be stirred up against any 
person or person from such an ethnic group in Nigeria. 
 2) Any person who commits an offence under this section shall be 
liable to life imprisonment and where the act causes any loss of 
life, the person shall be punished with death by hanging.587 

 

The implication of this provision is that if a person is found guilty of committing 

any of the above stated offences; such person could be sentenced to life 

imprisonment upon conviction or death by hanging if his actions results in the 

death of another person. These punitive sanctions prescribed have been subject 

to criticism for being rather extreme and draconian. In some other jurisdictions 

like the United States, there are no regulations on Hate Speeches, not to mention 

a regulation with such an extreme penalty in Nigeria. The United States courts 

have consistently ruled against the enactment of laws that criminalize hate 

speech, considering such laws as violations of the right to free speech of the 

people and discountenancing such laws as contrary to the US Constitution.588 

Also, in the United Kingdom, there are several laws that regulate hate speeches 

but the punishments each prescribes are fines, short imprisonment terms or both 

which are more lenient compared to the harsh penalties in the proposed Hate 

Speech Bill.589 The Hate Speech Bill also provides that: 

(1)Any person who knowingly utters words to incite feelings of 
contempt, hatred, hostility, violence or against any person, group 
or community on the basis of ethnicity or race, commits an offence 
and shall be liable on conviction be liable to imprisonment for a 
term not less than five years, or to a fine of not less than Ten million 
Naira, or to both.590 

 

While the Hate Speech Bill has come under criticism for several reasons, the 

imposition of a death penalty for hate speeches has particularly led to much 

agitation and public outcry which has prompted the Senate sponsors of the Bill to 

 
587 National Commission for the Prohibition of Hate Speech Bill 2019, s 4 
588 See the recent supreme court decision in Matal v Tam, 582 U.S. (2017) where the Supreme Court 
affirmed unanimously the judgment of the Court of Appeals for the Federal Circuit that the provisions of 
the Lanham Act prohibiting registration of trademarks that may "disparage" persons, institutions, beliefs, 
or national symbols with the United States Patent and Trademark Office violated the First Amendment. 
See also Iancu v Brunetti, No. 18–302, 588 U.S. (2019) 
589  See Criminal Justice and Immigration Act 2008, Racial and Religious Hatred Act 2006 and Football 
Offences Act 1991 
590 National Commission for the Prohibition of Hate Speech Bill 2019, s 6 
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promise to review the harsh punitive sanctions.591 However, their decision is not 

final as it is still subject to deliberations by the House of Representatives.  The 

Hate Speech Bill has also come under criticisms due to the potential threat to the 

right to freedom of expression,592 which has been the major cause for concern.593 

Also, the wordings of the Bill are very broad and contain provisions which appear 

to generalise every insulting or abusive word on a particular ethnic group as hate 

speech.594 There is a thin line between hate speech and offensive speech since 

not all forms of offensive speech can be categorised as a hate speech.595 It would 

have been reasonable to restrict the description of hate speech in the Bill to some 

extreme circumstances, for instance, a statement made with the intention of 

inciting tribal wars and causing a division of the country, statements that clearly 

indicates imminent danger or injury on certain people etc.596 Furthermore, there 

are some significant omissions in the Bill. For instance, there is no express 

provision for the liability or exemption from liability of internet platforms, content 

intermediaries, or social media platforms where such contravening offences are 

committed and neither does it contain a comprehensive interpretation section 

clearly defining some words and phrases used in the Bill.597  

 

The controversy around both the Social Media Bill and the Hate Speech Bill is 

demonstrative of the complicated nature of content regulation in the age of 

convergence. A conclusion that can be reached from the discussion above is that 

the two legislations being proposed by the government certainly require further 

and thorough deliberation or/and reconsideration by the government due to their 

impact on constitutionally guaranteed rights amongst other things. Striking a 

balance between preventing the widespread availability of ‘undesirable’ or 

 
591 Sandra Eke, ‘Nigeria: A Review of The Hate Speech Bill’ (S.P.A. Ajibade & Co, 7 January 2020) < 
https://www.mondaq.com/Nigeria/Government-Public-Sector/880810/A-Review-Of-The-Hate-Speech-
Bill> accessed 21st March 2020 
592 s 38 of the 1999 Nigerian Constitution. 
593 Sandra Eke, ‘Nigeria: A Review of The Hate Speech Bill’ (S.P.A. Ajibade & Co, 7 January 2020) < 
https://www.mondaq.com/Nigeria/Government-Public-Sector/880810/A-Review-Of-The-Hate-Speech-
Bill> accessed 21st March 2020 
594 ibid 
595 ibid 
596 ibid 
597 ibid 



 

 155 

‘harmful’ material and protecting the right to freedom of expression is a difficult 

task which the Nigerian government is yet to find an appropriate response to.598 

 

As earlier mentioned, one area that needs critical reconsideration is the regulation 

of content by law enforcement agencies as proposed under Social Media Bill. 

This is because the implications of this arrangement for the independence and 

accountability of the NCC are grave. Since the NCC will only be acting on the 

instructions of the law enforcement agencies in relation to content, it cannot be 

held accountable for actions taken in this regard thereby undermining regulatory 

accountability in the Nigerian Telecommunications Sector. It is perhaps a more 

suitable arrangement, for the NCC to be in charge of content regulation of the 

internet given the expertise and knowledge the NCC has gathered on the 

communications industry over the years. This approach will also prevent its 

independence from being undermined by other agencies. However, this 

arrangement, can still be problematic given the fact that the NBC will still be in 

charge of content regulation in the broadcasting sector. The existence of two 

different agencies regulating content could encourage inconsistency as content 

that is considered fine on the internet might still be precluded from television 

broadcasting and vice versa.   

 

Also, the constant development of technology might lead to the development of 

other content which might escape regulation due to it not being broadcasting as 

conventionally thought of or classical telecommunications as demonstrated by 

the current development of video-on-demand services and streaming services. 

The earlier example of a documentary being subject to no content regulation if it 

were to be uploaded onto the internet and on the other hand, being subject to the 

National Broadcasting Code if broadcasted, is an illustration of this. The 

introduction of a converged regulator in charge of content regulation in the 

communications sectors will go a long way in preventing gaps in content 

regulation. It will also encourage consistency in content regulation within the 

 
598 Amnesty international, ‘Nigeria: Bills on hate speech and social media are dangerous attacks on 
freedom of expression’ (4 December 2019) < https://www.amnesty.org/en/latest/news/2019/12/nigeria-
bills-on-hate-speech-and-social-media-are-dangerous-attacks-on-freedom-of-expression/> 20th March 
2019 
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converging fields. Nevertheless, the debate as to how to strike a balance between 

protecting the right to freedom of expression and preventing the widespread 

availability of ‘undesirable’ or ‘harmful’ material is a universal one that remains.599 

 

 
4.3.2.3 Quality of Service 
 
Concerning regulating in the public interest, one other major knock-on effect of 

convergence takes force in relation to quality of service which is already an area 

of concern in Nigeria. Over the last few years, the NCC has on numerous 

occasions criticised the various telecommunications providers for the poor quality 

of services being provided to consumers.600 It has also imposed penalties on the 

major telecommunications operators for a failure to meet the Key Performance 

Indicators (KPIs).601  A recent example of this is the $7.3M (US Dollar) fine 

imposed on the four major providers in May 2018 for poor quality of services after 

an analysis of the KPIs on their networks for the months of March and April 

2018.602 Similarly in 2012, the NCC had fined the same telecom operators the 

sum of N1.17bn for poor quality of service experienced by the subscribers for not 

meeting stipulated quality of service bench marks called key performance 

indicators.603 The operators have often blamed this on the absence of a reliable 

source of power, frequent cuts of fibre networks which link the cell sites, 

 
599 Valerie Brannon, ‘Free Speech and the Regulation of Social Media Content’ (Congressional Research 
Service R45650, 27 March 2019) <https://fas.org/sgp/crs/misc/R45650.pdf> accessed 20 April 2020; 
Nikita Malik, ‘The Internet: To Regulate or Not To Regulate?’ (Forbes, 7 September 2018) 
<https://www.forbes.com/sites/nikitamalik/2018/09/07/the-internet-to-regulate-or-not-to-
regulate/#7238b0411d16> accessed 28 April 2019; Timileyin Omilana, ‘Nigerians raise alarm over 
controversial Social Media Bill’ (Aljazeera, 18 Dec 2019) 
<https://www.aljazeera.com/news/2019/12/nigerians-raise-alarm-controversial-social-media-bill-
191218130631539.html> accessed 22 March 2020 
600 See Emmanuel Elebeke, ‘NCC laments poor quality of data services’ The Vanguard (Lagos, 20 
September 2017) < https://www.vanguardngr.com/2017/09/ncc-laments-poor-quality-data-services/> 
accessed 1st August 2018;  See also Everest Amaefule and Ozioma Ubabukoh, ‘NCC declares “state of 
emergency” on quality of mobile network service’ The Punch (Lagos, 7 March 2018) < 
https://punchng.com/ncc-declares-state-of-emergency-over-poor-telecom-services/> accessed 1st August 
2018 
601 For more information on the KPIs including graphs and tables detailing the monthly recorded KPIs of 
Nigeria's operating GSM mobile networks See NCC, ‘Quality of Service (QoS)’ (NCC, 2018) < 
https://www.ncc.gov.ng/23-spectrum-standards/technical-standards/quality-of-service-qos#measured-
kpisfor-operators> accessed 06 August 2018 
602 Oluwabusayo Sotunde, ‘Nigeria: Telecom Operators Finally Pay $7.3m NCC Fine’ (Ventures Africa, 
20 June 2018) < venturesafrica.com/nigeria-telecom-operators-finally-pay-ncc-fine/> accessed 1st 
September 2018 
603 ibid  
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indiscriminate closure of sites by Ministries, Departments and Agencies of the 

Federal, State and Local Governments, in pursuit of multiple taxation of 

telecommunications infrastructure and security.604  Nevertheless, the point to be 

made is that quality of service is already an area of concern for the NCC and 

consumers, and convergence is only going to serve to exasperate this problem. 

 

As previously mentioned, convergence has led to a shift from circuit switched 

based to IP packet switched based systems. Importantly though, the quality of 

service framework for both systems vary. For circuit switched 

telecommunications networks, ensuring that quality of service standards are met 

by operators, has been the responsibility of the NCC.605 Conversely, for 

converged services, new quality of service standards are required as each of the 

services has different quality of service requirements despite the fact that it 

remains the responsibility of the NCC.606 For example, telecommunication voice 

services have a more stringent Quality of Service standards compared to 

traditional data services like e-mail services. 607 Consequently, this will require an 

amendment of the existing Quality of Service frameworks not only for the purpose 

of enabling the growth of these new converged services but to ensure an optimal 

level of Quality of Service delivery. 608 To this end, there appears to be three 

different options available; the first being that the quality of service of all the 

networks is raised so that the requirements of all services are met at the same 

time.609 One of the other options is to lower the quality of service requirements of 

some of the services, in which case one would have to live essentially with the 

Voice-over-the-Internet-Protocol (VoIP) kind of model based on the best effort 

Internet.610 The last option is to actually differentiate quality of services 

requirements within the networks and to cater in that sense to the quality 

 
604 Nigerian Communications Commission, ‘NCC – fines GSM Operators for poor network quality’ 
(2012) <http://consumer.ncc.gov.ng/archive/publication/telecomm/fine.pdf> accessed 5th April 2020 
605 Nigerian Communications Commission, ‘Future of telecommunications services and the disruptive 
influence of convergence’ (Abuja, 20 June 2013) 4 
606 ibid 
607 ibid 
608 ibid 
609 Ingo Vogelsang, ‘Convergence and Net Neutrality’ in Jan Krämer, Stefan Seifert (eds.), 
Communications Regulation in the Age of Digital Convergence: Legal and Economic Perspectives 
(Universitätsverlag Karlsruhe, 2009) 22 
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requirements of the different services.611 While this last option might adequately 

provide an ideal quality of service, it is not compatible with the idea of net 

neutrality which relates to a principle that Internet Service Providers (ISPs) or any 

other network operator on the Internet or regulator should not be able to create 

conditions under which consumers would be induced to favour some content.612 

The second option is flawed for an obvious reason in the sense that the 

consumers would actually not be getting the best quality of service possibly 

available. It is therefore my opinion in this regard that the first option is best. Not 

only is it consistent with the idea of net neutrality, it will also ensure the delivery 

of the best services possible across various services to the end users.  

 

However, herein lies the problem. The telecom providers are yet to meet the 

current quality of service standards and yet convergence dictates that these 

standards be raised even higher. This would be challenging unless the 

government and the NCC are ready to work with the providers to remove some 

of these fundamental stumbling blocks starting with the provision of constant 

electricity which is a problem faced by almost every industry and individual in 

Nigeria as well as the removal of multiple taxation amongst others. The increase 

in the quality of service standard would also entail both an expansion of the 

networks and also a steep upgrade in the current network infrastructure. Having 

said that, it is the aim of Next Generation Networks613 to achieve this and since 

the NCC has considered the migration to NGN networks as part of the process 

of adapting to convergence, such an approach is consistent with the current 

regulatory scheme going forward.614 Furthermore, under full net neutrality, the 

networks would be fully homogenized thereby leading to more service 

competition between the networks.615 

 
611 ibid 
612 Colin Blackman, ‘Convergence between telecommunications and other media; How should regulation 
adapt’ (1998) 22 (3) Telecommunications Policy 162. See also Joshua Gans, ‘Weak versus strong net 
neutrality’ (2015) 47 Journal of Regulatory Economics 183.  
613  A Next Generation Network is a network that can be used to transmit all kinds of services and 
information including voice data/calls, audio data/calls and multimedia information such as videos. 
614 See Nigerian Communications Commission, ‘Future of telecommunications services and the 
disruptive influence of convergence’ (Abuja, 20 June 2013) 2 
615 Ingo Vogelsang, ‘Convergence and Net Neutrality’ in Jan Krämer, Stefan Seifert (eds.), 
Communications Regulation in the Age of Digital Convergence: Legal and Economic Perspectives 
(Universitätsverlag Karlsruhe, 2009) 21. 
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Converged networks carrying more data require higher quality of service 

standards, but the NCC is yet to ensure compliance with lower ones currently in 

place. Therefore, quality of service is an already existing area of concern in 

relation to public interest regulation which has now been heightened by the 

development of convergence in a like manner to both universal service and 

spectrum management. 

 
 

4.4 Conclusion 
 
The focus of this chapter was to explore the various regulatory issues thrown up 

by convergence in Nigeria. The first and most obvious observation to be made is 

the disparity between the way the broadcasting and telecommunications sector 

have traditionally been regulated which has been made even more evident by the 

existence of two separate and distinct regulatory agencies in the form of the 

National Broadcasting Commission and the Nigerian Communication 

Commission which have different and independent legislative mandate and 

functions. Now that technological advancement is marrying traditionally separate 

sectors, it would appear that there is a need to introduce a sole regulator with a 

mandate over the converging sectors. However, before reaching a conclusion as 

to what the appropriate regulatory response to convergence is, it was necessary 

to identify the other issues, which are raised by convergence. Based on the 

rationale that regulation takes place for two main reasons i.e. to correct market 

failure and to achieve social policy objective, it seemed appropriate to consider 

the effects of convergence in the light of these two categories. 

 

In terms of market failure or the threat to convergence, there are two main areas 

of concern: spectrum management and interconnection. The first area of concern 

is in relation to spectrum management. It was observed that convergence now 

means that same spectrum can be utilised for both broadcasting and 

telecommunications services. The current regulatory framework for 

telecommunications and broadcasting fails to promote consistency and efficiency 

in this area with the NBC and NCC being at loggerheads over the allocation of 



 

 160 

spectrum.  The current attempt to utilise the TVWS for rural broadband 

connectivity has been the result of a memorandum of understanding between the 

NCC and NBC and can be seen as a step in the right direction. However, 

convergence means the constant development of new services and technology. 

It therefore requires that spectrum be managed in a technology neutral manner 

with a flexible structure. This thesis advances that spectrum management by a 

converged regulator will provide the necessary flexibility and will also allow for 

spectrum to be managed in a technology neutral manner. 

 

The second area of concern is Interconnection. The current interconnection 

framework that exists is based on the usage of circuit switched PSTN/PLMN 

networks. However, convergence has signalled a move to IP packet switch-

based networks which has necessitated a review of the current regulation dealing 

with interconnection. Also, with the development and growth of VoIP services, 

there is a need to consider providing for the interconnection of VoIP with 

PSTN/PLMN networks. 

 

Having considered the effects of convergence in terms of market failure, the 

discussion shifted to its effects in regulating in the public interest. The main areas 

of concern in this regard are in relation to content regulation, quality of service 

and universal service. Content in the broadcasting sector in Nigeria has been 

largely regulated and controlled whereas; hardly any form of content regulation 

has existed in the telecommunications sector largely due to privacy concerns and 

it being largely unviable. However, with the development of social media and 

hosting platforms such as Facebook, YouTube and Twitter, there has been 

considerable debate about the regulation of content in the communications 

industry with the proposed introduction of the contentious Social Media bill and 

the extremely controversial Hate Speech Bill due to the potential infringement of 

the constitutionally guaranteed right to freedom of expression. In terms of the 

effects on the current regulatory framework, these are grave as the proposed 

regulation of content by law enforcement agencies infringes on the NCC’s 

independence and also undermines its accountability. This thesis argues that a 

more ideal alternative would be for the NCC to be in charge of content regulation. 

However, this approach is not full proof as broadcasting content would still be 
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regulated separately by the NBC which could lead to an inconsistency in how 

identical content delivered by different means are regulated. Also, convergence 

means the development of new technology which is neither traditional 

telecommunications nor traditional broadcasting and this could lead to a 

regulatory lacuna. It is advanced that the most ideal approach would be the 

introduction of a converged regulator in charge of content regulation in the 

communications industry as this would provide the necessary flexibility for 

dealing with the development of new forms of content. That being said, ensuring 

that people’s right to freedom of expression is not infringed remains a concern.  

 

The second area of concern in terms of regulating in the public interest is 

universal service as it suggests the need for an extension of the scope of 

universal service to cover other areas and services. Lastly, convergence also 

impacts on quality of service, as challenges have arisen from the fact that the 

various services, which are being offered down the same wire, have various 

‘quality of service’ standards. The obvious question then becomes how to cater 

to all the various quality of service standards at the same time. 

 

From the above, it can be surmised that not all the current regulatory issues 

caused by convergence necessitate a change of the regulatory framework. Such 

issues include interconnection challenges, quality of service and universal 

service. It is for this reason that the World Bank noted, that in dealing with 

convergence and the regulatory issues that arise as a result of it, there have been 

three approaches taken by countries: a self-regulation approach (which has 

proved very unpopular),616 a regulatory approach and a legislative approach.617 

These approaches are not mutually exclusive and have been applied together. 

 

 
616 The self-regulatory approach entails the development of a converged policy through an ad hoc or 
existing consultative body.  This body is normally composed of several government agencies, industry 
representatives, and other interested parties.  This approach has proven unpopular due to its unsuitability 
in markets where industry competition has not been completed.  Also, the convergence policy may reflect 
the narrow interest of the operators where such consultative body is dominated by them. See Infodev, ICT 
Regulation Toolkit (ITU 2012) s 6.4 <http://www.ictregulationtoolkit.org/toolkit/6.4> accessed 11 April 
2019; Uchenna Orji, Telecommunications Law and Regulation in Nigeria (Cambridge Scholars 
Publishing 2018) 105 
617 Infodev, ICT Regulation Toolkit (ITU 2012) s 6.4 <http://www.ictregulationtoolkit.org/toolkit/6.4> 
accessed 11 April 2019 
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The regulatory approach does not involve developing new legislation to address 

convergence.618 Rather they modify existing regulations or institute new 

regulations to address new technologies.619 For example, in the United States, 

the Federal Communications Commission (FCC) introduced regulatory 

modifications to allow new technologies, such as power line communications 

(PLC), also referred to as broadband over power lines (BPL). This approach can 

be employed in resolving issues like interconnection, universal service, and 

quality of service620 and was already employed in addressing licensing concerns 

by introduction of the UASL.621 

 

The legislative approach involves developing legislation that responds to 

convergence, either in the immediate term or in anticipation of convergence 

trends.  This can be done by developing and implementing a reform of the entire 

legal framework for telecommunications or by amendments to existing laws. This 

thesis argues that a legislative approach in the form of the introduction of a 

converged regulator be employed alongside the regulatory approach which is 

already being used. At the fundamental level, the introduction of a converged 

regulator will resolve the issue of differing regulatory frameworks and traditions. 

It also sets a level playing field and encourages consistency in resolving the other 

issues such as interconnection obligations within the various networks, content 

regulation, and universal service obligations. Importantly, the introduction of a 

converged regulator provides regulatory flexibility for dealing with the 

technological developments to be brought about by convergence in the 

unpredictable future. The rationale for this accelerating logic is that a converged 

regulator is better suited to respond to an environment in which distinctions based 

on service and network platform are becoming blurred.  A converged regulator 

will also promote the growth of the ICT sector, as where the regulatory system is 

truly technology-neutral, operators and service providers will be at liberty to use 

the most appropriate and user-friendly technology for service delivery.622 It is this 

 
618 ibid 
619 ibid 
620 ibid 
621 Nigerian Communications Commission, Licensing Framework for Unified Access Service in Nigeria 
(2006) <www.ncc.gov.ng> accessed 30 June 2019 
622 Nnalue Onyechi, ‘Convergence in Telecommunications: Opportunities and Challenges in The 
Nigerian Regulatory Sector’ (2019) 5 Chukwuemeka Odumegwu Ojukwu University Law Journal 
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reasoning that prompted the proposal of the introduction of a converged regulator 

under the National ICT policy 2012 which will be discussed in the next chapter.623  

 

Having examined the issue of convergence in this chapter due to the changes 

which it instigates to the current regulatory framework, the subsequent chapter 

will seek to tie the subject of convergence and good regulation together by 

examining the impact of the proposed introduction of a converged regulator on 

achieving good regulation. 

  

 
623 The Ministerial Committee on ICT Policy Harmonization, National Information Communication 
Technology Policy 2012 (January 9, 2012) 32 



 

 164 

Chapter 5- Nigerian Regulatory Policy in an Era of 

Convergence 
 

5.1  Introduction 
 
In Chapter Three, it was noted that it is not enough to give a static picture of 

whether the current framework of telecommunications regulation in Nigeria is 

good because it is likely to be superseded due to convergence. Chapter Four 

subsequently argues that convergence requires a re-examination of the current 

regulatory arrangements and the introduction of a regulatory framework 

appropriate for the new information market. This has been the preferred response 

to the challenges presented by convergence as opposed to retaining the different 

regulators for the converging sectors. Among the countries with converged 

regulators are the UK, the US, Australia, Finland, Italy, Malaysia, South Africa, 

India and Singapore. In the UK, Ofcom was established in 2003 pursuant to the 

Office of Communications Act of 2002 to take over the functions of five different 

regulators, i.e. the Broadcasting Standards Commission, the Independent 

Television Commission, the Office of Telecommunications (Oftel), the Radio 

Authority and the Radiocommunications Agency. The process of introducing a 

converged regulator, usually involves a merger of the pre-existing regulators and 

this process is known as regulatory convergence.  

 

Since convergence necessitates a change in regulatory arrangements in the form 

of the introduction of a converged regulator, it is also bound to impact on 

achieving good regulation. This chapter seeks to take the discussion on 

convergence further by considering in detail, the impact of regulatory 

convergence on good regulation in the communications industry. This is 

particularly important given the conclusion previously reached in Chapter Three 

that the current regulatory framework requires extensive reform before it can be 

regarded as ‘good regulation’ as the development of convergence is another 

complicating factor for regulation. To achieve this, the effects of convergence on 

the earlier identified criteria for good regulations shall be considered.  In Chapter 

Three, it was concluded that the current regulatory framework for 



 

 165 

telecommunications requires reform before it can be considered good regulation 

i.e. before the regulator (NCC) can lay claim to legitimacy within the democratic 

context. This conclusion was reached by examining the Nigerian regulatory 

framework for telecommunications in light of the criteria laid down by Baldwin, 

Cave and Lodge which was adopted and further developed in Chapter Two. This 

narrative is developed further by considering how convergence impacts on 

achieving those regulatory standards and criteria for good regulation. 

 

The chapter is divided into two sections. The first section focuses on the recent 

developments relating to the proposed introduction of a converged regulator in 

Nigeria, as this will provide the context for the subsequent analysis. The 

subsequent section examines the impact of regulatory convergence as proposed 

under the National ICT Policy 2012 on good regulation, in terms of altering the 

appropriate legislative mandate, accountability concerns, due process, expertise 

requirements and efficiency gains. This is one of the original contributions to 

knowledge of this thesis. Although good regulation and convergence are of 

different status with the former being a normative notion and the latter being a 

technological trend, this thesis is able to demonstrate the impact of technological 

development on good regulation by examining the current proposals for 

regulatory convergence in light of the earlier adopted Baldwin, Cave and Lodge 

criteria of good regulation. This examination of the influence of regulatory 

convergence on achieving good regulation is an exercise which to the knowledge 

of the author is yet to be attempted to date. 

 
 
5.2  Recent Developments towards the Introduction of a 
Converged Regulator in Nigeria 
 
The year 2011 signified the first major attempt to overhaul Nigerian 

communications policy since the introduction of the National Telecommunications 

Policy in 2000. The main objective of the National Telecommunications Policy 

was to achieve the modernisation and rapid expansion of the telecommunications 

network and services and this led to the introduction of the Communications Act 
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of 2003.624 Its agenda then included improving the quality of service, eliminating 

misuse of monopoly power, increasing sector efficiency through competition, 

encouraging innovation and introducing advanced services; attracting local and 

foreign investment, and extending services to underserved and served areas.625 

Having succeeded in introducing competition and encouraging the growth of the 

telecommunications market, the government in 2011 sets its sights on the 

harmonization of the regulatory policies in the ICT sector. 

 

On the 25th August 2011, Mrs. Omobola Johnson, who was then the Hon Minister 

of Communications Technology, set up an Ad-hoc Committee to harmonize all 

the various policies for the different sectors in the ICT industry 

(Telecommunications, Broadcasting, Information Technology and Postal 

Services).626 This committee gave birth to the National Information and 

Communications Technology Policy of 2012 as the roadmap for the ICT industry 

in Nigeria. The proposals of this policy included the introduction of a converged 

regulator, which would consist of departments including telecommunications, IT, 

broadcasting and postal with an executive commissioner to head each. 627   

  

In the same year, the report of the Presidential Committee on Restructuring and 

Rationalization of Federal Government Parastatals, Commissions and Agencies 

(Orosanye Panel) was released.628 This report recommended that: 

(i) The NCC, NBC and the regulatory functions of NIPOST be 
brought together under a unified management structure to be 
known as the Communications Regulatory Authority of Nigerian 
{CRAN}; 
(ii) at least three directorates be created under the proposed CRAN 
to perform the functions of broadcast, telecommunications and 
regulatory functions of postal services; 
(iii) the enabling laws of NCC and NBC be repealed and another 
enacted for the proposed Communications Regulatory Authority of 
Nigeria (CRAN); and  

 
624 Nigerian Ministry of Communications, ‘The National Policy on Telecommunications’ (2000) 
625 ibid, Chapter 2 
626 The Ministerial Committee on ICT Policy Harmonization, National Information Communication 
Technology Policy 2012 (January 9, 2012) 32 
627 ibid, 32 	 
628 Presidential Committee on Restructuring and Rationalization of Federal Government Parastatals, 
Commissions and Agencies, Committee Report (2012)  
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(iv) that the enabling law of NIPOST be amended to reflect, among 
others, the transfer of its regulatory functions to the proposed 
CRAN.629 

 

Convergence, as suggested under the Orosanye Panel report, will not be 

considered in detail for several reasons. Firstly, when the government released 

its response to the report two years later in the form of the White Paper on the 

Report of the Presidential Committee on Restructuring and Rationalization of 

Federal Government Parastatals, Commissions and Agencies, it rejected the 

recommendations of the Committee regarding the converged regulator.630 

However, no reasons were given by the government for the rejection of the 

recommendations. Secondly, the Orosanye Panel report was not sector-specific, 

or convergence focused as it considered, in general, the reform of all Federal 

Parastatals. Last but not least, there is too little said on regulatory convergence 

within the report which is a consequence of the broad nature of the report. All the 

report covers on the introduction of the converged regulator, is a table stating the 

previously mentioned recommendations and comments expressing the 

government’s rejection of the recommendations. Consequently, subsequent 

discussions on regulatory convergence will be based on the National ICT Policy 

2012 as a foundation. This is because even though the government has rejected 

the converged regulator as proposed by the Orosanye panel, the National ICT 

policy 2012 despite its age, remains the policy document providing for the 

development of the communications industry in Nigeria till date.631 The Minister 

of Communications has also openly acknowledged the extant role of the National 

ICT Policy 2012 in recent times.632 

 

 
629 ibid, 350 
630 The Federal Government of Nigeria, ‘White Paper on the Report of the Presidential Committee on 
Restructuring and Rationalization of Federal Government Parastatals, Commissions and Agencies (March 
2014) para 6.5 
631 Communications policy till date has been based on the National ICT Policy 2012. It also been 
considered crucial by the current government to achieving its vision 2020 goal of establishing Nigeria as 
one of the 20 largest economies in the world, able to consolidate its leadership role in Africa and 
establishing itself as a significant player in the global economic and political arena. 
632 Ugo Onwuaso, ‘Minister pledges Nigeria readiness to embrace open data initiative’ (The Guardian, 27 
December 2019) < https://guardian.ng/technology/minister-pledges-nigeria-readiness-to-embrace-open-
data-initiative/> accessed 1 May 2020 
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One of the key differences between the recommendations of the Orosanye Panel 

and that of the National ICT Policy of 2012 is the inclusion of the Nigerian 

Information Technology Development Agency (NITDA)633 as part of the 

converged regulator which was omitted by the Orosanye Panel. While no reason 

was given for this disparity, it appears to be an indication of the uncertainty 

involved in deciding how to effect regulatory convergence in the Communications 

Industry in Nigeria.  The inclusion of the IT department as part of the converged 

regulator is justifiable based on the relationship between IT services, 

broadcasting and telecommunications. In other words, the technological 

convergence rationale can justify the inclusion of the IT department as part of the 

converged regulator under the National ICT Policy 2012. 

 

Conversely, both the National ICT Policy 2012 and the Orosanye Panel report 

provide for merging the regulatory function of NIPOST (the postal services) with 

that of the converged regulator. Although a few countries such as the UK634, 

Cyprus635, Belgium636 and Sweden637 have such a set up albeit with some 

variations, it would appear that the convergence rationale cannot justify such a 

regulatory merger since the physical postal network and the converging digital 

network are distinct and different in nature. If we go by Blackman’s word that, ‘a 

pipe is pipe is a pipe’638, it is evident that even basic postal services cannot be 

provided via the pipe. Even though it has been observed that digitisation of 

correspondence has led to the emergence of the email as a substitute to old 

fashioned letters, postal services are not converging with telecommunications, IT 

and broadcasting services. 

 

 
633 The NITDA is the regulator charged with the planning, research, development, standardization, 
application, coordination, monitoring, evaluation and regulation of Information Technology practices, 
activities and systems in Nigeria amongst other things. See National Information Technology 
Development Agency Act (2014), s 6. 
634 The Postal Services Commission then known as Postcomm, was a non-ministerial department of the 
Government of the United Kingdom charged with overseeing the quality and universal service of post in 
the United Kingdom. It was later merged into the Ofcom on 1 October 2011 upon the passing of the 
Postal Services Act 2011. 
635 Office of Electronic Communications & Postal Regulation (OCECPR) 
636 Belgian Institute for Postal services and Telecommunications 
637 Swedish Post and Telecom Authority (PTS) 
638 Colin Blackman, ‘Convergence between telecommunications and other media; How should regulation 
adapt’ (1998) 22 (3) Telecommunications Policy 162 
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This is not to say that there are no historical similarities between the postal, 

broadcasting and telecommunications industries. Such similarities include 

monopoly history, public funding, universal service, large sunk cost.639  

Nevertheless, these similarities alone are not significant enough for merging 

postal regulation into the converged regulator. Having said that, an economic 

case could be made for the inclusion of posts in a converged regulator in terms 

of economies of scale as the same regulatory expertise deployed in the 

communications industry can also be extended to the postal industry if trained 

suitably. Cost-saving, and efficiency gains are certainly potential benefits of 

regulating postal services along with communications services. Other possible 

administrative reasons for the inclusion of postal service include the 

concentration of limited expertise in one office given the similarity of the issues 

dealt with and the ability for cross-learning and experience gleaned in one sector 

to be shared more easily. Also, it could be argued that rather than having a 

smaller agency just regulating post, it is perhaps better to have it as part of a 

larger agency where there is the potential for more resources, more learning and 

a better career path for the staff.  Nevertheless, the inclusion of postal service 

regulation under the converged regulator can be seen as a complicating element 

which should be reconsidered. 

 

The National ICT policy which is currently in view was not passed by the current 

government as a new government has been in power since May 2015 when 

President Muhammadu Buhari was sworn into the office of the President of the 

Federal Republic of Nigeria after winning the March 2015 general elections as 

the presidential candidate of the All Progressives Congress (APC). This was a 

significant political development in Nigeria as it was the first time another party 

other than the People’s Democratic Party (PDP) has had control of the Federal 

Government since the return to democracy in 1999 when the Obasanjo led PDP 

came into power. The first 24 months of this new government was met with 

 
639 See Henrik Okholm, Anna Möller and Bruno Basalisco, ‘Developments in post and 
telecommunications: a tale of two industries’ in Crew M, Brennan T (eds) Postal and Delivery Innovation 
in the Digital Economy (Topics in Regulatory Economics and Policy vol 50, Springer, Cham 2015) 
<http://www.copenhageneconomics.com/dyn/resources/Publication/publicationPDF/7/257/0/Regulatory
%20developments%20in%20post%20and%20telecommunications%20-
%20a%20tale%20of%20two%20industries.pdf> accessed 29 February 2019 
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perceived uncertainty and scepticism due to the current dire financial situation in 

the country brought about by the exchange rate policy and the drop in crude oil 

prices. The Nigerian Naira hit a new record low against the US Dollar on the 22nd 

of July 2016, weakening beyond 300 for the first time. In June 2016, the Central 

Bank of Nigeria switched to a market-driven currency system because of the 

dollar shortage and the falling foreign exchange reserves and the naira has been 

on the decline since then.640 The dollar shortage also means that most foreign 

exchange transactions take place on the black market which has a considerably 

weaker exchange rate. 

 

The President’s new cabinet was appointed in November 2015 with Mr. Adebayo 

Shittu sworn into the office of Minister for Communications.641 This was five 

months after the swearing-in of the President and was an initial sign of 

uncertainty. Amidst all this, there had been cries from stakeholders in the 

communications industry for the issue of regulatory convergence to be 

addressed. At the West Africa Convergence Conference 2015 with the theme: 

‘Addressing Infrastructural Challenges in a Converged Market’, the then 

President of the Association of Telecoms Companies of Nigeria (ATCON), Mr. 

Lanre Ajayi642 stated:  
The delay is beginning to cause some setbacks and distortions in 
the speedy growth of both industries and the time for government 
to act is now……. What government should do is to enlarge the 
coast of NCC, by empowering it to regulate the converged 
industries that Nigerians have been clamouring for.643 

 
The former Minister of Communications had said that a new blueprint for the 

Information and Communication Technology (ICT) industry would be out in 

 
640 Gbenga Akingbule and Patrick McGroarty, ‘Nigeria Central Bank Drops Foreign-Exchange Peg’ Wall 
Street Journal (New York, 15 June 2016) <http://www.wsj.com/articles/nigeria-central-bank-drops-
foreign-exchange-peg-1466004204> accessed 30 June 2019 
641 He has since been replaced by Dr isa Pantami who was formerly the Director General and CEO of the 
National Information Technology Development Agency (NITDA) of Nigeria from 26 September 2016 – 
20 August 2019 when he nominated to replace Shittu. 
642 He is the chief executive officer of Pinet Informatic Limited and was appointed national president of 
the Association of Telecommunications Companies of Nigeria 
643 BusinessNews Staff, ‘Telecom industry stakeholders call for convergence of NCC and NBC’ 
(BusinessNews, 9 October 2015) < http://businessnews.com.ng/2015/10/09/telecom-industry-
stakeholders-call-for-convergence-of-ncc-and-nbc/> accessed 19 November 2019  
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January 2016.644 However, none was ever released by the Ministry.  Mr Adebayo 

Shittu was only quoted as saying that: 

There is undoubtedly an urgent need to achieve convergence of 
regulatory framework, provide economic and policy stimulus for 
investment in telecoms upstream business and digital broadband 
infrastructure, and consequently drive new demands of the digital 
economy.645 

 

The Government in May 2017 did introduce the Nigeria ICT Roadmap 2017-2020 

based on the National ICT Policy 2012 to achieve the overarching goal of 

nurturing ‘a vibrant, citizen engaged ICT Sector permeating all sectors of the 

economy’ which presumes policy consistency and a predictable forward-looking 

Legal and Regulatory regime.646 The Roadmap focuses on four pillars: 

Governance, Policy, Legal & Regulatory framework, Industry & Infrastructure and 

Capacity Building. The expected outcomes of this policy include the approval of 

a reviewed National ICT Policy, the removal of all duplicate taxes, levies and fees 

as well as the completion of a Complete Comprehensive Legal, Regulatory & 

institutional Framework Mapping & Gap Analysis.647 

 

Despite the above, no convergence-related policies have been crystallised by the 

new administration about the Nigerian Communications sector thus far.  The 

newly appointed Executive Vice Chairman (EVC) of Nigerian Communications 

Commission (NCC), Prof. Umar Garba Danbatta, also unveiled an 8-point 

agenda covering 2015-2020648and a converged regulatory framework is omitted 

from this agenda. This perhaps is because even though the 8-point agenda is 

based on the National ICT Policy and Communications Act 2003, the mandate of 

the NCC does not include regulatory convergence. 

 

 
644 Ikenna Asomba, ‘Nigeria to issue blueprint in Jan. 2016 to transform ICT industry’ The Vanguard 
(Lagos, 27 December 2015) < http://www.vanguardngr.com/2015/12/nigeria-to-issue-blueprint-in-jan-
2016-to-transform-ict-industry/> accessed 3rd February 2019 
645 Lucas Ajanaku, ‘Shittu canvasses ICT regulatory convergence framework’ The Nation (Lagos, 19th 
July 2019) <http://thenationonlineng.net/shittu-canvasses-ict-regulatory-convergence-framework/> 
accessed 24th July 2019 
646 Federal Ministry of Communications, Nigeria ICT Roadmap 2017-2020 (May 2017) 11 
647 ibid, 14 
648 See Nigerian Communications Commission, ‘Danbatta, NCC boss, unveils 8-point agenda for 2015-
2020’ The Communicator (Abuja, 27 January 2016) 
<http://www.ncc.gov.ng/thecommunicator/index.php?option=com_content&view=article&id=1183&Ite
mid=21> accessed 24th July 2019 
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Despite all the observations about regulatory convergence and the demand for 

same by stakeholders in the industry, there has been no action by the current 

government on this front. Perhaps an excuse for this is that the government’s 

efforts are currently being focused on bringing the country out of the current 

economic recession meaning that non-economic based policy objectives will take 

a back seat for now. Notwithstanding the existence of several thought-provoking 

questions such as the rationale for including postal services in the mandate of 

the converged regulator, the National Information and Communications 

Technology Policy of 2012 remains the relevant guide on the future of the 

communications industry. The plans to introduce another policy document appear 

to have been abandoned for now, particularly as the current Minister of 

Communications Dr. Isa Pantami, has often made reference to the National 

Information and Communications Technology Policy of 2012 with no mention of 

a proposed new blueprint as earlier advocated by his predecessor, Mr. Adebayo 

Shittu. 649 

 

While one might doubt the relevance of an eight-year-old document produced 

under the previous government, it must be stated that it is unsurprising for reforms 

to take so long in Nigeria. The introduction of competition law in Nigeria is a fine 

example of this. While there had earlier been a push for the introduction of 

competition law, which led to the drafting of the Federal Competition Bill 2003, 

the bill was never passed into law.650 Similarly and more recently the Federal 

Competition and Consumer Protection Bill 2016651 was passed by both the House 

of Representatives and the Senate in March 2017 and June 2017 respectively 

but the President’s assent was never given. The Federal Competition and 

Consumer Protection Commission (FCCPC) Act was finally passed in 2019 after 

 
649 Ugo Onwuaso, ‘Minister pledges Nigeria readiness to embrace open data initiative’ (The Guardian, 27 
December 2019) < https://guardian.ng/technology/minister-pledges-nigeria-readiness-to-embrace-open-
data-initiative/> accessed 1 May 2020 
650 Nigerian Institute of Advanced Legal Studies,’ Communiqué on The Roundtable on A Case for 
Competition Law in Nigeria’ (22 March 2012) 
<http://www.nialsnigeria.org/round_tables/COMMUNIQUE%20ON%20COMPETITION%20LAW.pdf> 
accessed 15 December 2019 
651 The Bill sought to establish a Federal Competition and Consumer Protection Commission and 
Tribunal for the development and promotion of fair, efficient and competitive markets in Nigeria, 
facilitate access to safe products by all citizens and protect the rights for all consumers in Nigeria. For 
more information see Federal Competition and Consumer Protection Bill 2016 
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fourteen years of debate and various other hurdles. The reforms introduced by 

the FCCPC Act were also broadly in line with the proposals of the Federal 

Competition Bill 2003. It is, therefore, the firm belief of the author that the plans 

to introduce a converged regulator have not been jettisoned entirely but rather 

they have just been stalled. 

 

5.3 Potential Impact of Regulatory Convergence on Good 
Regulation in the Nigerian Communications sector 

 

Having discussed the proposals of the National ICT policy 2012, attention shall 

now be shifted to the possible impact of regulatory convergence on achieving 

good regulation in the communications sector with the proposals of the National 

ICT Policy 2012 being used as the context for this analysis of legislative mandate, 

accountability, due process, expertise and efficiency. 

 

5.3.1 Appropriate Legislative Mandate 
 
In Chapter Two, it was concluded that for the criteria of legislative mandate to be 

met, there must be a mandate which is clear and coherent in setting out the 

regulator’s statutory objectives and that it is also equally important that the 

legislative mandate is in sync with the industry structure as it is the foundation of 

regulatory action and determines not only the regulatory structure but also the 

regulator’s goals, its powers, its roles as well as its limitations. However, the NCC 

itself identified that the main regulatory challenge raised by convergence is due 

to the fact that the traditional regulatory frameworks were designed for an age 

when there was a clear distinction between the various services.652  

 

The National ICT Policy of 2012 identified that the reality of technological and 

market convergence implies that existing policies relating to the ICT sector in 

Nigeria require a critical review as most of the objectives in the existing policies 

have been overtaken by technological advancement and market transformations 

 
652 Nigerian Communications Commission, ‘Future of telecommunications services and the disruptive 
influence of convergence’ (Abuja, 20 June 2013) 2 
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worldwide.653 It also noted that a key requirement to harmonising the various 

policies from the different industries in the ICT sector is the development of 

appropriate policies, as well as legal and regulatory framework that fosters an 

enabling environment.654  

 

The introduction of a converged regulator will necessitate the repeal of the old 

laws and passing new legislation which establishes the converged regulator and 

define its powers, functions, composition of the board, appointment process as 

well as the nature of accountability and independence the regulator enjoys. 

Convergence also means that outside of access and interconnection, regulation 

moves away from economic regulation, in the sense of price control, to a more 

complex set of objectives.   

 

This again raises questions as to what the appropriate legislative mandate should 

be and how the regulator’s activities are to be assessed. The National ICT Policy 

2012 states the roles of the converged regulator extensively as: 

Developing and administering a comprehensive regulatory regime 
for the ICT sector 
Regulating the ICT industry in line with government policies, 
objectives and goals 
Promoting, encouraging and protecting private sector led 
investment in the industry through a fair and competitive ICT 
environment, as well as economic and technical regulation of the 
sector; 
Ensuring a level playing field for all participants through equal 
opportunity and equal access to relevant information, markets and 
resources such as spectrum and electronic addressing system; 
Promoting Universal Access to ICT services, including developing 
regulations and designing a framework to guide the attainment of 
Universal Access, as well as enabling funding to help finance 
investment in ICT for unserved and underserved populations; 
Ensuring a conducive regulatory environment that promotes the 
provision of Universal Service Postal Obligations; 
Establishing and enforcing technical/operational standards and 
practices as well as Quality of Service (QoS) standards; 
Balancing regulatory concerns in order to ensure that the interest 
of all Stakeholders is carefully considered and protected; 
Ensuring equitable and transparent assignment of scarce 
resources such as radio frequency spectrum allocated to it by the 

 
653 The Ministerial Committee on ICT Policy Harmonization, National Information Communication 
Technology Policy 2012 (January 9, 2012) 48 
654 ibid 
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National Frequency Management Council for (commercial ICT 
providers), electronic addressing system, broadcast service 
providers, internet names and addresses among others, and 
promoting efficient use of same; 
Promoting transparency in consultation and rulemaking, including 
undertaking Regulatory Impact Assessments (RIA) on proposed 
regulatory initiatives; 
Promote and ensure infrastructure sharing among facility and 
service providers to enhance efficient investment decisions, 
promote competition and minimize the impact of ICTs on the 
environment; 
Reviewing current licensing categories to ensure compliance with 
the converged framework; 
Preparing and implementing programmes and plans that ensure 
regulation is responsive to, and supports the development of the 
ICT industry, and the provision of ICT services in Nigeria; 
Advising the Minister on the formulation of the general policies for 
the ICT industry and generally on matters relating to the ICT 
industry in the exercise of the Minister’s functions and 
responsibilities; 
Generally advising and assisting ICT industry stakeholders and 
practitioners with regulatory advice with a view to the development 
of the industry;  
Developing and implementing consumer protection and 
awareness standards for customers of ICT services to ensure 
fairness and transparency, in the provision of valuable services; 
Publishing periodic reports to provide Performance Assessment of 
the Sector; 
Ensuring that tariff setting rules shall be transparent, with stable, 
predictable and understandable standards for current prices and 
for changes to those prices over time; and 
Applying Universal Service Provision Fund (USPF) resources to 
support of Universal Access objectives.655 

 
 
From the above, it would appear the National ICT Policy provides what could only 

be described as a list of every function of the converged regulator that the 

committee could think of. It also appears as though the National ICT Policy has 

wider goals, goals of industrial strategy (such as, encouraging the establishment 

and expansion of domestic capacity to produce hardware and software for the 

ICT sector)656 and is not solely concerned with creating a converged regulator. 

Nonetheless, these functions of the regulator will pull in different directions and 

the National ICT Policy says absolutely nothing about trade-offs where such 

 
655 The Ministerial Committee on ICT Policy Harmonization, National Information Communication 
Technology Policy 2012 (January 9, 2012) 32 
656 ibid 40 
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functions conflict or even the important issue of competition. Furthermore, there 

is no express discussion of the powers of the converged regulator to enforce the 

legislation/rule even though the roles of the converged regulator do provide some 

insight. It is fair to say that two things can be presumed from the roles of the 

converged regulator stated above. Firstly, the powers of the converged regulator 

will be a combination of the current powers of the legacy regulators to be merged 

under the National ICT Policy. Secondly, the powers of the converged regulator 

will be made up primarily of the current powers of the NCC, whose breadth will 

essentially be widened. A comparison of the role of the converged regulator under 

the ICT Policy and the functions of the NCC as provided for under s 4 of the 

Nigerian Communications Act firmly suggests this.657 

 

A previous observation made was that both the NCC and the NBC have a long 

list of functions/activities stated in their mandates but there is no guidance 

whatsoever as to how these objectives are to be prioritised and how to resolve 

situations where these functions or objectives conflict.658 The only duty imposed 

on the NCC is to:  

carry out its functions and duties efficiently, effectively and in a 
non-discriminatory and transparent manner and in a way, that is 
best calculated to ensure that there are provided throughout 
Nigeria subject to the regulatory controls specified in this Act, all 
forms of communications services, facilities and equipment on 
such terms and subject to such conditions as the Commission may 
from time to time specify.659 

 

While having objectives or duties included in the legislative mandate of the 

converged regulator is not a magic bullet, it is one step up from not having any 

whatsoever. Firstly, it would help provide guidance as to which functions of the 

converged regulator take precedence where such functions conflict thereby 

setting out what could be described as a hierarchy or ladder of the 

functions/activities of the converged regulator. Amongst other things, it would 

also aid accountability in the sense that these objectives and duties can be used 

as a yardstick for evaluating the performance of the converged regulator.  

 
657 See Chapter 3.2.1 
658 ibid 
659 Nigerian Communications Act 2003, s 4 (2) 
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The roles of the converged regulator under the National ICT Policy can serve as 

a starting point in terms of the duties of the converged regulator to be 

incorporated into its mandate. However, it will be necessary for the said duties to 

be more specific and comprehensive for it to aid accountability. An examination 

of Section 3 of the United Kingdom’s Communications Act 2003 which provides 

a set of duties for Ofcom to carry out while performing its functions can serve as 

guidance in this regard. It is important that in a bid to define the mandate of the 

converged regulator, it is not granted limited powers and discretions, even though 

it might make it easier to define the mandate for evaluation purposes. This is 

because the regulator might in turn lack the instruments with which to fulfil its 

mandate, owing to the lack of expertise of the legislature which has passed the 

mandate. Consequently, regulators are rarely involved in the unimaginative and 

mechanical transference of statutory objectives into results on ground.660  

Therefore, the objectives set should strike a balance between providing the 

converged regulator with considerable discretion to act and clarity of the mandate 

itself in terms of aims and objectives. 

 

In the UK, the Communications White paper of 2000 which proposed a new 

framework for communications regulation in the 21st century noted its central 

objectives as: 

Protecting the interests of consumers in terms of choice, price, 
quality of service and value for money, in particular through 
promoting open and competitive markets; Maintaining high quality 
of content, a wide range of programming and plurality of public 
expression; [and] Protecting the interests of citizens by maintaining 
accepted community standards in content, balancing freedom of 
speech against the need to protect against potentially offensive or 
harmful material, and ensuring appropriate protection of fairness 
and privacy.661 

 

 
660 Robert Baldwin, Martin Cave and Martin Lodge, Understanding Regulation: Theory, Strategy and 
Practice (2nd Edition, OUP 2012) 28; See also Gerald Frug, ‘The Ideology of Bureaucracy in American 
Law’ (1984) 97 Harvard Law Review 1276, 1287; See also Richard Stewart, ‘The Reformation of 
American Administrative Law’, (1975) 80 Harvard Law review 1167 
661 Department for Digital, Culture, Media & Sport and Trade and Industry, ‘Communications White 
Paper’ (12 December 2000) 
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However, after a lively public debate, the Draft Communications Bill (2002) 

exhibited a surprising linguistic shift, as the language of ‘consumer’, ‘public’, 

‘community’ and ‘citizen’ was replaced with that of ‘customer’ throughout.662 This 

was argued as excluding the citizen interests expressed in the White Paper, 

signalling the intention to form Ofcom as primarily an economic regulator.663 

Consequently, a decisive intervention was made during pre-legislative scrutiny of 

the Bill conducted by the Joint Select Committee, the report of which argued that 

the draft Bill downplayed consumer and citizen interests through portraying them 

as ‘customers’, and advocated instead for ‘the need for a broad understanding’ 

of ‘consumer’ and emphasising the media’s influence in shaping society.664 This 

report along with subsequent debates would go on to influence the provisions of 

the S3. of the Communications Act 2003 which states that: 

(1) It shall be the principal duty of Ofcom, in carrying out their 
functions; 
(a) to further the interests of citizens in relation to communications 
matters; and 
(b) to further the interests of consumers in relevant markets, where 
appropriate by promoting competition. 
 

This provision will appear to anchor a dual role of furthering the interest of citizen 

and consumers at the heart of Ofcom’s activities. Nevertheless, Ofcom initially 

defined its mission statement as: 

Ofcom exists to further the interests of citizen-consumers through 
a regulatory regime which, where appropriate, encourages 
competition. 665 

 

This differs from the actual terms of the act, adjoining citizen and consumer as 

the ‘citizen-consumer,’ and foregrounding competition as the primary instrument 

to further both sets of interests.666 This mission statement is no longer being used 

by Ofcom whom have themselves applied different definitions to these 

 
662 Sonia Livingstone and Peter Lunt, ‘Representing Citizens and Consumers in Media and 
Communications Regulation’ (2007) 611 The Annals of the American Academy 51, 4 
663 ibid 
664 Joint Committee on the Draft Communications Bill, Draft Communications Bill (2001-2002, HL 169-
I, HC 876-I) 
665 Ofcom, ‘Statement: Approval of the ICSTIS Code of Practice (11th Edition)’ (9 November 2006) < 
https://www.ofcom.org.uk/__data/assets/pdf_file/0025/41956/icstis11.pdf> accessed 20 May 2020 
666 ibid 
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terminologies having used terms consumer and citizen both in conjoint and 

distinctive manners.667 

 

Ofcom has since noted that citizen-focused work can be extremely varied and 

included the licensing of community radio stations, the promotion of media 

literacy, the protection of television participants with regard to fairness and 

privacy, the promotion of digital inclusion, and the prevention and removal of radio 

interference.668 However, defining what is a citizen interest, as distinct from a 

consumer interest was described as a dynamic, context specific and sometimes 

debatable task.669 There is also a tendency for a conflict to arise between the 

interests of citizens and the interests of consumers leading to difficult 

decisions.670 This was also anticipated by the Act because as earlier 

mentioned,671 the UK Communications Act 2003 also provides detailed process 

for resolving any citizen/consumer conflicts in Ofcom’s duties as well as (in 

important cases) the publication of a statement setting out the nature of the 

conflict, the manner in which they have decided to resolve it, the reasons for their 

decision to resolve it in that manner.672 This provision is yet to be utilised, perhaps 

because Ofcom itself laid down a framework which can be applied to most 

situations where it has to identify the interests of citizens in assessing policy 

options, and resolve any tensions which exist.673 The Ofcom approach involves 

consulting openly and widely with all stakeholders, setting out possible options 

and any evidence they have in support of the options.674 Ofcom then seeks to 

draw the correct balance between the interests of citizens and those of 

consumers based on the submissions received.675 It also proposed the single 

comprehensive tool kit for policy managers, to ensure a consistent approach to a 

wide range of issues, including how to recognize and further the interests of 

 
667 See Sonia Livingstone, Peter Lunt and Laura Miller, ‘Citizens and consumers: discursive debates 
during and after the Communications Act 2003’ (2007) 29 (4) Media, Culture & Society 613 
668 Ofcom, ‘Citizens, Communications and Convergence’ (6 April 2010) 2  
669 ibid  
670 ibid 
671 See Chapter 3.2.1 
672 Communications Act 2003, s 3 (6)- (12) 
673 Ofcom, ‘Citizens, Communications and Convergence’ (6 April 2010) 6 
674 ibid 6 
675 ibid 7 
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citizens in the converged communications economy. However, no such toolkit 

has been made public.  

 

This difficulty in drawing the line between the consumer and the citizens, 

nevertheless, exposes the problematic nature and limits of the legislative 

mandate as well as the need for the regulator to be granted considerable freedom 

to interpret its mandate and perhaps the need to introduce a detailed process for 

resolving any conflicts in the converged regulator’s duties  Usually these conflicts 

relate to the tension between shorter-term ‘consumer wants’ and the longer term, 

broader social benefits of citizen interest.676 That being said the National ICT 

Policy itself does not contain this tension between the consumer and citizen as 

the role of the converged regulator only refers to the word ‘consumer’ in relation 

to consumer protection. On the other hand, the terminology of ‘citizen’ is only 

utilised in relation to the Universal Access and Service objectives. Thus, the 

distinction between citizen and consumer is less relevant in the Nigerian context. 

 

Ofcom are also required to secure the following: ensuring the optimal use of the 

electro-magnetic spectrum, ensuring that a wide range of electronic 

communications services - including high speed data services - is available 

throughout the United Kingdom, ensuring a wide range of TV and radio services 

of high quality and wide appeal, maintaining plurality in the provision of 

broadcasting, applying adequate protection for audiences against offensive or 

harmful material and applying adequate protection for audiences against 

unfairness or the infringement of privacy mandate.677 Section 3(4) also stipulates 

factors which Ofcom must also have regard to in performing its duties while 

Section 3(5) provides that in performing their duty under this section of furthering 

the interests of consumers, Ofcom must have regard, in particular, to the interests 

of those consumers in respect of choice, price, quality of service and value for 

money.678 

 

 
676 Ofcom, ‘Citizens, Communications and Convergence’ (6 April 2010); Sonia Livingstone, Peter Lunt 
and Laura Miller, ‘Citizens and consumers: discursive debates during and after the Communications Act 
2003’ (2007) 29 (4) Media, Culture & Society 613 
677 Communications Act 2003, s 3 (2) 
678 ibid, s 3 (4) – (5) 
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Section 4 of the UK’s Communications Act 2003 also provides for the duties of 

Ofcom for the purpose of fulfilling EU obligations.679 These community 

requirements relate to: 

i. promoting competition 

ii. securing that OFCOM’s activities contribute to the development of the 

European internal market; 

iii. promoting the interests of all persons who are citizens of the European 

Union; 

iv. taking account of the desirability of OFCOM’s carrying out their functions 

in a manner which, so far as practicable, does not favour one form of 

electronic communications network, electronic communications service or 

associated facility; or one means of providing or making available such a 

network, service or facility, over another; 

v. encouraging, to such extent as OFCOM consider appropriate for the 

purpose securing efficiency and sustainable competition, efficient 

investment and innovation; and the maximum benefit for the persons who 

are customers of communications providers and of persons who make 

available, the provision of network access and service interoperability; and  

vi. Encouraging such compliance with EU and ITU standards.680 

 

These duties take preference when in conflict with the other duties of Ofcom681 

which include the duty to review regulatory burdens, the duty to publish and meet 

promptness standard, to encourage the availability of easily usable apparatus, to 

promote media literacy and the duty to carry out impact assessments.682 

Nevertheless, the above mentioned are all not only objectives which a regulator 

would be expected to accomplish in the communications market, they are also in 

sync with the functions of a converged regulator provided for in the National ICT 

policy 2012.683 Notably, however, given the lack of a general framework for 

 
679 Section 4 of Communications Act 2003 states that it shall be the duty of Ofcom, in carrying out any of 
those functions, to act in accordance with the six Community requirements (which give effect, amongst 
other things, to the requirements of Article 8 of the Framework Directive and are to be read accordingly).  
680 ibid 
681 Communications Act 2003, s 3 (6) 
682 Communications Act 2003, ss 6 - 11 
683 The Ministerial Committee on ICT Policy Harmonization, National Information Communication 
Technology Policy 2012 (January 9, 2012) 32 
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Regulatory Impact Analysis (RIA) in Nigeria,684 the duty to carry impact 

assessment will be to no effect unless plans are put in place to introduce RIA’s. 

 

While there is a structural difference between the UK and Nigeria in terms of the 

former being a unitary state and latter being a federation, this does not make 

much of a difference in terms of the regulatory structure and the legislative 

mandate as all sector regulation in Nigeria is carried out at the Federal Level. 

Unlike the United States, there are no state Public Utility Commissions (PUC’s) 

involved in the regulation of the industry at the state level.685 In fact, the general 

regulatory framework utilised in Nigeria tends to be modelled after the approach 

employed in the UK, perhaps as a result of the colonial ties. 

 

Consequently, several of the general duties of Ofcom though developed within 

the UK’s Communications sector context could be applicable in Nigeria due to 

their general nature and the historical ties between UK and Nigerian legal 

framework which keeps the issues related to legal transplantation to a minimum.  

While the EU community obligations have no legal basis, they could still be 

applicable to the converged regulator in Nigeria, in which case the duties will be 

modified to the Nigerian context. In fact, all six community obligations can be 

regarded as key obligations which the converged regulator will be expected to 

fulfil albeit in relation to the Nigerian market, Nigerian Citizens as well ITU’s 

standards given Nigeria’s membership. 

 

Furthermore, the converged regulator could be mandated to carry out its duties 

with regards to the various principles of good regulation including but not limited 

to due process, accountability, expertise and efficiency. Such a step could help 

cement good regulation into the regulatory framework going forward. This will not 

be dissimilar to the Communications Act 2003 incorporating the BRTF 

 
684 This is an evidence-based approach that allows for the systemic consideration of the benefits and costs 
of a regulatory proposal to the economy and society.  RIA aids policy making by providing decision-
makers with valuable empirical data and a comprehensive framework in which they can assess their 
options and the consequences their decisions may have.  They could also be used to evaluate the impact 
of previous regulatory decisions. For a discussion of the methods of Regulatory Impact Assessment see 
OECD, ‘Regulatory Impact Analysis in OECD Countries; Challenges for developing countries’ 
(Bangladesh, June 2005) 5 
685 The PUC’s are charged with setting the prices for the unbundled network elements in conformity with 
rules laid down by the FCC. 
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principles686 into the Communications Act. This is despite these principles already 

having statutory backing as the principles to which all regulators must have 

regard to, in the exercise of their regulatory function, including enforcement with 

the passing of the Legislative and Regulatory Reform Act 2006. 

 

Also, the appropriate legislative mandate must be geared not only at resolving 

the issue of differing regulatory frameworks; it can be used to lay the foundation 

for resolving some of the other challenges brought about by convergence such 

as access and interconnection issues, universal service, and content regulation. 

This is in line with equipping the converged regulator with the necessary tools to 

carry out its mandate. It is recommended that the introduction of the new 

legislation be used as an avenue to widen the scope of access and 

interconnection provisions to cover the whole communications sector, including 

the broadcasting industry. The same could be done in relation to universal service 

by widening its scope to cover NGN networks capable of a wider range of 

services. It could also provide a framework for content regulation by the 

converged regulator; however, this subject is highly debatable and one that 

requires thorough reconsideration.687 

 

It is worth noting that under that National ICT Policy 2012, the converged 

regulator will consist of several departments including telecommunications, 

broadcasting, postal and I.T each of which will be headed by an executive 

commissioner688 effectively dividing the legacy regulators into different 

departments (although no other departments are expressly stated in the National 

ICT Policy). However, the National ICT Policy fails to shed light on this.  With no 

indication to the contrary, this would suggest that the regulatory structure 

proposed under the National ICT Policy 2012 is based on the legacy ‘vertical’ 

 
686 These are proportionality, accountability, consistency, transparency and targeting. See 
Communications Act 2003, s 3 (2) 
687 Valerie Brannon, ‘Free Speech and the Regulation of Social Media Content’ (Congressional Research 
Service R45650, 27 March 2019) <https://fas.org/sgp/crs/misc/R45650.pdf> accessed 20 April 2020; 
Nikita Malik, ‘The Internet: To Regulate or Not To Regulate?’ (Forbes, 7 September 2018) 
<https://www.forbes.com/sites/nikitamalik/2018/09/07/the-internet-to-regulate-or-not-to-
regulate/#7238b0411d16> accessed 28 April 2019; Timileyin Omilana, ‘Nigerians raise alarm over 
controversial Social Media Bill’ (Aljazeera, 18 Dec 2019) 
688 The Ministerial Committee on ICT Policy Harmonization, National Information Communication 
Technology Policy 2012 (January 9, 2012) 36 
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conception of services and industries. In other words, it is built around the notion 

of communications services and the underlying technology that delivers those 

services being one and the same. For example, voice telephony delivered over 

the copper telephone network.689 Such an approach is questionable for the 

obvious reason that the theme of this thesis is that the merger of the legacy 

regulators is necessary because of the convergence phenomenon and the idea 

of net neutrality both of which go hand in hand.690 This structure runs contrary to 

this idea as the distinction is still being maintained between telecommunications, 

broadcasting and other related services. Neither the FCC nor Ofcom maintains 

such a model.   

 

It is essential that the appropriate regulatory model be employed by the 

converged regulator. The regulatory model to be employed by the converged 

regulator is highly dependent on the Nigerian policymakers as it is the legislative 

mandate of the converged regulator that not only determines its functions and 

duties but also how it carries out these functions and duties. Under the EU’s 

regulatory framework for electronic communications which applies to all 

electronic communications networks and services, including fixed-line telephony, 

mobile and broadband communications, and cable and satellite television 

definitions were established for ‘electronic communications network’, ‘electronic 

communication service’ and ‘information society service’ rather than using sector-

specific terms.  

 

Frieden argues that this approach was utilised to attempt to establish regulatory 

parity among similarly situated operators.691 Rather than apply regulation based 

on specific service definitions, the EU’s approach establishes a process for 

determining whether to apply regulation and when to remove it. This requires 

 
689Australian Communications and Media Authority, ‘Converged legislative frameworks—International 
approaches’ (July 2011, Occasional paper) 
690 Ingo Vogelsang, ‘Convergence and Net Neutrality’ in Jan Krämer, Stefan Seifert (eds.), 
Communications Regulation in the Age of Digital Convergence: Legal and Economic Perspectives 
(Universitätsverlag Karlsruhe, 2009) 22 
691 Rob Frieden, ‘Adjusting the Horizontal and Vertical in Telecommunications Regulation: A 
Comparison of the Traditional and a New Layered Approach’, 55(2) Federal Communications Law 
Journal (2003) 20. For further discussion on the layered regulatory model See Douglas Sicker and Lisa 
Blumensaadt, ‘Misunderstanding the Layered Models’ (2006) 4 Journal on Telecommunications & High 
Technology Law 200 
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National Regulatory Agencies to conduct market analysis and determine whether 

a provider has significant market power (SMP) before imposing regulatory 

obligations. As Frieden states, this approach makes a functional assessment of 

what a company currently provides and whether it possesses market power, 

rather than who provides a service and that provider’s legacy regulatory status.  

It is worth mentioning that such an approach is also currently being applied by 

the NCC in regulating the Communications Sector. Section 92 (1) of the Nigerian 

Communications Act 2003 empowers the Commission to determine whether a 

licensee is in a dominant position in any aspect of the Nigerian communications 

market.  Subsection 92 (2)- (3) further states that the Commission may publish 

guidelines and regulations which clarify how it shall apply the test of ‘dominant 

position’ to licensees and similar provisions exist in relation to anti-competitive 

behaviours in Section 91 of the Nigerian Communications Act 2003. Pursuant to 

these powers, the commission had in 2007 published its Regulations on 

Competition Practices to provide a regulatory framework for the promotion of fair 

competition in the communications sector and protection against the misuse of 

market power or other anti-competitive practices. Maintaining such an approach 

under the converged regulator would be consistent with the idea that rather than 

fitting new IP-centric services and applications into pre-existing legal and public 

policy constructs, regulation should instead be adapted ‘to the reality of how the 

internet is fundamentally changing the very nature of the business and social 

world.692 

 

To sum up, convergence necessitates the introduction of a legislative mandate 

appropriate for the new IP-centric industry structure which has emerged as a 

result of technological development. Furthermore, the promise of future 

technological advancements means that such legislative mandate must be 

flexible enough to adapt to the ever-evolving future and provide the regulator with 

the necessary tools to respond to the development of new services and networks. 

This has implications for the chosen criteria as it may be argued that a clearly 

defined legislative mandate is not completely realisable due to the need to cater 

 
692 Richard Whitt, ‘A Horizontal Leap Forward: Formulating a New Communications Public Policy 
Framework Based on the Network Layers Model’ (2004) 56(3) Federal Communications Law Journal 
589, 589 
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to unpredictable future developments. As Stewart noted, regulators are often 

given wide discretions and room for interpretation of their legislative mandate.693 

This is the result of the political compromises involved in the legislative process 

and the need to allow regulators adapt to an unpredictable future. With the 

development of convergence prompting the introduction of an even wider 

legislative mandate, the fulfilment of the mandate by regulator becomes even 

more difficult to gauge. This complex nature of the mandate suggests that the 

traditional accountability devices should be considered even more critical to 

measuring good regulation to make up for the mandate’s limitation. 
 
5.3.2 Accountability Concerns  
 
Having noted in Chapter Two that accountability takes three main forms, 

executive supervision, judicial review and legislative oversight, the effects of 

regulatory convergence will be considered considering these categories. With 

regards to executive supervision, it was noted in Chapter Three, that a trade-off 

has occurred between executive supervision and regulatory independence 

because where the regulator is independent, then they can be held accountable 

for their actions. Where they are not, then someone else or some other institution 

has to come into the frame when accountability is being discussed. 

Consequently, regulatory independence is key in ensuring the accountability of 

the converged regulator. 

 

Horn identified independence from the political process as the single most 

important dimension along which regulatory institutions vary.694 Since the 

introduction of a converged regulator involves the merger of such varying 

institutions, the issue of their varying independence is an important one. The 

importance of this is furthered by the fact that the issue of the independence of 

the converged regulator is one which the National ICT policy is silent695 thereby 

necessitating this discussion. Therefore, the appropriate starting point of such a 

 
693 See Richard Stewart, ‘The Reformation of American Administrative Law’ (1985) 88 Harvard Law 
Review 1667, 1675 
694 Murray Horn, The Political Economy of Public Administration (Cambridge University Press, 1995) 43 
695 Chukwudiebube Opata, ‘Regulatory Convergence: Reflections from Nigeria’ (2013) 19 Computer and 
Telecommunications Law Review 156, 8 



 

 187 

discussion is to look at the varying levels of independence across the regulators 

which are proposed to be merged as this lays down the context for argument. 

 

As previously mentioned, the independence of the NCC is expressly provided for 

in the Nigerian Communications Act 2003. 696 Furthermore, the previously cited 

case of Mobitel Ltd v The Honourable Minister of Information and 

Communications and Ors697 affirmed the removal of a direct ministerial role in the 

award of licenses and spectrum frequency in the sector as the license granted to 

Mobitel by the NCC was affirmed.698 That being said, there have still been 

attempts to interfere with the independence of the NCC as earlier noted in the 

discussion on good regulation.699  

 

On the other hand, the provision regarding the independence of the National 

Broadcasting Commission is substantially different. Section 6 of the National 

Broadcasting Commission (Amendment) Act 2014 provides that:  

Subject to the provisions of this Decree, the Minister may give the 
Commission directive of a general character relating generally to 
particular matters with regard to the exercise by the Commission 
of its functions under this Decree and it shall be the duty of the 
Commission to comply with such directives. 

 
 
Although the above provision appears to limit the Minister’s power to give 

directives of general nature to the Commission on particular matters, there is no 

definition of these ‘particular matters’ in the Act meaning that there is no 

constraint to the Minister’s power as any issue can be said to form part of those 

particular matters as long as they relate to the function of the Commission. The 

fact that the National Broadcasting Commission Act also makes it a duty of the 

Commission to comply with such directives from the Minister means that NBC 

has no discretion whatsoever in relation to whether or not it carries out such 

directives. 

 
696 Nigerian Communications Act 2003, s 25 
697 Mobitel Ltd v The Hon. Minister of Information and Communication, The Federal Ministry of 
Information and Communication, The Attorney General of the Federation and Minister of Justice and the 
Nigerian Communication Commission, Unreported Suit No: FHC/ABJ/M/312/09 
698 ibid; See also Chukwudiebube Opata, ‘The Nigerian Telecommunications Sector After the Mobitel 
Case’ Computer and Telecommunications Law Review, Vol.17 No. 1 (2011) pp.9-12  
699 Chapter 3.2.2.1.  
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Furthermore, section 2(1)(c) of the National Broadcasting Commission 

(Amendment) Act No 55 of 1999 also provides that the Commission shall have 

the responsibility of ‘recommending applications through the Minister to the 

President, Commander in Chief of the Armed forces for the grant of radio and 

television licences’.700  In practice, the applicant must first write a letter addressed 

to the Director-General of the Commission seeking approval to purchase an 

application form for a broadcast licence indicating the category of Licence and 

the proposed location(s). Upon the grant of the approval, the applicant then 

obtains an application which is filled and submitted and if, in conformity with the 

statutory requirements above, it would be recommended through the Minister of 

Information and Culture to the President, Commander-in-Chief for the grant of 

Licence. Effectively, the decision on whether or not to grant a broadcasting 

license lies with the Minister. 

 

The above makes it clear that while the NCC has had its independence affirmed 

by the Courts, the same cannot be said of the NBC, which not only must comply 

with the directives given by the Minister of Information but also cannot issue radio 

and television licenses. In July 2017, the Minister of Information directed the NBC 

to pay the sum of N2,500,000,000.00 to Pinnacle Communications Limited in a 

bid to settle the litigation dispute between NBC and the Company and to enable 

the prompt rollout of Digital Switch Over.701 Similarly in August 2017, the Minister 

of Information, Mr Lai Mohammed issued a directive to the NBC to sanction media 

organisations propagating hate speeches.702 These examples are indicative of 

the lack of independence of the NBC as it is to a large extent controlled by the 

Minister. 

 

Since the National ICT Policy of 2012 provides that the Nigerian Information 

Technology Development Agency (NITDA) and the Nigerian Postal Service 

 
700 National Broadcasting Commission Act 1992, s 2(1) c 
701 Business Highlights, ‘Revealed: Why NBC through Minister’s directive paid Pinnacle group N2.5bn’ 
Business Highlights (7th July 2017) 
702 Olawale Ajimotokan, ‘NBC Directed to Sanction Stations Propagating Hate Speech’ (Abuja, 27 
August 2017) <https://www.thisdaylive.com/index.php/2017/08/25/nbc-directed-to-sanction-stations-
propagating-hate-speech/> accessed 16 December 2019 
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(NIPOST) will be merged into the converged regulator, the independence status 

of these agencies is worthy of a brief consideration as well. The Nigerian 

Information Technology Development Agency similarly lacks independence like 

the NBC as s 31 of Nigerian Information Technology Development Agency Act 

states concerning the Minister’s function that: 

The Minister may give the Agency of the Director General such 
directives of a general nature or relating generally to matters of 
policy with regards to the exercise of his functions as he may 
consider necessary and it shall be the duty of the Agency or the 
Director General to comply with the directives or cause them to be 
complied with.703 

 

In exercise of this power, the Minister of Communications, Mr Adebayo Shittu 

issued a directive cancelling the recruitment exercise carried out by NITDA in 

2016 for failure to comply with due process.704  Similarly, the Federal Government 

had previously issued a directive to NITDA which it fulfilled, to ensure that all ICT 

projects are cleared before they are implemented.705 However, these two 

examples do not appear to be directives of a general nature but rather of a 

specific nature which would suggest that the Minister’s power to issue directive 

is almost absolute, particularly, as there has been no attempt to challenge it. 

 

On the other hand, Nigerian Postal Service Act 1992 contains no provision 

shaping its relationship with the Minister or Ministry. However, it is clear upon a 

cursory look at the Act that the regulatory function of NIPOST is by no means 

independent of the Ministry because Section 4 of the above-mentioned Act which 

deals with the application for licenses for courier services states thus: 

  
(1) An application for a licence under this Act shall be in writing 
addressed to the Minister through the Postmaster-General. 
(2) The Minister may, before considering the application, require 
the applicant to produce such evidence or information as to show 

 
703 National Information Technology Development Agency Act 2007, s 31 
704 Fabian Tarpael ‘Minister Explains Position on NITDA Recruitment Exercise’ Nigeria 
Communications Week (Abuja, 04 August 2019) 
<http://nigeriacommunicationsweek.com.ng/news/minister-explains-position-on-nitda-recruitment-
exercise> accessed 18 March 2019 
705 Oladeinde Olawoyin, ‘NITDA saves N3 billion for Nigerian govt – Official’ Premium Times (Abuja, 
21 November 2017) < https://www.premiumtimesng.com/news/more-news/250127-%E2%80%8Enitda-
saves-n3-billion-nigerian-govt-official.html> accessed 16 December 2019 



 

 190 

capacity to operate a courier service as he may deem necessary 
to enable him to reach a decision on the matter. 
(3) An application for a licence, shall be accompanied by such fee 
as the Minister may, from time to time, prescribe. 706 
   

In line with the above, s 45 provides that the Minister grants a licence for one year 

and has powers of revocation in s 47. Similarly, Section 62 of the Act provides 

that: 

The Minister may make regulations- 
a. on any matter relating to courier service companies; 
b. generally for the purpose of giving effect to the provisions of this 
Act.707 
 

It is clear from the above that decisions in relation to licenses and the courier 

services companies are made by the Minister and not NIPOST or its Postmaster 

General.  

 

The varying degree of independence that exists within the regulatory agencies 

which are proposed for a merger under the National ICT Policy 2012 certainly 

lends credence to Horn’s argument about the varying degree on the 

independence of regulatory institutions especially since the regulatory institutions 

under observation in this thesis function within closely related or converging 

sectors. Consequently, the question of the extent to which the converged 

regulator will be independent is one that arises, and one that an answer has yet 

to be given to as Bede Opata points out.708 This thesis concurs with Opata on 

this issue because, not only is the National ICT Policy silent on this issue, it 

appears to suggest that the converged regulator might not be as independent as 

the NCC is currently, for several reasons.  

 

First, the functions of the Minister of Communications have increased in number 

from three under the Nigerian Communications Act 2003 to eight under the 

proposals of the National ICT policy of 2012.709 Secondly, some of these 

additional functions granted to the Ministry of Communications are some 

 
706 The Nigerian Postal Service Act 1992, s 44 
707 ibid, s 62 
708 See Chukwudiebube Opata, ‘Regulatory Convergence: Reflections from Nigeria’ (2013) 19 Computer 
and Telecommunications Law Review 156, 8 
709 See Nigerian Communications Act 2003, s 23; See also The Ministerial Committee on ICT Policy 
Harmonization, National Information Communication Technology Policy 2012 (January 9, 2012) 31 
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currently exercised by the NCC. For example, Chapter 6.4 paragraph (v) of the 

National ICT Policy of 2012 provides that the Ministry shall exercise the function 

of ‘liaising with other ministries on matters affecting the ICT sector which require 

inter-ministerial intervention.’710 This is a function currently exercised by NCC and 

not the Minister as proposed in the National ICT Policy 2012. The NCC has in the 

past worked with other agencies; its Memorandum of Understanding with the 

Nigerian Consumer Council is evidence of this,711 so is its constant cooperation 

with the National Environmental Standards and Regulation Enforcement Agency. 

Such an additional function being handed to the Minster might foist additional 

bureaucracy and delay on the converged regulator.  

 

Finally, Chapter 6.4 paragraph (v) of the National ICT Policy of 2012 provides 

that the Ministry shall exercise the function of ‘ensuring that the ICT sector 

provides needed support for other sectors of the national economy’. This broad 

nature of this Convergence makes it plausible for the Minister to attempt to 

exercise control over the converged regulator based on a ‘public interest’ 

argument and could become the subject of litigation further down the line. In any 

event, although the NCC is in an exception legal position, this has not prevented 

political interference in its operation.   

 

A necessary inclusion that must be made in legislation establishing the converged 

regulator is a provision expressly establishing its accountability and 

independence due to the lack of a culture of accountability in Nigeria and the 

various attempts to interfere with the independence of the regulatory agencies 

particularly the NCC. The legislative mandate should also include an express 

provision stating the removal of a direct ministerial role in the award of license 

and spectrum frequency in the sector because as history demonstrates in the 

case of Mobitel Ltd v The Hon. Minister of Information and Communication, and 

Others,712 this subject has been challenged by the Minister in the past. It would, 

therefore, be wise to learn from such an experience. The current provision in 

 
710 The Ministerial Committee on ICT Policy Harmonization, National Information Communication 
Technology Policy 2012 (January 9, 2012) 32 
711 Memorandum of Understanding Between the Consumer Protection Council and The Nigerian 
Communications Commission (19 December 2005)  
712  Unreported Case Suit No: FHC/ABJ/M/312/09 
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relation to the executive supervision of the NCC is stated in Section 25 of the Act 

which specifies thus: 

(1) Subject to subsection (2) of this section, the Minister shall, in 
writing, from time to time notify the Commission or and express his 
views on the general policy direction of the Federal Government in 
respect of the communications sector. 
(2) In the execution of his functions and relationship with the 
Commission, the Minister shall at all times ensure that the 
independence of the Commission, in regard to the discharge of its 
functions and operations under this Act, is protected and not 
compromised in any manner whatsoever.713 

 

This provision can ideally be maintained in the new legislation alongside the other 

provisions defining the relationship of the converged regulator with the President 

and establishing its independence. Also, the government could set out some form 

of guidance for the regulator, which might also clarify the division of 

responsibilities between the government and the regulator.714 

 

It is also worth noting that under the current regulatory arrangements for the 

converging industries, the NCC, NITDA and Nigerian Postal Service are under 

the supervision of the Ministry of Communications while the NBC is under the 

supervision of the Ministry of Information. If the current ministerial structure is 

maintained, functions relating to broadcasting will be under the purview of 

Ministry of Information and Culture, while all other functions of the converged 

regulator will be supervised by the Ministry of Communications. In such a 

scenario, the converged regulator will end up being supervised by two different 

government ministries, namely the Ministry of Communications and the Ministry 

of Information and Culture who share the same regulatory space. The pitfall of 

such a scenario is that it will most likely increase bureaucracy and red tape in an 

environment which is already notorious for bureaucratic delays. More importantly, 

it might even lead to less independence for the converged regulator, as it will be 

under the supervision of two different agencies. It is for these reasons that the 

National ICT Policy proposes the introduction of one ministry to supervise the 

 
713  Nigerian Communications Act 2003, s 25 (1) 
714 This has happened in the UK in the energy and water sectors, as well as in relation to competition 
policy.   
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communications sector. 715  Previous committees had proposed that it be named 

the Ministry of Information and Communications Technology. 716  

 

However, Lodge and Stirton have argued that having multiple responsible 

ministries could be a good thing as it limits the scope for and effects of ‘capture’ 

on a ministerial level.717 They made this observation about the separation of the 

Jamaican Ministry of Public Utilities into individual ministries responsible for 

telecommunications, energy, water and transport under the Office of Utilities 

Regulation Act 1995, thereby making the Office of Utilities Regulation answerable 

to different ministries on different subjects.718  Thus, it can be argued that they 

were considering a very different context, as the convergence rationale does not 

apply amongst the telecommunications, energy, water and transport sectors. It 

would be ironic to argue that a converged regulator should have split ministerial 

supervision based on the traditional distinctions which no longer exist given the 

reasons for the introduction of the converged regulator. While the risk of 

regulatory capture on a ministerial level might be true, Lodge and Stirton also 

noted that the appropriate incorporation of ‘transparency mechanisms’ into the 

design of regulatory regimes can alleviate the problem of capture.719  

 

Given the wider scope of the activities of a converged regulator, one could 

perhaps argue that there might be more temptation for politicians to attempt to 

infer with the converged regulators’ exercise of its functions. Consequently, it 

might be worthwhile to consider whether more radical measures to ensure 

independence should be taken. This could include reform to the normal 

appointment process for board members. Since most regulatory board members 

are political appointees, these typically offer some form of indirect influence. This 

influence can be curbed with the introduction of a less-political selection process 

involving civil society and various industry stakeholders. The call for suitable 

candidates can be published and open to all with clear qualification requirements. 

 
715 See The Ministerial Committee On ICT Policy Harmonization, National Information Communication 
Technology Policy 2012 (January 9, 2012) 31 
716 ibid 
717 Lindsay Stirton and Martin Lodge, Embedding Regulatory Autonomy: The reform of Jamaican 
Telecommunications Regulation 1988-2001 (Centre for Analysis of Risk and Regulation, 2002) 
718 ibid, 16 
719 ibid 
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Rather than, the government having the sole discretion in appointing from these 

candidates, a special body made up of various industry stakeholders can be 

responsible for the nominations or recommendations of candidates for 

appointment by the President. This body can maintain a similar role to the 

National Judicial Council (NJC) in the appointment of judges.720 Such an 

approach will go a long way in promoting a less political nature of appointments 

and will, therefore, reinforce the independence of the converged regulator. 

 

The introduction of a converged regulator also offers an opportunity to resolve 

the various shortcomings of the different accountability mechanisms under the 

current framework.721 Having already examined the issue of executive 

supervision and the independence of the converged regulator above, attention 

may be turned to the issue of judicial review. On the issue of judicial review, it 

was noted that this was a shortcoming of the current framework for regulation of 

the telecommunications sector in terms of it being good regulation.722 The 

problem stems from the failure to specify a time-frame for the NCC to provide its 

statement of reasons to the aggrieved party where the latter has sought the 

review of the decision of the Commission.723 This coupled with Court’s decision 

to uphold that the pre-conditions to judicial review of ss 86 to 88 of the Act have 

to be met before an action is filed in court724 has led to a situation where the NCC 

could hypothetically delay the right of the aggrieved party to challenge its decision 

before the court for as long as it wishes. Consequently, it is essential that 

although the current provisions of sections 86 to 88 of the Nigerian 

Communications Act may be maintained in the new legislation, it must be 

amended to include a time-frame within which the converged regulator must 

provide a copy of a statement of reasons for the decision and any relevant 

information considered. By so doing the statute will prevent the possibility of 

 
720 See Constitution of the Federal Republic of Nigeria1999, s 153 
721 Accountability can be separated into three general forms: Executive Supervision, Judicial Review and 
Legislative Oversight. There are also other various forms of ‘extended accountability’ which fall outside 
these three categories. 
722 See Chapter 3.2.2.3 
723 Nigerian Communications Act 2003, s 86 
724 See ECONET Wireless Nigeria Limited v Nigerian Communication Commission (2004) Appeal No: 
CA/A/83/ 2004; Bluechip Communications Limited v Nigerian Communication Commission (2004) 
Appeal No: CA/A/108/M/2004; CELTEL & MTN v Nigerian Communications Commission (2004) Suit 
No: FHC/L/CS/909. 
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unnecessary delays in the administrative process which is a pre-requisite to be 

fulfilled before judicial review can take place. This will not only help improve 

accountability in the regulatory process, it will also help further due process in the 

regulatory interference in the utilisation of these the rights of individuals. 

 

Another option is the complete removal of the requirement to exhaust all 

remedies under the Act before seeking relief from the Courts. However, the 

chances of this happening are slim as procedural requirements of this nature are 

a norm in Nigeria. Furthermore, the abandonment of such a provision can 

potentially open the floodgate to frivolous proceedings before the Courts which 

are already overworked and fraught with delays and adjournments. The defence 

of such frivolous lawsuits will also burden the converged regulator with 

unnecessary cost and unwarranted use of human resources thereby potentially 

making it less efficient financially and in terms of output. 

 

Having already considered both executive supervision and judicial review of the 

converged regulator, legislative oversight will not be considered in detail in terms 

of the legislative mandate of the converged regulator mainly because the powers 

of the National Assembly in this regard are provided for in the 1999 Constitution725 

and is exercisable over any matter or person, authority, ministry or government 

department within its legal competence. The only requirement under the sector-

specific legislation is to prepare and submit to the National Assembly annually, 

through the President, its annual financial reports, including its audited accounts 

along with the auditor’s report.726 Attached to this is the annual report on the 

performance of all licensees, which the NCC is also required to publish in a 

manner it deems fit.727 This was presumably included in the Nigerian 

Communications Act 2003 to ensure that the National Assembly has adequate 

information based on which it can exercise its powers. If such a duty is included 

in the mandate of the converged regulator, sanctions must be introduced to 

ensure that such an obligation is met. The justification is that as previously noted, 

 
725 Constitution of the Federal Republic of Nigeria1999, s 72, ss 88- 89 
726 Nigerian Communications Act 2003, s 21 
727 Nigerian Communications Act 2003, s 89 
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the NCC has currently failed to publish its annual reports since 2006 without any 

repercussions.728  

 

While it is not a telecommunications specific issue, the Constitution may also be 

amended to allow the Office of the Auditor-General for the Federation (OAuGF)729 

like powers to the UK’s National Audit Office730 to allow it audit regulatory 

agencies which would include the converged regulator. This would promote a 

form of extended accountability in the Nigerian regulatory environment in general.  

In conclusion, the issues concerning the accountability of the converged regulator 

relate mainly to ensuring the independence of the converged regulator. The 

introduction of a converged regulator also offers an opportunity at resolving the 

shortcomings of the current regulatory framework in terms of the pre-condition 

requirements for judicial review and sanctions for failure to meet legislative 

oversight commitments. Subsequently, the discussion shall move on to the 

impact of regulatory convergence on due process. 

 

5.3.3 Due Process 
 
To consider the impact of convergence on due process within the regulatory 

framework, it is perhaps best to examine more specifically the impact of 

convergence on the powers of enforcement of the regulator. This is because an 

examination of due process within the regulatory framework involves whether, in 

exercising its powers, the regulator adheres to due process. 

 

The National ICT policy provides a long list of the roles of the converged regulator 

but is silent concerning its powers of enforcement. However, it could be presumed 

that the powers of the converged regulator will be a combination of the current 

powers of the legacy regulators to be merged under the National ICT Policy, 

particularly the NCC. Therefore, any discussion about the ideal powers of 

enforcement of the converged regulator should start with an examination of the 

 
728 See Chapter 4.3.2 
729 The mandate of the OAuGF is currently limited to recommending a list of auditors from which the 
regulatory agency shall appoint its auditors and providing guidelines on the fees payable to such auditors. 
It may also comment on their annual accounts and auditor's reports and undertake periodic checks 
730 See Chapter 3.2.2.4; Constitution of the Federal Republic of Nigeria 1999, s 85  
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current powers of the legacy regulators to be merged. All the legacy regulators to 

be merged do certainly have powers of enforcements, but the extent of these 

powers differs.  

 

The powers of enforcement of the NCC are numerous in number. The NCC in 

addition to its powers to make and enforce regulations,731 and grant, revoke and 

suspend licenses,732 also has the powers of dispute resolution between parties 

subject to the Act.733 The decision of the NCC in this regard is also binding and 

enforceable by a Court as the decision of such a Court.734 Other powers granted 

to the NCC by its mandate also include the power to conduct investigations for 

inquiry and administration735 and to also gather information from parties subject 

to the Act, where relevant to its powers and functions.736 It also has the power to 

issue written directions regarding the compliance or non-compliance of any 

licence conditions or provisions of this Act or its subsidiary legislation.737 Where 

a person fails to comply with a direction of the Commission, he shall be liable to 

the payment of fine to the Commission in such amount as the Commission may 

at its discretion impose.738 The N1.17bn fine levied on four telecoms operators in 

2012 for not meeting the key performance indicators was imposed pursuant to 

these powers.739 Furthermore, the NCC has the power to impose various 

remedies such as fines, sanctions or penalties where the conduct of a licensee 

with dominant power may lessen competition.740 

 

By comparison, the NBC’s power to make regulations is subject to the minister’s 

approval.741 However, it may also determine and apply sanctions including 

revocation of licences of defaulting stations which do not operate in accordance 

with the broadcast code and in the public interest. It has no dispute resolution 

 
731 Nigerian Communications Act 2003, s 4 
732 ibid, ss 39 –48 
733 ibid, ss 73- 78 
734 ibid, s 78 
735 ibid, ss 61- 63 
736 ibid, ss 64- 67 
737 ibid, s 53 
738 ibid, s 55 
739ibid  
740 ibid, s 23 
741 National Broadcasting Commission Act 1992, s 20  



 

 198 

powers or powers to conduct investigations for inquiry and administration and to 

also gather information from parties’ subject to the Act where relevant to its 

powers and functions.  

 

NIPOST and NITDA have even lesser powers of enforcement. The approval, 

renewal and revocation of Courier Licenses as well as the making of regulations 

are the prerogatives of the Minister even though the application for such licenses 

is made through the Postmaster-General who is the chief executive of the postal 

service.742 Consequently, the enforcement power of NIPOST is essentially limited 

to the power to issue and implement the post office guide which includes but is 

not limited to a declaration of the adoption of the regulations agreed upon by the 

Universal Postal Union concerning the transmission of postal matter, rules for the 

guidance and control of the public dealing with the Postal Service and a 

statement of the rates of postage that may, from time to time be fixed under 

section 5 (c) of the Nigerian Postal Service Act.743 In the case of NITDA, its 

enforcement powers are essentially limited to the enforcement of the guidelines 

and standards prescribed by the Agency in the discharge of its duties. The NITDA 

Act makes it a criminal offence, where a person or body corporate fails to comply 

with the guidelines and standards. 744 

 

The above demonstrates that the NCC has by far the widest range of powers of 

all the legacy regulators to be merged. This along with the fact that the role of the 

converged regulator under the National ICT Policy 2012 suggests that the powers 

of the converged regulator will mirror those of the NCC despite it being given 

wider breath, makes the enforcement powers of the NCC the appropriate 

foundation for evaluating the enforcement powers of the converged regulator. 

 

Although the Nigerian Communications Act 2003 appears to grant the NCC a 

very wide range of powers with which to enforce its regulations and directives, 

there have been issues that have arisen in practice. The MTN $5.2 billion fine is 

perhaps the best illustration of this as the federal government took over the 

 
742 Nigerian Postal Service Act 1992, ss 43 -47, s 62 
743 Nigerian Postal Service Act 1992, ss 43 -47, s 61 
744 National Information Technology Development Agency Act 2007, s 17 (4) -(5)  
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recovery of the fine and eventually approved a reduction of the fine after the 

intervention of the South African government. 745 The key point to be made from 

the above is not the inadequacy of the enforcement powers per se but rather the 

executive’s interference in the utilisation of these powers. In the first place, the 

fine was reduced by the NCC on the instructions of the President even though he 

has no express authority to do so. Furthermore, the final settlement reached was 

based on negotiations between MTN and the Federal Government itself through 

the Minister and the office of the President which had taken over control of the 

case thereby further undermining the independence and discretion of the NCC in 

this regard. Therefore, what history suggests is that there is a high likelihood of 

the converged regulator having to deal with the pressing problem of political 

interference and abuse of the system. Consequently, statutory provision must be 

made to ensure the finality of the decisions of the converged regulator and to 

prevent such enforcement decisions from being overturned by the Executive. 

This will help reinforce due process in regulatory decision making and 

enforcement. 

 

Given the widened scope of the converged regulators’ mandate, it stands to 

reason that it will be required to make more use of its enforcement powers than 

the NCC currently does thereby making the issue of enforcement even more 

pertinent. It was already noted that one of the criticisms of the current regulatory 

framework is the lack of a definite and detailed process for the exercise of the 

NCC’s enforcement powers.746 If this is not resolved, it is bound to become an 

even greater problem in relation to a converged regulator. Therefore, it would be 

ideal for the converged regulator to be mandated to publish its enforcement 

guidelines. These could be similar to Ofcom’s guidelines for regulatory 

investigations which set out in detail the process for investigating compliance with 

and approaching enforcement of regulatory requirements relating to electronic 

 
745 For further details See Editorial, ‘How Big and Rich MTN Walked the Outlaw Path Into $5.2bn Fine 
in Nigeria’ Sahara Reporter (October 27, 2015) <http://saharareporters.com/2015/10/27/how-big-and-
rich-mtn-walked-outlaw-path-52bn-fine-nigeria > accessed 27 June 2019; Wale Odunsi. ‘MTN: NCC 
gives full explanation on N1trn fine, sets Friday deadline’ Daily Post (November 17, 2015) 
<http://dailypost.ng/2015/11/17/mtn-ncc-gives-full-explanation-on-n1trn-fine-sets-friday-deadline/> 
accessed 28 December 2019; Wale Odunsi, ‘MTN pays additional N30bn fine to Nigerian government’ 
Daily Post (March 31, 2017) < http://dailypost.ng/2017/03/31/mtn-pays-additional-n30bn-fine-nigerian-
government/> accessed 30 June 2019 
746 See Chapter 3.2.3 
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communications networks and services, postal services and consumer protection 

legislation.747 

 

Also, in terms of the implications of a converged regulator on the criteria of good 

regulation adopted, one could argue that given the independence and 

accountability challenges earlier identified,748 ensuring due process is more 

critical to achieving good regulation. This is because due process in terms of 

regulatory processes being fair, accessibility and open to the public helps 

promote transparency and can function as an extended form of accountability. 

Similarly, the obligation to observe various statutorily prescribed procedures and 

requirements can itself be a form of ‘extended accountability’ as failure to comply 

with such obligations could potentially form grounds for judicial review and 

enforcement by the Courts. Thus, compliance with due process can be utilised to 

make up for shortfalls under the traditional accountability mechanisms. However, 

before this can be effective, the pre-condition requirements for judicial review 

must be amended to allow for easier and timely access to the Courts.  

 

It is also worth noting that the recent introduction of the FCCPC Act does add a 

complicating element to the issue of enforcement of the regulator’s powers as it 

provides that the FCCPC shall: 

(a) be responsible for the administration and enforcement of the 
provisions of this Act and any other enactment with respect to 
competition and protection of consumers;  
(b) initiate broad based policies and review economic activities in 
Nigeria to identify anti-competitive, anti-consumer protection and 
restrictive practices which may adversely affect the economic 
interest of consumers and make rules and regulations under this 
Act and any other enactment with regards to competitions and 
protection of consumers; 
(e) carry out investigations or inquiries considered necessary or 
desirable in connection with any matter falling within the purview 
of this Act;749 

 

The wording of these provisions seems to suggest that the FCCPC can take over 

the enforcement of the NCC’s regulations relating to competition law and 

 
747 Ofcom, ‘Enforcement guidelines for regulatory investigations’ (28 June 2017) 
748 See Chapter 5.3.2 
749 Federal Competition and Consumer Protection Commission Act 2019, s 10(a) (b) and (e) 
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consumer protection under the current regulatory framework. The FCCPC Act 

also provides that the FCCPC shall be deemed to have precedence over and 

above any government agency exercising jurisdiction over Consumer Protection 

and Competition issues in any industry. Such precedence shall be regardless of 

the provisions of the Act establishing such agency.750  Whether or not this would 

apply to the NCC is highly debatable given the provision of section 90 of the 

Nigerian Communications Act 2003 which states thus: 

Notwithstanding, the provisions of any other written law, the 
Commission shall have exclusive competence to determine, 
pronounce upon, administer, monitor and enforce compliance of 
all persons with competition laws and regulations, whether of a 
general or specific nature, as it relates to the Nigerian 
communications market. 

 

This provision would appear to emulate the Greek approach under which the 

Hellenic Telecommunications and Post Commission (EETT) has the power to 

apply both sector-specific rules and the competition rules in the communications 

sector but to the exclusion of the jurisdiction of the general competition authority, 

the Hellenic Competition Commission (HCC).751 

 

However, if the law is interpreted otherwise by the Courts, then the provisions of 

section 105 of the FCCPC Act752 would apply, establishing a concurrent 

 
750 Rotimi Akapo, ‘The Impact of the Federal Competition and Consumer Protection Act on Competition 
Regulation and Consumer Protection in the Nigerian Telecommunications Industry’ (Advocaat Law 
practice 2019) 
751 See E Truli, ‘Competition in the telecommunications sector: delineation of competences between the 
NCA and the NRA – the example of Greece’ (2009) 15(8) CTLR 188. 
752 Section 105 of the Federal Competition and Consumer Protection Commission Act 2019 provides 
thus: 
(1) The operation by an undertaking in an industry subject to the authority of a regulatory agency set up 
by an Act of the National Assembly or the Laws of a State is sufficient to make such an undertaking a 
member of a regulated industry for the purpose of this Act.  
(2) In so far as this Act applies to an industry or sector of an industry that is subject to the jurisdiction of 
another government agency by the provisions of any other law, in matters or conducts which affect 
competition and consumer protection, this Act shall be construed as establishing a concurrent jurisdiction 
between the Commission and the relevant government agency, with the Commission having precedence 
over and above the relevant government agency. 
(3) For the purposes of this Act, any government or regulatory agency whose mandate  includes 
enforcement of competition and consumer protection Laws or principles is hereby recognized as a 
government agency for the avoidance of conflicts between the powers and functions of the Commission 
conferred by or under this Act and the powers and functions of any other government agency as contained 
in any other law, rule or regulation in force. 
(4) The Commission shall negotiate agreements with all government agencies whose mandate includes 
enforcement of competition and consumer protection for the purpose of coordinating and harmonising the 
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jurisdiction in relation to competition law. Till date, there has been no reported 

incident of the FCCPC being directly involved in regulating the 

telecommunications sector. Although a memorandum of understanding has been 

entered into by the NCC and the FCCPC, but this is yet to be provided to the 

public. The FCCPC has however stated on this thus: 

The Commission and NCC collaborate to ensure the 
protection of communication services consumers. This 
collaboration is guided by a Memorandum of Understanding. 
Both institutions collaborate to ensure that service providers 
comply with appropriate standards and deliver value to 
consumers. When grievances occur, both agencies also 
cross refer and collaborate in resolving complaints and 
addressing market trends. The working relationship involves 
provision of technical support, information sharing, and 
consumer education, amongst other forms of collaboration.753 

  

With the introduction of a converged regulator, the question becomes what 

regulatory arrangement should be employed in relation to competition law and 

consumer protection. In Europe, the popular arrangement is that competition law 

is a matter for the competition authority, and regulatory issues remain with a 

sector regulator.754 In other words, the competition issues are handled exclusively 

by the competition authority regardless of the sector involved with the sector-

specific regulators handling only ex-ante regulation. The American Federal 

system also maintains a similar approach with antitrust law being applied by the 

Federal Trade Commission and Department of Justice on a case by case basis 

in regulated sectors depending on the terms of the legislation and subject to 

interpretation by the courts.755 

 

 
exercise of jurisdiction over competition and consumer protection matters within the relevant industry or 
sector, and to ensure the consistent application of the provisions of this Act.  
(5) A government agency or regulatory authority which, in accordance with the provision of an existing 
law or regulation, has jurisdiction in respect of an industry or sector, shall commence negotiation of 
agreements with the Commission as anticipated in subsection (5) and shall conclude such negotiations 
within one year, and in respect of matters within its jurisdiction, may exercise its jurisdiction by way of 
such an agreement. 
753 FCCPC, ‘Alliances’ (FCCPC 2020) < http://fccpc.gov.ng/about/alliances/> accessed 28th April 2020 
754 For example, in France the Autorité de la concurrence (Competition Authority) is France's national 
competition regulator while the Autorité de Régulation des Communications Électroniques et des Postes 
(ARCEP) is the communications specific regulator.  
755 Géradin Damien, and Michel Kerf, Controlling Market Power in Telecommunications: Antitrust vs. 
Sector-Specific Regulation (OUP, 2003) 168 
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Another alternative approach is the one utilised in the UK where competition law 

is enforced concurrently by the Competition and Markets Authority (CMA) which 

is the general competition agency and by the sector regulators.756 In other words, 

a system of concurrent powers whereby the sector regulators have the power to 

enforce competition law, alongside their regulatory powers and duties, while at 

the same time maintaining the competition authority’s powers in relation to these 

sectors.757 The reason behind the application of concurrent powers was well 

summarised in the Department of Trade and Industry consultation paper where it 

states that: 

Concurrency is desirable for several reasons – first, the regulator 
has detailed knowledge of the sector, and may be best placed to 
understand complaints being made under competition legislation 
and to come up with appropriate remedies. Second, sectoral 
regulators are also better placed to spot competition problems in 
the markets they regulate, even in the absence of specific 
complaints. Third, and perhaps most importantly, having 
concurrent powers means that the regulator is able to judge 
whether conduct will be more appropriately regulated by sector-
specific regulation or the use of general competition powers. 
Regulators can co-ordinate their use of sector-specific regulation 
and expertise with the exercise of general competition law.758 

 

This approach was subject to criticism when it was introduced in the United 

Kingdom as many predicted a lack of certainty and double jeopardy.  However, 

none of these fears did come to pass because of several precautionary measures 

taken by the government.759 Rather, the main criticism has stemmed from the fact 

that the regulators have made little use of their competition law powers.760 

Nevertheless, such a concurrent approach would not be recommended in 

Nigeria, where government institutions and regulatory institutions already face 

issues relating to multiple regulation, severe red-tape and jurisdictional issues. 

 
756 For a detailed discussion, see Niamh Dunne ‘Recasting Competition Concurrency under the Enterprise 
and Regulatory Reform Act 2013’ (2014) 77 Modern Law Review 254, 271 
757 Cosmo Graham, ‘UK: The Concurrent Enforcement by Regulators of Competition Law and Sector-
Specific Regulation’ (2016) 7 Journal of European Competition Law & Practice 407   
758 Department of Trade and Industry, ‘Concurrent Competition Powers in Sectoral Regulation’ (May 
2006) URN 06/1244 
759 For more information See OFT `Concurrent Application to Regulated Industries’ `The Application in 
the Telecommunications Sector’, `The Application in the Water and Sewerage Sectors’, `Application in 
the Energy Sector’ `Application to Services relating to railways’, `Application to the Northern Ireland 
Energy Sectors’ 
760 See CMA, Annual Concurrency Report 2019 (CMA 107, April 2019); CMA, Annual Concurrency 
Report 2018 (CMA 97, April 2018); CMA, Annual Concurrency Report 2014 (CMA 14, April 2014) 49 
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Also, given the provisions of the FCCPC Act, this would apply to not only 

competition law but also consumer protection matters and could lead to further 

complications.  

 

Prior to the passing of the FCCPC Act, the Consumer Protection Council (CPC) 

was empowered to provide speedy redress to consumers’ complaints, undertake 

campaigns as will lead to increased consumer awareness, ensure that 

consumers’ interest receives due consideration at the appropriate forum, and 

encourage trade, industry and professional associations to develop and enforce 

in their various fields quality standards designed to safeguard the interest of 

consumers.761 Nonetheless, the Communications Act 2003 specifically provides 

for consumer protection in the telecommunications industry, with Section 4 

specifying that the functions of the NCC shall include: 

(b) the protection and promotion of the interests of consumers 
against unfair practices including but not limited to matters relating 
to tariffs and charges for and the availability and quality of 
communications services, equipment and facilities;… 
(h) the development and monitoring of performance standards and 
indices relating to the quality of telephone and other 
communications services and facilities supplied to consumers in 
Nigeria having regard to the best international performance 
indicators… 

 

Section 105 of the Communications Act also empowers the NCC to employ any 

of its powers in the resolution of complaints received from consumers in relation 

to matters of customer service and consumer protection including but not limited 

to the quality of service or the consumer code.762 Pursuant to its power to make 

regulations, the NCC published the Quality of Service Regulations 2013 as well 

as setting out Key Performance Indicators (KPIs) for the operators to comply.763 

Although the exclusivity of the NCC’s powers in relation to the consumer 

protection was not provided for as with competition law, the CPC’s role in 

communications industry was in practice limited to undertaking joint inquiries with 

 
761 Consumer Protection Council Act 1992 s 2 
762 Nigerian Communications Act 2003, s 70 
763 Oluwabusayo Sotunde, ‘Nigeria: Telecom Operators Finally Pay $7.3m NCC Fine’ (Ventures Africa, 
20 June 2018) < venturesafrica.com/nigeria-telecom-operators-finally-pay-ncc-fine/> accessed 1st 
September 2018 
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the NCC764 as it took no direct part in the setting and enforcement of consumer 

protection guidelines, all of which were implemented under the provisions of the 

Communications Act.765 The FCPPC has maintained an identical position to the 

CPC concerning consumer protection in the sector till date with the NCC acting 

exclusively in relation to enforcement.766 It can be assumed that such an 

approach will be maintained with relation to the converged regulator, given its 

proposed roles under the National ICT Policy.767   

 

However, in light of the potential risk of multiple regulation and jurisdictional 

challenges, it would appear appropriate for the converged regulator to possess 

exclusive jurisdiction over all communications matters at least in relation to 

enforcement. Due to the overarching nature of the provisions of the FCCPC Act, 

the non-applicability of the FCCPC powers to the communications sector would 

have to be expressly provided for in the converged regulator’s mandate. It can be 

said that these complexities are the result of the FCCPC Act assuming a zero 

level of competition law in regulated sectors conceivably because the initial 

competition law bill was drafted at a time when there was no competition 

regulation structure in any sector of the economy. 768 This was still the case in 

the broadcasting sector where there had been several failed attempts to amend 

the NBC ACT to provide for competition law.769 Since the passing of the FCCPC 

Act, however, moves have now been made to introduce more competition in the 

broadcasting sector thus highlighting the voids it was intended to fill.770 The 

 
764 See Job Odion, ‘An appraisal of the regulatory framework for the protection of consumers in the 
communications sector in Nigeria’ (2006) 8 (2) Journal of Law and Conflict Resolution 15; NCC, ‘NCC 
and CPC on a Joint Regulatory Consumer Protection Investigation in Telecommunications Sector’ (10 
September 2018) < https://www.ncc.gov.ng/media-centre/news-headlines/408-ncc-and-cpc-on-a-joint-
regulatory-consumer-protection-investigation-in-telecommunications-sector> accessed 5th May 2020 
765 Nigerian Communications Act 2003, ss 104- 106 
766 FCCPC, ‘Alliances’ (FCCPC 2020) < http://fccpc.gov.ng/about/alliances/> accessed 28th April 2020 
767 See The Ministerial Committee on ICT Policy Harmonization, National Information Communication 
Technology Policy 2012 (January 9, 2012) 32 
768 FCCPC, ‘Alliances’ (FCCPC 2020) < http://fccpc.gov.ng/about/alliances/> accessed 28th April 2020 
769 See A Bill for an Act to Amend the National Broadcasting Commission Act, Cap. N11, Laws of the 
Federation of Nigeria, 2004 to Provide for Competition in Nigeria, to Promote Efficiency and Expand 
Opportunities for Nigerian’s participation in the World Markets while still at the same time recognising 
the role of Foreign Competition in Nigeria; and for Related Matters 
770 In a recent move to end the monopoly of Multi-choice Network Ltd in Nigeria, the Minister of 
Information and Culture, Alhaji Lai Mohammed, directed the NBC to implement a regulation mandating 
exclusive licensees and broadcasters to share exclusive rights with other broadcasters.  The intention of 
this directive is to break up the broadcasting monopoly in order to ‘boost reach and maximise utilisation 
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provisions of FCCPC Act also currently apply to the ICT industry with the FCCPC 

noting that: 

NITDA as the standard and policy setting agency of the 
government in technology collaborates with FCCPC in ensuring 
standards are appropriate for consumer satisfaction. FCCPC also 
collaborates with NITDA in enforcing standards between 
technology partners in E-Commerce to ensure seamless and 
satisfactory consumer experience. A memorandum of 
Understanding is currently being developed to better articulate and 
effectively implement this relationship.771 

 

Nevertheless, the point to be made from the above discussion is that a decision 

has to be made as to the regulatory approach which is to be employed in the 

converged sectors given the overriding provisions of the FCCPC Act.772 Since the 

NCC and the other legacy regulators will be merged into the converged regulator, 

it can be argued that the converged regulator to some extent already has some 

expertise and experience with the application of competition law and consumer 

protection albeit limited to the telecommunications industry. This know-how could 

be extended to the converging sector without burdening the system with further 

difficulties. Having discussed the issue of due process, this discussion shall now 

proceed to issue of expertise. 

 

5.3.4 Expertise 
 
Convergence has led to the introduction of new services which blur the distinction 

between telecommunications sector, broadcasting, computing, audio-visual 

industries, publishing and others. Consequently, it stands to reason that this will 

impact on the experts and people involved in regulating the converging sectors 

as the same regulatory expertise deployed in the telecommunications industry 

can be employed in the broadcasting and related industries. Convergence also 

necessitates the constant training of the regulators’ staff to keep them in touch 

 
by all Nigeria’s broadcasters of quality content, in order to grow their respective platforms and 
investment in more content’.  Multichoice had over the last decade secured the exclusive rights, on behalf 
of all African countries, to transmit the English Premier League (EPL) and channels like Discovery, 
Reality TV, National Geographic to the continent.  This will no longer be the case once this directive has 
been implemented as other broadcasters will now share the rights to broadcast content which was 
previously exclusive to Multi-choice, particularly the EPL which is one of its biggest earners.   
771 FCCPC, ‘Alliances’ (FCCPC 2020) < http://fccpc.gov.ng/about/alliances/> accessed 28th April 2020 
772 Federal Competition and Consumer Protection Commission Act, s 105 
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with the various technological developments and the ever-evolving industry 

structure. The introduction of a converged regulator would impact directly on the 

availability of job roles and staff employment within the legacy regulators. 

 

In the case of Ofcom, the previous regulators were employing 1,152 staff in 2003-

04, with nearly three out of five working for the Radiocommunications Agency.773 

However, after a detailed organisational design took place in order to identify the 

roles to be filled, an estimated head-count of 880 was reached for the new 

regulator with most of these roles filled with 737 of the staff transferred from 

previous regulators, as well as the private sector, and other parts of 

government.774 The obvious implication of this is that the establishment of Ofcom 

led to job losses. 

 

A similar dilemma is most likely to arise when a converged regulator is finally 

introduced in Nigeria. The converged regulator under the National ICT Policy 

2012 will consist of departments including Telecommunications, IT, Broadcasting 

and Postal which spells the coming together of the NCC, NBC, NITDA and the 

regulatory arm of NIPOST. While, there are no official figures for staff employed 

by each organisation available, it can only be implied that the converged regulator 

will employ less staff than these four agencies put together.775 Notwithstanding 

that cost reduction and the gains from efficiency savings are not part of the 

rationale for introducing regulatory convergence, this is one potential advantage. 

This is because the same regulatory expertise deployed in the 

telecommunications industry can be employed in the broadcasting and related 

industries. However, the consequential job losses are an obvious drawback to 

the current staff. 

 

It is worth noting though that unemployment is currently a key issue in Nigeria 

with the unemployment rate having risen from 18.1 per cent in the third quarter 

 
773 National Audit Office, The creation of Ofcom: Wider lessons for public sector mergers of regulatory 
agencies (HC 1175, July 2006) para 2.18 
774 ibid 
775 ibid 
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of 2017 to 23.1 per cent in the third quarter of 2018.776 Nevertheless, simply 

keeping on all the staff of the previous regulatory agencies for the sake of keeping 

them in employment will not be feasible options as not only will it encourage 

inefficiency within the converged regulator, it will also encourage corruption within 

the regulator agency as Nigeria has a history of ‘ghost workers’ within 

government agencies.777 That being said, there is also the obvious financial 

detrimental implication. 

 

Perhaps the one way to deal with the human resources issue is to have a detailed 

organisational design in place to identify the roles required to be filled under the 

converged regulator. These roles can then be filled by the staff of the former 

regulator with their expertise and experience being the primary determinant of 

their suitability for the role, that is, a job matching process. Where an ideal 

candidate for a role does not exist within the previous regulators, then such an 

appointment may be made from the private sector or other parts of the 

government. By following such an approach, the converged regulator will be able 

to ensure expertise which is one of the requirements of good regulation, while 

also ensuring that as many qualified people from the previous regulator are 

employed. However, a potential flaw of this process as in the case of Ofcom is 

that such a process will rely on the integrity of the data from the previous 

regulators about staff roles, responsibilities and skills which is often variable.778 

A potential alternative is for the converged regulator to employ a completely 

competency-based recruitment process.779   

 

That being said, whatever recruitment process is utilised will not be so straight 

forward as a result of the ‘Federal Character requirement’ which has been 

enshrined in Nigeria's Constitution since 1979 and seeks to ensure that 

appointments to public service institutions fairly reflect the linguistic, ethnic, 

 
776 Reuters, ‘Nigeria’s unemployment rate rises to 23.1 percent in Q3’ (CNBC, 20 December 2019) 
<https://www.cnbcafrica.com/news/west-africa/2018/12/20/nigerias-unemployment-rate-rises-to-23-1-
percent-in-q3/> accessed 27 November 2019 
777 Samuel Awoyinfa, ‘FG uncovers over 43,000 ghost workers’ The Punch (Abeokuta, 28 May 2016) < 
http://punchng.com/fg-uncovers-43000-ghost-workers/> accessed 1st August 2019 
778 National Audit Office, The creation of Ofcom: Wider lessons for public sector mergers of regulatory 
agencies (HC 1175, July 2006) para 2.19 
779 For further discussion, see Akhuly Ajanta, and Meenakshi Gupta. ‘Competency Based Recruitment 
Decisions: A Lens Model Approach’ (2014) 17 The Psychologist-Manager Journal 279 



 

 209 

religious, and geographic diversity of the country. Section 16(3) of the 1999 

Constitution states that:  

The composition of the Government of the Federation or any of its 
agencies and the conduct of its affairs shall be carried out in such 
a manner as to reflect the federal character of Nigeria and the need 
to promote national unity, and also to command national loyalty, 
thereby ensuring that there shall be no predominance of persons 
from a few States or from a few ethnic or other sectional groups in 
that Government or any of its agencies. 
 

The above provision is arguably one of the most controversial provisions of the 

Constitution for several reasons.780 Nevertheless, this will not be discussed 

further in this thesis so as to avoid deviating from the issues at hand. More 

importantly because the ‘federal character’ provision is not specific to the 

telecommunications industry but rather a general constitutional provision which 

affects the composition of the government and each one of its agencies.  

 

Apart from the recruitment process involved in setting up the converged regulator, 

there is also the need to ensure cultural integration and communication with the 

staff of the legacy regulators. This is particularly important because lack of 

cultural integration has often been seen as one of the primary causal factors in 

private sector mergers as it can lead to low staff morale thereby driving down staff 

performance and even staff retention levels.781 It is necessary that the staff are 

carried along throughout the merger process and that they are psychologically 

prepared for the merger.  

 

In the case of Ofcom, the leaders of the previous regulators held Question and 

Answer sessions with staff early in the process to help prepare them. Some also 

worked with the consultants to assist staff in coping with change.782 For instance, 

the Broadcasting Standards Commission held seminars to introduce staff to the 

psychology of change, how they might react to the merger, and cultural 

 
780 See Ladipo Adamolekun, John Erero and Basil Oshionebo, ‘Federal Character and Management of the 
Federal Civil Service and the Military’ (1991) 21(4) Publius 75. See also Mohammed Bello, ‘Federal 
Character as A Recipe for National Integration: The Nigerian Paradox’ (2012) 3 International Journal of 
Politics and Good Governance 976 
781 Robin Weber & Colin Camerer ‘Cultural Conflict and merger failure: an experimental approach’ 
(2003) 49 Management Science 401  
782 National Audit Office, The creation of Ofcom: Wider lessons for public sector mergers of regulatory 
agencies (HC 1175, July 2006) para 2.23 
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differences with the other organisations.783 When Ofcom’s leaders were finally 

appointed, they focused on providing regular progress information to staff at the 

previous regulators, with newsletters, an intranet site and staff conferences to 

report progress and make major announcements. 784 

 

The results of these attempts at cultural integration were measured through the 

use of focus groups, the results of which indicated that Ofcom had achieved a 

fair degree of integration in a relatively short time-frame between staff who came 

from the previous regulator.785 Nevertheless, Ofcom’s leaders did note that they 

encountered some inevitable snags of cultural integration in the early period as 

they sought to impart a new culture amongst staff. 786 It would be fair to conclude 

that the moral that can be learnt from Ofcom’s experience is that not only is 

cultural integration a crucial part of the merger process, but the earlier this is put 

into action the better as it might take a while for the staff to be imparted. More so, 

given the fact that cultural diversities and ethnic differences have been known to 

play negative roles against achieving national integration and cohesiveness in 

Nigeria,787 the issue of cultural integration is probably of more importance. 

Effective communication with the staff will help deal with resistance and curtail 

the danger of the predictable rumour mill, thereby dealing with one of the main 

threats to a successful merger. 

 

5.3.5 Efficiency gains 
 
Efficiency was not used as a measure of good regulation when the Nigerian 

regulatory framework for telecommunications was evaluated in Chapter Three of 

this thesis for several reasons. Efficiency as a criterion of good regulation was 

found to be flawed as the pursuit of efficiency may conflict with social or 

distributional objectives. Also, efficiency claims cannot easily be rationalised 

based on the difficulty in showing that a particular approach to regulation 

achieves better results in comparison to an alternative method when the 

 
783 ibid 
784 ibid 
785 ibid 
786 ibid 
787 See Philip Egbule and Olori Oghogho, ‘Cultural and Ethnic Pluralism: Implications For National 
Integration In Nigeria’ (The Annual International Conference Of Faculty Of Arts, Awka, 2018) 
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alternative is yet to be put to the test.788 Most significantly, the data required for 

such analysis is not available thereby making it too difficult to apply for the 

purpose of this thesis. Nevertheless, it is worthwhile to consider the impact of 

convergence on efficiency within the regulatory framework. This discussion, 

however, will be limited to productive efficiency, that is, showing that the 

regulatory policy/legislative mandate is being executed with the least level of cost. 

Allocative and dynamic efficiency will not be considered as a result of the earlier 

mentioned complexities associated with them.789 

 

Going by the lessons that can be learnt from the creation of Ofcom, the 

introduction of a converged regulator should ideally lead to a reduction of staff 

employed in the regulation of converging industries in comparison to the numbers 

employed by the legacy regulator. While this will lead to job losses and 

unemployment, it should potentially provide cost-saving and efficiency gains. It 

should also ideally lead to less bureaucratic hurdles and delay within the 

regulatory process as stakeholders involved in broadcasting and 

Telecommunications markets for example, only have to deal with one sector-

specific regulator as opposed to two different regulatory bodies. Thus, it can be 

concluded that while efficiency gains in terms of productivity is not part of the 

rationale for the regulatory convergence, it is one of the ancillary benefits 

associated with it. 

 

5.4 Conclusion 
 
The chapter aimed to explore the potential impact of regulatory convergence on 

good regulation. The chapter commenced with a discussion of the recent 

developments involving the introduction of a converged regulatory framework in 

Nigeria. It was observed that no convergence related policies have been 

crystallised by the new administration in the Nigerian Communications sector 

thus far. Rather, it has simply been a case of all talk but no action till date as the 

government promised that a new blueprint for the Information and 

 
788 Robert Baldwin, Martin Cave and Martin Lodge, Understanding Regulation: Theory, Strategy and 
Practice (2nd Edition, OUP 2012)  
789 See Chapter 2.2.5 
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Communication Technology (ICT) industry would be published in January 2016 

and yet over four years later, none has been released. Consequently, the relevant 

guide on the future of the communications industry remains the National ICT 

Policy 2012 as the government still uses it as its framework for the development 

of policy in the communications industry. For this reason, it formed the basis and 

context of the following discussions in this chapter. 

 

Subsequently, the impact of convergence on good regulation was considered by 

examining the proposals of the National ICT Policy 2012 in light of the earlier 

identified criteria of good regulation, that is, legislative mandate, accountability, 

due process, expertise and efficiency. However, this discussion was not limited 

solely to the issues that flow directly from convergence. Given the fact that 

regulatory convergence essentially involves introducing new legislation, it offers 

an opportunity to resolve various shortcomings of the current framework earlier 

identified in Chapter Three. Therefore, these proposed reforms were also 

considered as a means of ensuring good regulation under the converged 

regulator. 

 

In relation to the legislative mandate, it was noted that the introduction of a 

converged regulator would necessitate the repeal of old laws and the introduction 

of new legislation to provide for this reformed regulatory framework. This new 

legislation must not only be clear and coherent, it must provide the converged 

regulator with the necessary tools to carry out its mandate while also being 

geared at solving some of the challenges brought about by convergence including 

access and interconnection, universal service and content regulation issues. A 

range of appropriate duties of the converged regulator were also identified while 

also noting the importance of proving a detailed process of resolving issues 

where conflicts arise among these duties. Also, the National ICT Policy 2012 

seems to suggest the utilisation of the legacy ‘vertical’ conception of services and 

industries. However, such an approach runs contrary to the idea of convergence 

and net neutrality. A more appropriate regulatory model which will be determined 

by the legislative mandate is applying regulation based on conducted market 

analysis and the determination of whether a provider has significant market power 

(SMP) before imposing regulatory obligations. 
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The introduction of a converged regulator also raises some concerns about 

regulatory accountability. As earlier noted, before a regulator can be held 

accountable for their decision, they must be independent.  With the introduction 

of a converged regulator, a necessary legislative provision must be made 

establishing the converged regulator’s accountability and independence. This is 

particularly important given the lack of a culture of accountability in Nigeria and 

the various attempts to interfere with the independence of the regulatory agencies 

particularly the NCC which is demonstrative of the fact that legislative provisions 

alone would not ensure the accountability and independence of the converged 

regulator.  

 

The government could also set out some form of guidance for the regulator which 

might also clarify the division of responsibilities between the government and the 

regulator. Importantly, it was noted that a converged regulator probably increases 

the risk of political inference by politicians given its wider scope of duties and 

functions. To this end, independence can be further guaranteed by the 

introduction of a non-political appointment process of board members. Also, the 

process of judicial review can be strengthened by the inclusion of a timeframe 

within which the converged regulator must provide a copy of a statement of 

reasons for the decision and any relevant information considered will prevent the 

possibility of unnecessary delays in the administrative process which is a pre-

requisite to be fulfilled before Judicial review can take place. The inclusion of 

sanctions for non-compliance with various statutory provisions, including the duty 

to publish an annual report will also help boost accountability within the 

converged framework. 

 

In terms of ensuring due process as it relates to the converged regulator’s 

enforcement power, it was noted that the issue is not the inadequacy of the 

enforcement powers per se but rather the executive’s interference in the 

utilisation of these power as has been the case with the NCC. Thus, making it 

essential that statutory provisions be made to ensure the finality of the decisions 

of the regulator and to prevent such enforcement decisions from being overturned 

by the Executive. Given the wider range of enforcement power that will be granted 
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to the converged regulator, it was noted that it is essential for there to be well- 

defined and published guidelines for the utilisation of its enforcement powers to 

promote due process within the regulatory process.  

 

Also, with the passing of the FCCPC Act, the decision has to be made as to which 

regulatory approach is to be applied in relation to competition law and consumer 

protection which the FCCPC has been given broad powers over in all regulatory 

sector. This thesis advances that a concurrent approach would not be 

recommended in the converged industry, which is already plagued by multiple 

regulation, severe red-tape and jurisdictional issues. Rather, the converged 

regulator would be better placed to apply exclusively both competition law and 

consumer protection given the previous experience of the NCC which is to be 

merged into the converged regulator. 

 

In relation to expertise, it was noted that convergence necessitates the constant 

training of the regulators’ staff to keep them in touch with the various 

technological developments and the ever-evolving industry structure. The 

process of transitioning from the legacy regulators to the converged regulator 

would also impact on the availability of job roles and staff employment within the 

legacy regulators thereby leading to job losses. The range of human resources, 

administrative and organisational issues that would arise were also explored with 

the conclusion that is essential to good overall planning, recruitment processes 

and targeting in the process of transitioning from the legacy regulator to the 

converged regulator. Finally, in terms of efficiency the discussion for which was 

limited to productive efficiency for reasons earlier given in Chapter Two, it was 

noted that increasing productive efficiency is one of the ancillary benefits of the 

introduction of a converged regulator. 

 

To sum up, this discussion in this chapter has shown that technological 

development by way of convergence impacts on the challenges involved in 

achieving good regulation within the communications industry as it dictates the 

altering of the current regulatory structure by way of regulatory convergence. It is 

therefore essential that where the proposals for the introduction of a converged 

regulator are deliberated upon, the issue of good regulation must also be 
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contemplated upon to ensure the acceptability of such a regulatory framework. In 

the case of Nigeria’s communications industry where the current regulatory 

framework already requires significant reform before it can be considered good 

regulation, the advent of regulatory convergence considerably increases the 

challenges involved in achieving good regulation. 
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Chapter 6- Conclusion and Recommendations 
The purpose of this concluding chapter is to set out concisely what this thesis 

sought to achieve, what it has achieved, and its recommendations. The aim of 

this thesis was to closely examine the regulation of the telecommunication 

industry in Nigeria in the light of two key issues: good regulation and 

convergence. In relation to the issue of ‘good regulation’, the question sought to 

be answered is: ‘to what extent does good regulation exist under the current 

regulatory framework for telecommunications in Nigeria?’ The second research 

question sought to be answered in this thesis relate to the issue of ‘convergence’ 

which is ‘to what extent could the potential introduction of a converged regulator 

impact on achieving good regulation?’ 

 

While there is currently considerable literature on good regulation, none of these 

apply this concept in the context of a developing country with an industry 

undergoing rapid changes. Thus, the central achievement of this thesis is the 

widening and testing of the regulatory theory around good regulation by applying 

it outside the context within which it was conceived. In doing so, this thesis has 

been able to show how and why the Nigerian regulatory structure for 

telecommunications does not meet the agreed criteria of good regulation. 

However, it is not enough to give a static picture of good regulation under the 

current regulatory framework as it is likely to be supplanted due to convergence. 

Having noted, that the appropriate response to convergence involves the 

introduction of a converged regulator, this thesis also examines the potential 

effect it will have on achieving good regulation. Other than the empirical 

contributions made by this thesis, this final discussion on the predicted impact on 

the introduction of a converged regulator is an original contribution to knowledge 

as no other author till date has considered the potential relationship between 

regulatory convergence and achieving good regulation. 

 

In dealing with the first set of research question, it was observed that to conclude 

that a system of regulation is good, satisfactory or requires reform, it is helpful to 

have a clear evaluative benchmark suitable for such an evaluation as it would 

allow for more fine-grained judgements. However, in the case of Nigeria the 
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Government has never provided its statement on the criteria for good regulation. 

Consequently, before any appraisal of the Nigerian regulatory framework for 

telecommunications could take place, it was imperative that we develop a clear 

yardstick with which to make such an assessment. 

 

To this end, Chapter Two attempts to fill this lacuna by identifying criteria or a set 

of criteria that could be used for the objective examination of the regulatory 

frameworks. In this chapter, various school of thoughts on good regulation are 

considered in order to identify a suitable perspective for the evaluation of the 

Nigerian telecommunications regulation framework. These various approaches 

considered include: the law and economics approach such as Levy and Spiller’s 

work, the socio-legal viewpoint as presented by Ayres and Braithwaite and 

Gunningham. The governmental statements on good regulation (particularly that 

adopted by the UK government) were also considered.  In the end, it was found 

that Baldwin, Cave and Lodge multi-disciplinary approach, provides an arguably 

ideal academic outlook on good regulation as their criteria are meant to be a 

summary of the academic views on how to ensure that regulation is ‘good’ for the 

purpose of legitimising regulatory action. An analysis of justificatory arguments in 

relation to bureaucratic legitimacy reveals consistent resort to these criteria. 

Consequently Baldwin, Cave and Lodge’s criteria for good regulation was 

adopted as the theoretical lens from which good regulation will be examined in 

this thesis. However, because Baldwin, Cave and Lodge’s work on good 

regulation is a textbook discussion which formed a chapter of their textbook 

‘Understanding Regulation: Theory, Strategy and Practice’ and offered what can 

be described as a simplified account of these criteria, this thesis attempts to 

develop this framework further by analysing these criteria even further and also 

considering other conflicting views on some of the principles relied on by them to 

see if these criteria bear scrutiny.  

 

This thesis also attempts to test the real-world relevance of these criteria by 

considering the various limitations and challenges that may arise when 

attempting to apply these criteria in practice. In doing so, it was found that four of 

the five criteria (legislative Mandate, Accountability, Due Process and Expertise) 

identified by Baldwin, Cave and Lodge were ideal for evaluative purposes. The 
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last criterion which is efficiency was found to be unsuitable for regulatory 

evaluation in this thesis due to its conflict with other regulatory goals as it fails to 

take full account of the social and rights-based rationales for regulation. 

Furthermore, efficiency claims cannot easily be rationalised based on the 

difficulty in showing that a particular approach to regulation achieves better 

results in comparison to an alternative method when the alternative is yet to be 

put to the test. Lastly and most significantly, the data required for such analysis 

is not available thereby making it too difficult to apply for the purpose of this thesis. 

 

Having established the criteria most ideal for evaluating the Nigerian regulatory 

framework for telecommunications, Chapter Three takes the argument to the next 

level by evaluating the current regulatory framework for telecommunications in 

Nigeria in light of the criteria agreed upon in the preceding chapter. However, due 

to the necessity of having some background knowledge regarding the history of 

telecommunications within Nigeria, the discussion commenced with a brief 

discussion of the development of telecommunications in Nigeria. This descriptive 

exercise in itself is original, as there are no existing detailed descriptions of the 

Nigerian telecommunications regulation in the available literature apart from the 

work of Opata and Orji.790 This work also examines the case law on 

telecommunications regulation to demonstrate the real-world and legal 

implications of the current regulatory provisions. 

 

Having provided the much-needed background information, the tailored 

evaluative criteria of good regulation established in the preceding chapter was 

applied in assessing the current regulatory framework. The conclusion reached 

in Chapter Three was that the current regulatory framework needs reform before 

it can be regarded as ‘good regulation’ as it fell short in several areas particularly 

in relation to legislative mandate, accountability, consistency and proportionality. 

The examination of the legislative mandate showed that it lacked clarity in terms 

 
790 Chukwudiebube Opata, ‘Telecommunications Law and Regulation in Nigeria: A Study of Universal 
Service Provision’ (PhD thesis, University of Warwick 2010); Uchenna Orji, ‘A Critical Review of the 
Legal Regime for Telecommunications in Nigeria’ (PhD thesis, University of Nigerian Nsukka, 2015); 
Uchenna Orji, Telecommunications Law and Regulation in Nigeria (Cambridge Scholars Publishing 
2018) 
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of the objectives of the regulator, as all it provides is a list of the regulator’s 

functions. It provides no guidance as to how and to what end they are to be 

exercised.  It also fails to provide a formal procedure for steer by the government 

save for the introduction of a revised National ICT policy. 

 

In relation to accountability, it was noted that a trade-off has occurred between 

granting the NCC its independence and the powers of executive oversight as the 

main form of control the executive holds over the NCC is the president’s power 

to appoint commissioners and suspend or dismiss them where serious 

impropriety, dereliction of duty, or physical or mental incapacity occurs. Although 

the legislature has the power to investigate the activities of NCC, the 

effectiveness of its actions is limited due to the fact that it lacks any formal 

authority over the NCC. The last avenue under the traditional trio, which is judicial 

review, is also fraught with difficulties as a result of the pre-conditional 

requirement under ss 86 to 88 of the Communications Act 2003. It is for this 

reason that none of NCC’s actions has yet been subject to judicial review. It was 

also noted that the NCC has failed to comply with some of its statutory obligations 

over the last few years such as the duty to publish annual reports and to provide 

its report within the 45-day time frame provided for in the Act. This problem can 

be resolved through the inclusion of sanctions where the NCC has failed to meet 

its statutory obligations. Consequently, a reform of the Communications Act is 

required to ensure the accountability of the NCC and prevent it from becoming a 

law unto itself.   

 

Due process within the regulation of the telecommunications sector, has its 

shortcomings. Even though an internal dispute mechanism is provided for, there 

is simply not enough information provided by the NCC relating to its use. Also, 

while the NCC would appear to have ample enforcement powers under the 

provisions of the Nigerian Communications Act 2003, the lack of a definite 

procedure for the exercise of these powers fails to ensure adequate procedural 

protection in the exercise of its powers. Lastly, the independence granted to the 

NCC under the Communications Act also supports claims of expertise. The 

appraisal of the composition of the Board of the NCC revealed that executive 

members are qualified and experienced enough to handle the task with which 
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they have been charged. These claims of expertise have also been reinforced by 

reason of the NCC’s independence and the establishment of the DBI, which is 

charged with the training of people involved in the ICT Sector. These claims can 

however be further enhanced by providing information to the public about the 

appointment and recruitment process of the NCC as well its staff composition 

which is currently lacking under the current regulatory regime. For these reasons, 

it was concluded that the Nigerian framework for telecommunications is in need 

of considerable reform in all areas of the four evaluative criteria before it can be 

regarded as a good regulation. However, given the nature of the shortcomings 

identified, political support for legislative amendments is necessary in order for 

good regulation to be achievable. 

 

Having reached a conclusion on the first research question, Chapters 4 and 5 

focuses on convergence due to its implications for the current regulatory 

framework, starting with a discussion of the emergence of convergence within 

Nigeria. The first observation was the existence of differing regulators and 

regulatory frameworks in the converging fields. Based on the rationale that 

regulation takes place for two main reasons i.e. to correct market failure and to 

achieve social policy objective, it seemed appropriate to consider the other effects 

of convergence in the light of these two categories. It was observed that 

convergence posed a potential threat to competition in terms of market failure 

due to spectrum management and interconnection challenges. In terms of the 

effects of convergence on regulation for the purpose of achieving social policy 

objectives, the main areas of concern were in relation to content regulation, 

quality of service and universal service.  

 

It was concluded that convergence necessitates a re-examination of the current 

regulatory arrangements and the introduction of a converged regulator 

appropriate for the new information market. At the fundamental level, this 

resolves the issue of differing regulatory frameworks and traditions and sets a 

level playing field for tackling issues such as interconnection obligations within 

the various networks, content regulation, and universal service obligations. It also 

provides regulatory flexibility for dealing with future technological developments 

and encourages the growth of the ICT sector, as where the regulatory system is 
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truly technology-neutral, providers are able to use the most appropriate and user-

friendly technology for service delivery.791 

 

Having concluded that the introduction of a converged regulator is essential, the 

final core chapter of this thesis commenced with a discussion of the recent 

developments concerning the idea of introducing a converged regulator with the 

National ICT Policy 2012 still found to be the relevant policy document in this 

regard despite the introduction of a new government in 2015. Subsequently, the 

impact of the likely introduction of a converged regulator on good regulation was 

examined using the earlier identified and developed Baldwin, Cave and Lodge 

criteria. This discussion reveals how the possible introduction of a converged 

regulator may impact on achieving good regulation.  

 

In relation to the legislative mandate, introduction of a converged regulator would 

necessitate the repeal of old and the introduction of new legislation(s). 

Convergence has now led to an alteration in the appropriate legislative mandate 

which must provide the converged regulator with the necessary tools to carry out 

its mandate while also being geared at solving some of the challenges brought 

about by convergence including access and interconnection, universal service 

and content regulation issues. A range of appropriate duties of the converged 

regulator were explored with the United Kingdom’s Communications Act 2003 

being used as a benchmark. 

 

The concerns relating to the converged regulator in term of regulatory 

accountability are in the area of its independence which is a necessary element 

in ensuring the accountable nature of the regulator for earlier stated reason, that 

if the regulator is not independent, then someone else will need to be held 

accountable for its decisions. It was noted that based on the provisions of the 

National ICT policy 2012, it would appear to suggest that the converged regulator 

might be less independent than the NCC. So, there is a need to not only statutorily 

provide for the converged regulators’ independence, but also to set out some 
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form of guidance for the regulator clarifying the division of responsibilities 

between the government and the regulator. 

 

In terms of ensuring due process, it was noted that the issue is not likely to be 

the inadequacy of the enforcement powers of the converged regulator per se but 

rather the executive’s interference in the utilisation of these powers as has been 

the case with the NCC. Thus, making it essential that statutory provisions be 

made to ensure the finality of the decisions of the regulator and to prevent such 

enforcement decisions from being overturned by the Executive. 

 

The concerns in relation to expertise relate mainly to the availability of job roles 

and staff employment within the legacy regulators which will inevitably lead to job 

losses. The need to ensure the training of the regulators’ staff to keep them in 

touch with the various technological developments and the ever-evolving industry 

structure was also emphasised. Lastly, it was highlighted that increasing 

productive efficiency is one of the ancillary benefits of the introduction of a 

converged regulator. 

 

Having noted the empirical findings of this thesis in the terms of need for reform 

to ensure good regulation and to adapt to the converged atmosphere, it is worth 

noting that theoretical contributions were made in several areas. Baldwin, Cave 

and Lodge’s work on good regulation offers a simplified account of the criteria for 

legitimation of regulatory action. This thesis has developed those criteria further 

in a manner that could now be used for the objective examination of regulatory 

frameworks. The criteria were problematised and examined for their real-world 

relevance. In the end, four of the five criteria were found appropriate for evaluative 

purposes with the complexities with the fifth criteria (efficiency) being identified. 

Nigeria is then utilised as a case study to see if these developed criteria can offer 

reasonable results. The findings on the Nigerian telecommunications sector in 

Chapter Three do not only provide new empirical information, they are also proof 

that the Baldwin, Cave and Lodge criteria as developed in Chapter Two can be 

used for the objective evaluation of good regulation in other sectors and even 

other countries. Key to ensuring that this was possible was the separation of the 

theoretical concerns and broader empirical illustration from the actual case which 
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was subsequently evaluated. Thus, this work represents a stretching of the 

Baldwin, Cave and Lodge criteria beyond the initial intent of the framework which 

was a simplified summary of the academic views on how to ensure that regulation 

is ‘good’ for the purpose of legitimising regulatory action. Also applying the criteria 

of the good regulation to the proposals of the National ICT policy 2012 vis-a-vis 

the introduction of a converged regulator represents an even further attempt to 

stretch the Baldwin, Cave and Lodge criteria as it present an examination of the 

impact of technological change on regulatory arrangements including good 

regulation.  

 

With the aid of a critical evaluation of doctrine, institutional design and practice, 

this research contributes to the existing literature on Nigerian telecommunications 

regulation and moves forward the academic debate on future policy reform. By 

identifying the various shortcomings of the current regulatory framework, how 

they can be remedied and also the potential impact of convergence on regulatory 

arrangements, this work provides an outline for improving the quality of regulation 

in the telecommunications industry and dealing with the issue of convergence in 

the near future. 
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