Thurgood Marshall Dissent in
Richmond v. J.A. Croson Co. (1989)

In 1977, Congress passed the "minority business enterprise" (MBE) provision of the Public Works
Employment Act of 1977, requiring states and municipalities to set aside “at least 10% of federal
funds granted for local public works projects . . . to procure services or supplies from businesses
owned by minority group members.” In Fullilove v. Klutznick, 448 U.S. 448 (1980), the Court held
minority set-aside programs to be a legitimate exercise of congressional power. As Chief Justice
Warren E. Burger noted in Fullilove, Congress did not have to act "in a wholly 'color-blind'
fashion" in the remedial context. In 1983, Richmond, Virginia, adopted a MBE program requiring
30 percent of all city contracts to be awarded to minority owned contractors. At the time, blacks
made up roughly 50 percent of Richmond’s population, yet only 0.67 percent of construction
contracts went to minority-owned business. Deciding a challenge to the MBE brought by a
white-owned contracting firm invoking the Fourteenth Amendment’s equal protection clause, a
majority of five Justices ruled against the set-aside plan:
"We, therefore, hold that the city has failed to demonstrate a compelling interest
in apportioning public contracting opportunities on the basis of race. To accept
Richmond's claim that past societal discrimination alone can serve as the basis
for rigid racial preferences would be to open the door to competing claims for
"remedial relief" for every disadvantaged group. The dream of a Nation of equal
citizens in a society where race is irrelevant to personal opportunity and
achievement would be lost in a mosaic of shifting preferences based
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on inherently unmeasurable claims of past wrongs. Courts would be asked to
evaluate the extent of the prejudice and consequent harm suffered by various
minority groups. Those whose societal injury is thought to exceed
some arbitrary level of tolerability then would be entitled to preferential
classification. We think such a result would be contrary to both the letter and the
spirit of a constitutional provision whose central command is equality."
Marshall disagreed. Viewing Croson as nothing less than “a grapeshot attack on raceconscious remedies in general,” he warned that the Court’s majority opinion “signals
that it regards racial discrimination as largely a phenomenon of the past, and that
government bodies need no longer preoccupy themselves with rectifying racial injustice.”
Marshall disagreed: “I . . . do not believe this Nation is anywhere close to eradicating
racial discrimination or its vestiges. The battle against pernicious racial discrimination or
its effects is nowhere near won.”

RICHMOND v. J. A. CROSON CO.
SUPREME COURT OF THE UNITED STATES
488 US 469 (1989)
JUSTICE MARSHALL, with whom JUSTICE BRENNAN and JUSTICE BLACKMUN join, dissenting.
It is a welcome symbol of racial progress when the former capital of the Confederacy
acts forthrightly to confront the effects of racial discrimination in its midst. In my view, nothing
in the Constitution can be construed to prevent Richmond, Virginia, from allocating a portion of
its contracting dollars for businesses owned or controlled by members of minority groups.
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Indeed, Richmond's set-aside program is indistinguishable in all meaningful respects from —
and in fact was patterned upon — the federal set-aside plan which this Court upheld in Fullilove
v. Klutznick (1980).
A majority of this Court holds today, however, that the Equal Protection Clause of the
Fourteenth Amendment blocks Richmond's initiative. The essence of the majority's position is
that Richmond has failed to catalog adequate findings to prove that past discrimination has
impeded minorities from joining or participating fully in Richmond's construction contracting
industry. I find deep irony in second-guessing Richmond's judgment on this point. As much as
any municipality in the United States, Richmond knows what racial discrimination is; a century
of decisions by this and other federal courts has richly documented the city's disgraceful history
of public and private racial discrimination. In any event, the Richmond City Council has
supported its determination that minorities have been wrongly excluded from local
construction contracting. Its proof includes statistics showing that minority-owned businesses
have received virtually no city contracting dollars and rarely if ever belonged to area trade
associations; testimony by municipal officials that discrimination has been widespread in the
local construction industry; and the same exhaustive and widely publicized federal studies
relied on in Fullilove, studies which showed that pervasive discrimination in the Nation's tightknit construction industry had operated to exclude minorities from public contracting. These
are precisely the types of statistical and testimonial evidence which, until today, this Court had
credited in cases approving of race-conscious measures designed to remedy past
discrimination.
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More fundamentally, today's decision marks a deliberate and giant step backward in this
Court's affirmative-action jurisprudence. Cynical of one municipality's attempt to redress the
effects of past racial discrimination in a particular industry, the majority launches a grapeshot
attack on race-conscious remedies in general. The majority's unnecessary pronouncements will
inevitably discourage or prevent governmental entities, particularly States and localities, from
acting to rectify the scourge of past discrimination. This is the harsh reality of the majority's
decision, but it is not the Constitution's command.

I
As an initial matter, the majority takes an exceedingly myopic view of the factual
predicate on which the Richmond City Council relied when it passed the Minority Business
Utilization Plan. The majority analyzes Richmond's initiative as if it were based solely upon the
facts about local construction and contracting practices adduced during the city council session
at which the measure was enacted. In so doing, the majority downplays the fact that the city
council had before it a rich trove of evidence that discrimination in the Nation's construction
industry had seriously impaired the competitive position of businesses owned or controlled by
members of minority groups. It is only against this backdrop of documented national
discrimination, however, that the local evidence adduced by Richmond can be properly
understood. The majority's refusal to recognize that Richmond has proved itself no exception to
the dismaying pattern of national exclusion which Congress so painstakingly identified infects
its entire analysis of this case.
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Six years before Richmond acted, Congress passed, and the President signed, the Public
Works Employment Act of 1977, a measure which appropriated $4 billion in federal grants to
state and local governments for use in public works projects. Section 103(f)(2) of the Act was a
minority business set-aside provision. It required state or local grantees to use 10% of their
federal grants to procure services or supplies from businesses owned or controlled by members
of statutorily identified minority groups, absent an administrative waiver. In 1980, in Fullilove,
this Court upheld the validity of this federal set-aside. Chief Justice Burger's principal opinion
noted the importance of overcoming those "criteria, methods, or practices thought by Congress
to have the effect of defeating, or substantially impairing, access by the minority business
community to public funds made available by congressional appropriations." Finding the setaside provision properly tailored to this goal, the Chief Justice concluded that the program was
valid under either strict or intermediate scrutiny.
The congressional program upheld in Fullilove was based upon an array of congressional
and agency studies which documented the powerful influence of racially exclusionary practices
in the business world. A 1975 Report by the House Committee on Small Business concluded:
The effects of past inequities stemming from racial prejudice have not remained
in the past. The Congress has recognized the reality that past discriminatory
practices have, to some degree, adversely affected our present economic
system. While minority persons comprise about 16 percent of the Nation's
population, of the 13 million businesses in the United States, only 382,000, or
approximately 3.0 percent, are owned by minority individuals. The most recent
data from the Department of Commerce also indicates that the gross receipts of
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all businesses in this country totals about $2,540.8 billion, and of this amount
only $16.6 billion, or about 0.65 percent was realized by minority business
concerns. These statistics are not the result of random chance. The presumption
must be made that past discriminatory systems have resulted in present
economic inequities" (emphasis deleted and added).
A 1977 Report by the same Committee concluded:
[O]ver the years, there has developed a business system which has traditionally
excluded measurable minority participation. In the past more than the present,
this system of conducting business transactions overtly precluded minority input.
Currently, we more often encounter a business system which is racially neutral
on its face, but because of past overt social and economic discrimination is
presently operating, in effect, to perpetuate these past inequities. Minorities,
until recently have not participated to any measurable extent, in our total
business system generally, or in the construction industry in particular.
Congress further found that minorities seeking initial public contracting assignments
often faced immense entry barriers which did not confront experienced nonminority
contractors. A report submitted to Congress in 1975 by the United States Commission on Civil
Rights, for example, described the way in which fledgling minority-owned businesses were
hampered by "deficiencies in working capital, inability to meet bonding requirements,
disabilities caused by an inadequate `track record,' lack of awareness of bidding opportunities,
unfamiliarity with bidding procedures, preselection before the formal advertising process, and
the exercise of discretion by government procurement officers to disfavor minority businesses."
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Thus, as of 1977, there was "abundant evidence" in the public domain "that minority
businesses ha[d] been denied effective participation in public contracting opportunities by
procurement practices that perpetuated the effects of prior discrimination." Significantly, this
evidence demonstrated that discrimination had prevented existing or nascent minority-owned
businesses from obtaining not only federal contracting assignments, but state and local ones as
well.
The members of the Richmond City Council were well aware of these exhaustive
congressional findings, a point the majority, tellingly, elides. The transcript of the session at
which the council enacted the local set-aside initiative contains numerous references to the 6year-old congressional set-aside program, to the evidence of nationwide discrimination barriers
described above, and to the Fullilove decision itself. The city council's members also heard
testimony that, although minority groups made up half of the city's population, only 0.67% of
the $24.6 million which Richmond had dispensed in construction contracts during the five years
ending in March 1983 had gone to minority-owned prime contractors. They heard testimony
that the major Richmond area construction trade associations had virtually no minorities
among their hundreds of members. Finally, they heard testimony from city officials as to the
exclusionary history of the local construction industry. As the District Court noted, not a single
person who testified before the city council denied that discrimination in Richmond's
construction industry had been widespread. So long as one views Richmond's local evidence of
discrimination against the backdrop of systematic nationwide racial discrimination which
Congress had so painstakingly identified in this very industry, this case is readily resolved.
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II
. . . . My view has long been that race-conscious classifications designed to further
remedial goals "must serve important governmental objectives and must be substantially
related to achievement of those objectives" in order to withstand constitutional scrutiny.
A
1
Turning first to the governmental interest inquiry, Richmond has two powerful interests
in setting aside a portion of public contracting funds for minority-owned enterprises. The first is
the city's interest in eradicating the effects of past racial discrimination. It is far too late in the
day to doubt that remedying such discrimination is a compelling, let alone an important,
interest. In Fullilove, six Members of this Court deemed this interest sufficient to support a
race-conscious set-aside program governing federal contract procurement. The decision, in
holding that the federal set-aside provision satisfied the equal protection principles under any
level of scrutiny, recognized that the measure sought to remove "barriers to competitive access
which had their roots in racial and ethnic discrimination, and which continue today, even
absent any intentional discrimination or unlawful conduct." Indeed, we have repeatedly
reaffirmed the government's interest in breaking down barriers erected by past racial
discrimination in cases involving access to public education.
Richmond has a second compelling interest in setting aside, where possible, a portion of
its contracting dollars. That interest is the prospective one of preventing the city's own
spending decisions from reinforcing and perpetuating the exclusionary effects of past
discrimination.
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The majority pays only lipservice to this additional governmental interest. But our
decisions have often emphasized the danger of the government tacitly adopting, encouraging,
or furthering racial discrimination even by its own routine operations. In Shelley v. Kraemer
(1948), this Court recognized this interest as a constitutional command, holding unanimously
that the Equal Protection Clause forbids courts to enforce racially restrictive covenants even
where such covenants satisfied all requirements of state law and where the State harbored no
discriminatory intent. Similarly, in Norwood v. Harrison (1973), we invalidated a program in
which a State purchased textbooks and loaned them to students in public and private schools,
including private schools with racially discriminatory policies. We stated that the Constitution
requires a State "to steer clear, not only of operating the old dual system of racially segregated
schools, but also of giving significant aid to institutions that practice racial or other invidious
discrimination."
The majority is wrong to trivialize the continuing impact of government acceptance or
use of private institutions or structures once wrought by discrimination. When government
channels all its contracting funds to a white-dominated community of established contractors
whose racial homogeneity is the product of private discrimination, it does more than place its
imprimatur on the practices which forged and which continue to define that community. It also
provides a measurable boost to those economic entities that have thrived within it, while
denying important economic benefits to those entities which, but for prior discrimination,
might well be better qualified to receive valuable government contracts. In my view, the
interest in ensuring that the government does not reflect and reinforce prior private
discrimination in dispensing public contracts is every bit as strong as the interest in eliminating
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private discrimination — an interest which this Court has repeatedly deemed compelling. The
more government bestows its rewards on those persons or businesses that were positioned to
thrive during a period of private racial discrimination, the tighter the deadhand grip of prior
discrimination becomes on the present and future. Cities like Richmond may not be
constitutionally required to adopt set aside plans. But there can be no doubt that when
Richmond acted affirmatively to stem the perpetuation of patterns of discrimination through its
own decisionmaking, it served an interest of the highest order.
2
The remaining question with respect to the "governmental interest" prong of equal
protection analysis is whether Richmond has proffered satisfactory proof of past racial
discrimination to support its twin interests in remediation and in governmental
nonperpetuation. Although the Members of this Court have differed on the appropriate
standard of review for race-conscious remedial measures, we have always regarded this factual
inquiry as a practical one. Thus, the Court has eschewed rigid tests which require the provision
of particular species of evidence, statistical or otherwise. At the same time we have required
that government adduce evidence that, taken as a whole, is sufficient to support its claimed
interest and to dispel the natural concern that it acted out of mere "paternalistic stereotyping,
not on a careful consideration of modern social conditions."
....
The varied body of evidence on which Richmond relied provides a "strong," "firm," and
"unquestionably legitimate" basis upon which the city council could determine that the effects
of past racial discrimination warranted a remedial and prophylactic governmental response. As
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I have noted, Richmond acted against a backdrop of congressional and Executive Branch studies
which demonstrated with such force the nationwide pervasiveness of prior discrimination that
Congress presumed that "present economic inequities' " in construction contracting resulted
from " `past discriminatory systems." The city's local evidence confirmed that Richmond's
construction industry did not deviate from this pernicious national pattern. . . . To the extent
this enormous disparity did not itself demonstrate that discrimination had occurred, the
descriptive testimony of Richmond's elected and appointed leaders drew the necessary link
between the pitifully small presence of minorities in construction contracting and past
exclusionary practices. That no one who testified challenged this depiction of widespread racial
discrimination in area construction contracting lent significant weight to these accounts. The
fact that area trade associations had virtually no minority members dramatized the extent of
present inequities and suggested the lasting power of past discriminatory systems. In sum, to
suggest that the facts on which Richmond has relied do not provide a sound basis for its finding
of past racial discrimination simply blinks credibility.
Richmond's reliance on localized, industry-specific findings is a far cry from the reliance
on generalized "societal discrimination" which the majority decries as a basis for remedial
action. But characterizing the plight of Richmond's minority contractors as mere "societal
discrimination" is not the only respect in which the majority's critique shows an unwillingness
to come to grips with why construction-contracting in Richmond is essentially a whites only
enterprise. The majority also takes the disingenuous approach of disaggregating Richmond's
local evidence, attacking it piecemeal, and thereby concluding that no single piece of evidence
adduced by the city, "standing alone," suffices to prove past discrimination. But items of
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evidence do not, of course, "stan[d] alone" or exist in alien juxtaposition; they necessarily work
together, reinforcing or contradicting each other.
....
The majority's perfunctory dismissal of the testimony of Richmond's appointed and
elected leaders is also deeply disturbing. These officials — including councilmembers, a former
mayor, and the present city manager — asserted that race discrimination in area contracting
had been widespread, and that the set-aside ordinance was a sincere and necessary attempt to
eradicate the effects of this discrimination. The majority, however, states that where racial
classifications are concerned, "simple legislative assurances of good intention cannot suffice." It
similarly discounts as minimally probative the city council's designation of its setaside plan as
remedial. "[B]lind judicial deference to legislative or executive pronouncements," the majority
explains, "has no place in equal protection analysis."
No one, of course, advocates "blind judicial deference" to the findings of the city council
or the testimony of city leaders. The majority's suggestion that wholesale deference is what
Richmond seeks is a classic straw-man argument. But the majority's trivialization of the
testimony of Richmond's leaders is dismaying in a far more serious respect. By disregarding the
testimony of local leaders and the judgment of local government, the majority does violence to
the very principles of comity within our federal system which this Court has long championed.
Local officials, by virtue of their proximity to, and their expertise with, local affairs, are
exceptionally well qualified to make determinations of public good "within their respective
spheres of authority." The majority, however, leaves any traces of comity behind in its headlong
rush to strike down Richmond's race-conscious measure.
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Had the majority paused for a moment on the facts of the Richmond experience, it
would have discovered that the city's leadership is deeply familiar with what racial
discrimination is. The members of the Richmond City Council have spent long years witnessing
multifarious acts of discrimination, including, but not limited to, the deliberate diminution of
black residents' voting rights, resistance to school desegregation, and publicly sanctioned
housing discrimination. Numerous decisions of federal courts chronicle this disgraceful recent
history. In Richmond v. United States (1975), for example, this Court denounced Richmond's
decision to annex part of an adjacent county at a time when the city's black population was
nearing 50% because it was "infected by the impermissible purpose of denying the right to vote
based on race through perpetuating white majority power to exclude Negroes from office."
In Bradley v. School Bd. of Richmond (1972) . . .the Court of Appeals for the Fourth
Circuit, sitting en banc, reviewed in the context of a school desegregation case Richmond's long
history of inadequate compliance with Brown v. Board of Education (1954), and the cases
implementing its holding. The dissenting judge elaborated:
The sordid history of Virginia's, and Richmond's attempts to circumvent, defeat,
and nullify the holding of Brown I has been recorded in the opinions of this and
other courts, and need not be repeated in detail here. It suffices to say that
there was massive resistance and every state resource, including the services of
the legal officers of the state, the services of private counsel (costing the State
hundreds of thousands of dollars), the State police, and the power and prestige
of the Governor, was employed to defeat Brown I. In Richmond, as has been
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mentioned, not even freedom of choice became actually effective until 1966,
twelve years after the decision of Brown I." (emphasis in original).
The Court of Appeals majority in Bradley used equally pungent words in describing public and
private housing discrimination in Richmond. Though rejecting the black plaintiffs' request that it
consolidate Richmond's school district with those of two neighboring counties, the majority
nonetheless agreed with the plaintiffs' assertion that "within the City of Richmond there has
been state (also federal) action tending to perpetuate apartheid of the races in ghetto patterns
throughout the city."
When the legislatures and leaders of cities with histories of pervasive discrimination
testify that past discrimination has infected one of their industries, armchair cynicism like that
exercised by the majority has no place. It may well be that "the autonomy of a State is an
essential component of federalism," and that "each State is sovereign within its own domain,
governing its citizens and providing for their general welfare," but apparently this is not the
case when federal judges, with nothing but their impressions to go on, choose to disbelieve the
explanations of these local governments and officials. Disbelief is particularly inappropriate
here in light of the fact that appellee Croson, which had the burden of proving
unconstitutionality at trial, has at no point come forward with any direct evidence that the city
council's motives were anything other than sincere.
Finally, I vehemently disagree with the majority's dismissal of the congressional and
Executive Branch findings noted in Fullilove as having "extremely limited" probative value in this
case. The majority concedes that Congress established nothing less than a "presumption" that
minority contracting firms have been disadvantaged by prior discrimination. The majority,
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inexplicably, would forbid Richmond to "share" in this information, and permit only Congress to
take note of these ample findings. In thus requiring that Richmond's local evidence be severed
from the context in which it was prepared, the majority would require cities seeking to
eradicate the effects of past discrimination within their borders to reinvent the evidentiary
wheel and engage in unnecessarily duplicative, costly, and time-consuming factfinding.
No principle of federalism or of federal power, however, forbids a state or local
government to draw upon a nationally relevant historical record prepared by the Federal
Government.
B
In my judgment, Richmond's set-aside plan also comports with the second prong of the
equal protection inquiry, for it is substantially related to the interests it seeks to serve in
remedying past discrimination and in ensuring that municipal contract procurement does not
perpetuate that discrimination. The most striking aspect of the city's ordinance is the similarity
it bears to the "appropriately limited" federal set-aside provision upheld in Fullilove. Like the
federal provision, Richmond's is limited to five years in duration, and was not renewed when it
came up for reconsideration in 1988. Like the federal provision, Richmond's contains a waiver
provision freeing from its subcontracting requirements those nonminority firms that
demonstrate that they cannot comply with its provisions. Like the federal provision, Richmond's
has a minimal impact on innocent third parties. While the measure affects 30% of public
contracting dollars, that translates to only 3% of overall Richmond area contracting.
Finally, like the federal provision, Richmond's does not interfere with any vested right of
a contractor to a particular contract; instead it operates entirely prospectively. Richmond's
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initiative affects only future economic arrangements and imposes only a diffuse burden on
nonminority competitors — here, businesses owned or controlled by nonminorities which seek
subcontracting work on public construction projects. The plurality in Wygant emphasized the
importance of not disrupting the settled and legitimate expectations of innocent parties. "While
hiring goals impose a diffuse burden, often foreclosing only one of several opportunities, layoffs
impose the entire burden of achieving racial equality on particular individuals, often resulting in
serious disruption of their lives. That burden is too intrusive."
These factors, far from "justify[ing] a preference of any size or duration," are precisely
the factors to which this Court looked in Fullilove. The majority takes issue, however, with two
aspects of Richmond's tailoring: the city's refusal to explore the use of race-neutral measures to
increase minority business participation in contracting, and the selection of a 30% set-aside
figure. The majority's first criticism is flawed in two respects. First, the majority overlooks the
fact that since 1975, Richmond has barred both discrimination by the city in awarding public
contracts and discrimination by public contractors. The virtual absence of minority businesses
from the city's contracting rolls, indicated by the fact that such businesses have received less
than 1% of public contracting dollars, strongly suggests that this ban has not succeeded in
redressing the impact of past discrimination or in preventing city contract procurement from
reinforcing racial homogeneity. Second, the majority's suggestion that Richmond should have
first undertaken such race-neutral measures as a program of city financing for small firms,
ignores the fact that such measures, while theoretically appealing, have been discredited by
Congress as ineffectual in eradicating the effects of past discrimination in this very industry. . . .
The Equal Protection Clause does not require Richmond to retrace Congress' steps when
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Congress has found that those steps lead nowhere. Given the well-exposed limitations of raceneutral measures, it was thus appropriate for a municipality like Richmond to conclude that, in
the words of JUSTICE BLACKMUN, "[i]n order to get beyond racism, we must first take account
of race. There is no other way."
....
III
I would ordinarily end my analysis at this point and conclude that Richmond's ordinance
satisfies both the governmental interest and substantial relationship prongs of our Equal
Protection Clause analysis. However, I am compelled to add more, for the majority has gone
beyond the facts of this case to announce a set of principles which unnecessarily restricts the
power of governmental entities to take race-conscious measures to redress the effects of prior
discrimination.
A
Today, for the first time, a majority of this Court has adopted strict scrutiny as its
standard of Equal Protection Clause review of race-conscious remedial measures. This is an
unwelcome development. A profound difference separates governmental actions that
themselves are racist, and governmental actions that seek to remedy the effects of prior racism
or to prevent neutral governmental activity from perpetuating the effects of such racism.
Racial classifications "drawn on the presumption that one race is inferior to another or
because they put the weight of government behind racial hatred and separatism" warrant the
strictest judicial scrutiny because of the very irrelevance of these rationales. By contrast, racial
classifications drawn for the purpose of remedying the effects of discrimination that itself was
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race based have a highly pertinent basis: the tragic and indelible fact that discrimination against
blacks and other racial minorities in this Nation has pervaded our Nation's history and
continues to scar our society. As I stated in Fullilove: "Because the consideration of race is
relevant to remedying the continuing effects of past racial discrimination, and because
governmental programs employing racial classifications for remedial purposes can be crafted to
avoid stigmatization, . . . such programs should not be subjected to conventional `strict scrutiny'
— scrutiny that is strict in theory, but fatal in fact."
In concluding that remedial classifications warrant no different standard of review under
the Constitution than the most brutal and repugnant forms of state-sponsored racism, a
majority of this Court signals that it regards racial discrimination as largely a phenomenon of
the past, and that government bodies need no longer preoccupy themselves with rectifying
racial injustice. I, however, do not believe this Nation is anywhere close to eradicating racial
discrimination or its vestiges. In constitutionalizing its wishful thinking, the majority today does
a grave disservice not only to those victims of past and present racial discrimination in this
Nation whom government has sought to assist, but also to this Court's long tradition of
approaching issues of race with the utmost sensitivity.
B
I am also troubled by the majority's assertion that, even if it did not believe generally in
strict scrutiny of race-based remedial measures, "the circumstances of this case" require this
Court to look upon the Richmond City Council's measure with the strictest scrutiny. The sole
such circumstance which the majority cites, however, is the fact that blacks in Richmond are a
"dominant racial grou[p]" in the city. In support of this characterization of dominance, the
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majority observes that "blacks constitute approximately 50% of the population of the city of
Richmond" and that "[f]ive of the nine seats on the City Council are held by blacks."
While I agree that the numerical and political supremacy of a given racial group is a
factor bearing upon the level of scrutiny to be applied, this Court has never held that numerical
inferiority, standing alone, makes a racial group "suspect" and thus entitled to strict scrutiny
review. Rather, we have identified other "traditional indicia of suspectness": whether a group
has been "saddled with such disabilities, or subjected to such a history of purposeful unequal
treatment, or relegated to such a position of political powerlessness as to command
extraordinary protection from the majoritarian political process."
It cannot seriously be suggested that nonminorities in Richmond have any "history of
purposeful unequal treatment." Nor is there any indication that they have any of the disabilities
that have characteristically afflicted those groups this Court has deemed suspect. Indeed, the
numerical and political dominance of nonminorities within the State of Virginia and the Nation
as a whole provides an enormous political check against the "simple racial politics" at the
municipal level which the majority fears. If the majority really believes that groups like
Richmond's nonminorities, which constitute approximately half the population but which are
outnumbered even marginally in political fora, are deserving of suspect class status for these
reasons alone, this Court's decisions denying suspect status to women, stand on extremely
shaky ground.
In my view, the "circumstances of this case," underscore the importance of not
subjecting to a strict scrutiny straitjacket the increasing number of cities which have recently
come under minority leadership and are eager to rectify, or at least prevent the perpetuation
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of, past racial discrimination. In many cases, these cities will be the ones with the most in the
way of prior discrimination to rectify. Richmond's leaders had just witnessed decades of
publicly sanctioned racial discrimination in virtually all walks of life — discrimination amply
documented in the decisions of the federal judiciary. This history of "purposefully unequal
treatment" forced upon minorities, not imposed by them, should raise an inference that
minorities in Richmond had much to remedy — and that the 1983 set-aside was undertaken
with sincere remedial goals in mind, not "simple racial politics."
Richmond's own recent political history underscores the facile nature of the majority's
assumption that elected officials' voting decisions are based on the color of their skins. In
recent years, white and black councilmembers in Richmond have increasingly joined hands on
controversial matters. When the Richmond City Council elected a black man mayor in 1982, for
example, his victory was won with the support of the city council's four white members. The
vote on the set-aside plan a year later also was not purely along racial lines. Of the four white
councilmembers, one voted for the measure and another abstained. The majority's view that
remedial measures undertaken by municipalities with black leadership must face a stiffer test
of Equal Protection Clause scrutiny than remedial measures undertaken by municipalities with
white leadership implies a lack of political maturity on the part of this Nation's elected minority
officials that is totally unwarranted. Such insulting judgments have no place in constitutional
jurisprudence.
C
Today's decision, finally, is particularly noteworthy for the daunting standard it imposes
upon States and localities contemplating the use of race-conscious measures to eradicate the
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present effects of prior discrimination and prevent its perpetuation. The majority restricts the
use of such measures to situations in which a State or locality can put forth "a prima facie case
of a constitutional or statutory violation." In so doing, the majority calls into question the
validity of the business set-asides which dozens of municipalities across this Nation have
adopted on the authority of Fullilove.
Nothing in the Constitution or in the prior decisions of this Court supports limiting state
authority to confront the effects of past discrimination to those situations in which a prima
facie case of a constitutional or statutory violation can be made out. By its very terms, the
majority's standard effectively cedes control of a large component of the content of that
constitutional provision to Congress and to state legislatures. If an antecedent Virginia or
Richmond law had defined as unlawful the award to nonminorities of an overwhelming share of
a city's contracting dollars, for example, Richmond's subsequent set-aside initiative would then
satisfy the majority's standard. But without such a law, the initiative might not withstand
constitutional scrutiny. The meaning of "equal protection of the laws" thus turns on the
happenstance of whether a state or local body has previously defined illegal discrimination.
Indeed, given that racially discriminatory cities may be the ones least likely to have tough
antidiscrimination laws on their books, the majority's constitutional incorporation of state and
local statutes has the perverse effect of inhibiting those States or localities with the worst
records of official racism from taking remedial action.
....
In adopting its prima facie standard for States and localities, the majority closes its eyes
to this constitutional history and social reality. So, too, does JUSTICE SCALIA. He would further
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limit consideration of race to those cases in which States find it "necessary to eliminate their
own maintenance of a system of unlawful racial classification" — a "distinction" which, he
states, "explains our school desegregation cases." But this Court's remedy-stage school
desegregation decisions cannot so conveniently be cordoned off. These decisions (like those
involving voting rights and affirmative action) stand for the same broad principles of equal
protection which Richmond seeks to vindicate in this case: all persons have equal worth, and it
is permissible, given a sufficient factual predicate and appropriate tailoring, for government to
take account of race to eradicate the present effects of race-based subjugation denying that
basic equality. JUSTICE SCALIA'S artful distinction allows him to avoid having to repudiate "our
school desegregation cases," but, like the arbitrary limitation on race-conscious relief adopted
by the majority, his approach "would freeze the status quo that is the very target" of the
remedial actions of States and localities.
The fact is that Congress' concern in passing the Reconstruction Amendments, and
particularly their congressional authorization provisions, was that States would not adequately
respond to racial violence or discrimination against newly freed slaves. To interpret any aspect
of these Amendments as proscribing state remedial responses to these very problems turns the
Amendments on their heads. . . .
In short, there is simply no credible evidence that the Framers of the Fourteenth
Amendment sought "to transfer the security and protection of all the civil rights . . . from the
States to the Federal government." The three Reconstruction Amendments undeniably "worked
a dramatic change in the balance between congressional and state power": they forbade statesanctioned slavery, forbade the state-sanctioned denial of the right to vote, and (until the
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content of the Equal Protection Clause was substantially applied to the Federal Government
through the Due Process Clause of the Fifth Amendment) uniquely forbade States to deny equal
protection. The Amendments also specifically empowered the Federal Government to combat
discrimination at a time when the breadth of federal power under the Constitution was less
apparent than it is today. But nothing in the Amendments themselves, or in our long history of
interpreting or applying those momentous charters, suggests that States, exercising their police
power, are in any way constitutionally inhibited from working alongside the Federal
Government in the fight against discrimination and its effects.

IV
The majority today sounds a full-scale retreat from the Court's longstanding solicitude
to race-conscious remedial efforts "directed toward deliverance of the century-old promise of
equality of economic opportunity." The new and restrictive tests it applies scuttle one city's
effort to surmount its discriminatory past, and imperil those of dozens more localities. I,
however, profoundly disagree with the cramped vision of the Equal Protection Clause which the
majority offers today and with its application of that vision to Richmond, Virginia's, laudable
set-aside plan. The battle against pernicious racial discrimination or its effects is nowhere near
won. I must dissent.

© 2013 Taylor & Francis

