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National Federation of Independent Business v. Sebelius 

567 U.S. 519 (2012) 

In 2010, Congress enacted the Patient Protection and Affordable Care Act, which 

aimed to increase the number of Americans covered by health insurance and decrease 

the cost of health care, with almost all Democrats supporting the measure and all 

Republicans opposing it. Two key provisions aroused controversy. The “individual 

mandate” required most Americans to maintain “minimum essential” health insurance 

coverage and, beginning in 2014, imposed on those who do not comply with the 

mandate a “shared responsibility payment.” The law also expanded Medicaid, a 

program jointly funded by the federal government and the states that provides health 

care to the needy, and required states to expand funding to meet the new coverage 

requirements. If a state failed to comply with this requirement, it could lose not only 

the federal funding for those requirements but all of its federal Medicaid funds. On the 

day the president signed the act into law, Florida and twelve other states filed suit in 

federal district court challenging the constitutionality of the law. Those plaintiffs were 

later joined by thirteen more states, several individuals, and the National Federation 

of Independent Business. The plaintiffs alleged that the “individual mandate” provision 

and the law’s expansion of Medicaid exceeded congressional power. Several other suits 

were also filed, with federal courts of appeals divided as to the constitutionality of the 

law, and the Supreme Court granted certiorari. Judgment of the Court and, in part, the 

opinion of the Court: Roberts. Concurring in part and dissenting in part: Ginsburg, 
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Sotomayor, Breyer (in part), Kagan (in part). Dissenting in part and concurring in part: 

Scalia, Kennedy, Thomas, Alito. 

THE CHIEF JUSTICE announced the judgment of the Court and delivered the 

opinion of the Court with respect to Parts I, II, and III-C, an opinion with respect to Part 

IV, in which JUSTICE BREYER and JUSTICE KAGAN join, and an opinion with 

respect to Parts IIIA, III-B, and III-D. 

Today we resolve constitutional challenges to two provisions of the Patient 

Protection and Affordable Care Act of 2010: the individual mandate, which requires 

individuals to purchase a health insurance policy providing a minimum level of 

coverage; and the Medicaid expansion, which gives funds to the States on the condition 

that they provide specified health care to all citizens whose income falls below a certain 

threshold. We do not consider whether the Act embodies sound policies. That judgment 

is entrusted to the Nation’s elected leaders. We ask only whether Congress has the 

power under the Constitution to enact the challenged provisions. 

In our federal system, the National Government possesses only limited powers; the 

States and the people retain the remainder. Nearly two centuries ago, Chief Justice 

Marshall observed that “the question respecting the extent of the powers actually 

granted” to the Federal Government “is perpetually arising, and will probably continue 

to arise, as long as our system shall exist.” McCulloch v. Maryland (1819). In this case 

we must again determine whether the Constitution grants Congress powers it now 

asserts, but which many States and individuals believe it does not possess. Resolving 

this controversy requires us to examine both the limits of the Government’s power, and 

our own limited role in policing those boundaries. 

The Federal Government “is acknowledged by all to be one of enumerated powers.” 

The enumeration of powers is also a limitation of powers, because “the enumeration 
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presupposes something not enumerated.” Gibbons v. Ogden (1824). The Constitution’s 

express conferral of some powers makes clear that it does not grant others. And the 

Federal Government “can exercise only the powers granted to it.” The Federal 

Government has expanded dramatically over the past two centuries, but it still must 

show that a constitutional grant of power authorizes each of its actions. 

The same does not apply to the States, because the Constitution is not the source of 

their power. The Constitution may restrict state governments—as it does, for example, 

by forbidding them to deny any person the equal protection of the laws. But where such 

prohibitions do not apply, state governments do not need constitutional authorization 

to act. The States thus can and do perform many of the vital functions of modern 

government—punishing street crime, running public schools, and zoning property for 

development, to name but a few—even though the Constitution’s text does not 

authorize any government to do so. Our cases refer to this general power of governing, 

possessed by the States but not by the Federal Government, as the “police power.” 

Because the police power is controlled by 50 different States instead of one national 

sovereign, the facets of governing that touch on citizens’ daily lives are normally 

administered by smaller governments closer to the governed. The Framers thus ensured 

that powers which “in the ordinary course of affairs, concern the lives, liberties, and 

properties of the people” were held by governments more local and more accountable 

than a distant federal bureaucracy. The Federalist No. 45. The independent power of 

the States also serves as a check on the power of the Federal Government: “By denying 

any one government complete jurisdiction over all the concerns of public life, 

federalism protects the liberty of the individual from arbitrary power.” Bond v. United 

States (2011). 
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This case concerns two powers that the Constitution does grant the Federal 

Government, but which must be read carefully to avoid creating a general federal 

authority akin to the police power. The Constitution authorizes Congress to “regulate 

Commerce with foreign Nations, and among the several States, and with the Indian 

Tribes.” Art. I, §8, cl. 3. Our precedents read that to mean that Congress may regulate 

“the channels of interstate commerce,” “persons or things in interstate commerce,” and 

“those activities that substantially affect interstate commerce.” The power over 

activities that substantially affect interstate commerce can be expansive. That power 

has been held to authorize federal regulation of such seemingly local matters as a 

farmer’s decision to grow wheat for himself and his livestock, and a loan shark’s 

extortionate collections from a neighborhood butcher shop. See Wickard v. Filburn 

(1942); Perez v. United States (1971). 

Congress may also “lay and collect Taxes, Duties, Imposts and Excises, to pay the 

Debts and provide for the common Defence and general Welfare of the United States.” 

U. S. Const., Art. I, §8, cl. 1. Put simply, Congress may tax and spend. This grant gives 

the Federal Government considerable influence even in areas where it cannot directly 

regulate. The Federal Government may enact a tax on an activity that it cannot 

authorize, forbid, or otherwise control. And in exercising its spending power, Congress 

may offer funds to the States, and may condition those offers on compliance with 

specified conditions. These offers may well induce the States to adopt policies that the 

Federal Government itself could not impose. See, e.g., South Dakota v. Dole (1987). 

The reach of the Federal Government’s enumerated powers is broader still because 

the Constitution authorizes Congress to “make all Laws which shall be necessary and 

proper for carrying into Execution the foregoing Powers.” Art. I, §8, cl. 18. We have 

long read this provision to give Congress great latitude in exercising its powers: “Let 
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the end be legitimate, let it be within the scope of the constitution, and all means which 

are appropriate, which are plainly adapted to that end, which are not prohibited, but 

consist with the letter and spirit of the constitution, are constitutional.” McCulloch. 

Our permissive reading of these powers is explained in part by a general reticence 

to invalidate the acts of the Nation’s elected leaders. “Proper respect for a co-ordinate 

branch of the government” requires that we strike down an Act of Congress only if “the 

lack of constitutional authority to pass [the] act in question is clearly demonstrated.” 

United States v. Harris (1883). Members of this Court are vested with the authority to 

interpret the law; we possess neither the expertise nor the prerogative to make policy 

judgments. Those decisions are entrusted to our Nation’s elected leaders, who can be 

thrown out of office if the people disagree with them. It is not our job to protect the 

people from the consequences of their political choices. 

Our deference in matters of policy cannot, however, become abdication in matters 

of law. Our respect for Congress’s policy judgments can never extend so far as to 

disavow restraints on federal power that the Constitution carefully constructed. And 

there can be no question that it is the responsibility of this Court to enforce the limits 

on federal power by striking down acts of Congress that transgress those limits. The 

questions before us must be considered against the background of these basic principles. 

III 

The Government advances two theories for the proposition that Congress had 

constitutional authority to enact the individual mandate. First, the Government argues 

that Congress had the power to enact the mandate under the Commerce Clause. Under 

that theory, Congress may order individuals to buy health insurance because the failure 

to do so affects interstate commerce and could undercut the Affordable Care Act’s other 
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reforms. Second, the Government argues that if the commerce power does not support 

the mandate, we should nonetheless uphold it as an exercise of Congress’s power to 

tax. According to the Government, even if Congress lacks the power to direct 

individuals to buy insurance, the only effect of the individual mandate is to raise taxes 

on those who do not do so, and thus the law may be upheld as a tax. 

A 

The Government’s first argument is that the individual mandate is a valid exercise of 

Congress’s power under the Commerce Clause and the Necessary and Proper Clause. 

The Government contends that the individual mandate is within Congress’s power 

because the failure to purchase insurance “has a substantial and deleterious effect on 

interstate commerce” by creating the cost-shifting problem. 

The Constitution grants Congress the power to “regulate Commerce.” The power 

to regulate commerce presupposes the existence of commercial activity to be regulated. 

The individual mandate, however, does not regulate existing commercial activity. It 

instead compels individuals to become active in commerce by purchasing a product, on 

the ground that their failure to do so affects interstate commerce. Construing the 

Commerce Clause to permit Congress to regulate individuals precisely because they are 

doing nothing would open a new and potentially vast domain to congressional authority. 

Applying the Government’s logic to the familiar case of Wickard v. Filburn shows 

how far that logic would carry us from the notion of a government of limited powers. 

Wickard has long been regarded as “perhaps the most far reaching example of 

Commerce Clause authority over intrastate activity,” but the Government’s theory in 

this case would go much further. Under Wickard it is within Congress’s power to 

regulate the market for wheat by supporting its price. But price can be supported by 
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increasing demand as well as by decreasing supply. The aggregated decisions of some 

consumers not to purchase wheat have a substantial effect on the price of wheat, just as 

decisions not to purchase health insurance have on the price of insurance. Congress can 

therefore command that those not buying wheat do so, just as it argues here that it may 

command that those not buying health insurance do so. The farmer in Wickard was at 

least actively engaged in the production of wheat, and the Government could regulate 

that activity because of its effect on commerce. The Government’s theory here would 

effectively override that limitation, by establishing that individuals may be regulated 

under the Commerce Clause whenever enough of them are not doing something the 

Government would have them do. 

Indeed, the Government’s logic would justify a mandatory purchase to solve almost 

any problem. People, for reasons of their own, often fail to do things that would be good 

for them or good for society. Those failures—joined with the similar failures of 

others—can readily have a substantial effect on interstate commerce. Under the 

Government’s logic, that authorizes Congress to use its commerce power to compel 

citizens to act as the Government would have them act. 

That is not the country the Framers of our Constitution envisioned. James Madison 

explained that the Commerce Clause was “an addition which few oppose and from 

which no apprehensions are entertained.” The Federalist No. 45. While Congress’s 

authority under the Commerce Clause has of course expanded with the growth of the 

national economy, our cases have “always recognized that the power to regulate 

commerce, though broad indeed, has limits.” The Government’s theory would erode 

those limits, permitting Congress to reach beyond the natural extent of its authority, 

“everywhere extending the sphere of its activity and drawing all power into its 

impetuous vortex.” The Federalist No. 48. Accepting the Government’s theory would 
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give Congress the same license to regulate what we do not do, fundamentally changing 

the relation between the citizen and the Federal Government. 

The Government argues that because sickness and injury are unpredictable but 

unavoidable, “the uninsured as a class are active in the market for health care, which 

they regularly seek and obtain.” But an individual who bought a car two years ago and 

may buy another in the future is not “active in the car market” in any pertinent sense. 

The phrase “active in the market” cannot obscure the fact that most of those regulated 

by the individual mandate are not currently engaged in any commercial activity 

involving health care, and that fact is fatal to the Government’s effort to “regulate the 

uninsured as a class.” Our precedents recognize Congress’s power to regulate “class[es] 

of activities,” Gonzales v. Raich (2005), not classes of individuals, apart from any 

activity in which they are engaged. The proposition that Congress may dictate the 

conduct of an individual today because of prophesied future activity finds no support 

in our precedent. 

The Government next contends that Congress has the power under the Necessary 

and Proper Clause to enact the individual mandate because the mandate is an “integral 

part of a comprehensive scheme of economic regulation.” The power to “make all Laws 

which shall be necessary and proper for carrying into Execution” the powers 

enumerated in the Constitution, Art. I, §8, cl. 18, vests Congress with authority to enact 

provisions “incidental to the [enumerated] power, and conducive to its beneficial 

exercise,” McCulloch. We have been very deferential to Congress’s determination that 

a regulation is “necessary.” But we have also carried out our responsibility to declare 

unconstitutional those laws that undermine the structure of government established by 

the Constitution. Such laws, which are not “consist[ent] with the letter and spirit of the 

constitution,” McCulloch, are not “proper [means] for carrying into Execution” 



© 2020 Taylor & Francis 
 

Information Classification: General 

Congress’s enumerated powers. Rather, they are, “in the words of The Federalist, 

‘merely acts of usurpation’ which ‘deserve to be treated as such.’” 

Applying these principles, the individual mandate cannot be sustained under the 

Necessary and Proper Clause as an essential component of the insurance reforms. Each 

of our prior cases upholding laws under that Clause involved exercises of authority 

derivative of, and in service to, a granted power. The individual mandate, by contrast, 

vests Congress with the extraordinary ability to create the necessary predicate to the 

exercise of an enumerated power. Such a conception of the Necessary and Proper 

Clause would work a substantial expansion of federal authority. No longer would 

Congress be limited to regulating under the Commerce Clause those who by some pre-

existing activity bring themselves within the sphere of federal regulation. Instead, 

Congress could reach beyond the natural limit of its authority and draw within its 

regulatory scope those who otherwise would be outside of it. Even if the individual 

mandate is “necessary” to the Act’s insurance reforms, such an expansion of federal 

power is not a “proper” means for making those reforms effective. 

B 

That is not the end of the matter. The Government’s second argument [is] that the 

mandate may be upheld as within Congress’s enumerated power to “lay and collect 

Taxes.” The Government asks us to read the mandate not as ordering individuals to buy 

insurance, but rather as imposing a tax on those who do not buy that product. 

The text of a statute can sometimes have more than one possible meaning. To take 

a familiar example, a law that reads “no vehicles in the park” might, or might not, ban 

bicycles in the park. And it is well established that if a statute has two possible 

meanings, one of which violates the Constitution, courts should adopt the meaning that 
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does not do so. Under our precedent, it is therefore necessary to ask whether the 

Government’s alternative reading of the statute—that it only imposes a tax on those 

without insurance—is a reasonable one. 

Under the mandate, if an individual does not maintain health insurance, the only 

consequence is that he must make an additional payment to the IRS when he pays his 

taxes. That, according to the Government, means the mandate can be regarded as 

establishing a condition—not owning health insurance—that triggers a tax—the 

required payment to the IRS. Under that theory, the mandate is not a legal command to 

buy insurance. Rather, it makes going without insurance just another thing the 

Government taxes, like buying gasoline or earning income. And if the mandate is in 

effect just a tax hike on certain taxpayers who do not have health insurance, it may be 

within Congress’s constitutional power to tax. 

The exaction the Affordable Care Act imposes on those without health insurance 

looks like a tax in many respects. The “[s]hared responsibility payment,” as the statute 

entitles it, is paid into the Treasury by “taxpayer[s]” when they file their tax returns. It 

does not apply to individuals who do not pay federal income taxes because their 

household income is less than the filing threshold in the Internal Revenue Code. For 

taxpayers who do owe the payment, its amount is determined by such familiar factors 

as taxable income, number of dependents, and joint filing status. The requirement to 

pay is found in the Internal Revenue Code and enforced by the IRS. This process yields 

the essential feature of any tax: it produces at least some revenue for the Government. 

It is of course true that the Act describes the payment as a “penalty,” not a “tax.” 

But that does not control whether an exaction is within Congress’s constitutional power 

to tax. Our precedent reflects this: In 1922, we decided two challenges to the “Child 

Labor Tax” on the same day. In the first, we held that a suit to enjoin collection of the 
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so-called tax was barred by the Anti-Injunction Act. In the second case, however, we 

held that the same exaction, although labelled a tax, was not in fact authorized by 

Congress’s taxing power. That constitutional question was not controlled by Congress’s 

choice of label. We have similarly held that exactions not labelled taxes nonetheless 

were authorized by Congress’s power to tax. 

The same analysis here suggests that the shared responsibility payment may for 

constitutional purposes be considered a tax, not a penalty. In distinguishing penalties 

from taxes, this Court has explained that “if the concept of penalty means anything, it 

means punishment for an unlawful act or omission.” United States v. Reorganized 

CF&I Fabricators of Utah, Inc. (1996). While the individual mandate clearly aims to 

induce the purchase of health insurance, it need not be read to declare that failing to do 

so is unlawful. Neither the Act nor any other law attaches negative legal consequences 

to not buying health insurance, beyond requiring a payment to the IRS. The 

Government agrees with that reading, confirming that if someone chooses to pay rather 

than obtain health insurance, they have fully complied with the law. 

The joint dissenters argue that we cannot uphold §5000A as a tax because Congress 

did not “frame” it as such. Our precedent demonstrates that Congress had the power to 

impose the exaction in §5000A under the taxing power, and that §5000A need not be 

read to do more than impose a tax. That is sufficient to sustain it. The “question of the 

constitutionality of action taken by Congress does not depend on recitals of the power 

which it undertakes to exercise.” Woods v. Cloyd W. Miller Co. (1948). The Affordable 

Care Act’s requirement that certain individuals pay a financial penalty for not obtaining 

health insurance may reasonably be characterized as a tax. Because the Constitution 

permits such a tax, it is not our role to forbid it, or to pass upon its wisdom or fairness. 
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IV 

A 

The States also contend that the Medicaid expansion exceeds Congress’s authority 

under the Spending Clause. They claim that Congress is coercing the States to adopt 

the changes it wants by threatening to withhold all of a State’s Medicaid grants, unless 

the State accepts the new expanded funding and complies with the conditions that come 

with it. This, they argue, violates the basic principle that the “Federal Government may 

not compel the States to enact or administer a federal regulatory program.” 

There is no doubt that the Act dramatically increases state obligations under 

Medicaid. The current Medicaid program requires States to cover only certain discrete 

categories of needy individuals—pregnant women, children, needy families, the blind, 

the elderly, and the disabled. The Medicaid provisions of the Affordable Care Act, in 

contrast, require States to expand their Medicaid programs by 2014 to cover all 

individuals under the age of 65 with incomes below 133 percent of the federal poverty 

line. The Act also establishes a new “essential health benefits” package, which States 

must provide to all new Medicaid recipients—a level sufficient to satisfy a recipient’s 

obligations under the individual mandate. The Affordable Care Act provides that the 

Federal Government will pay 100 percent of the costs of covering these newly eligible 

individuals through 2016. In the following years, the federal payment level gradually 

decreases, to a minimum of 90 percent. 

The Spending Clause grants Congress the power “to pay the Debts and provide for 

the general Welfare of the United States.” We have long recognized that Congress may 

use this power to grant federal funds to the States, and may condition such a grant upon 
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the States’ “taking certain actions that Congress could not require them to take.” At the 

same time, our cases have recognized limits on Congress’s power under the Spending 

Clause to secure state compliance with federal objectives. Congress may use its 

spending power to create incentives for States to act in accordance with federal policies. 

But when “pressure turns into compulsion,” the legislation runs contrary to our system 

of federalism. The Constitution simply does not give Congress the authority to require 

the States to regulate. That is true whether Congress directly commands a State to 

regulate or indirectly coerces a State to adopt a federal regulatory system as its own. 

The States argue that the Medicaid expansion is far from the typical case. They 

object that Congress has crossed the line distinguishing encouragement from coercion 

in the way it has structured the funding: Instead of simply refusing to grant the new 

funds to States that will not accept the new conditions, Congress has also threatened to 

withhold those States’ existing Medicaid funds. The States claim that this threat serves 

no purpose other than to force unwilling States to sign up for the dramatic expansion in 

health care coverage effected by the Act. 

Given the nature of the threat and the programs at issue here, we must agree. We 

have upheld Congress’s authority to condition the receipt of funds on the States’ 

complying with restrictions on the use of those funds, because that is the means by 

which Congress ensures that the funds are spent according to its view of the “general 

Welfare.” Conditions that do not here govern the use of the funds, however, cannot be 

justified on that basis. When, for example, such conditions take the form of threats to 

terminate other significant independent grants, the conditions are properly viewed as a 

means of pressuring the States to accept policy changes. 

In this case, the financial “inducement” Congress has chosen is much more than 

“relatively mild encouragement”—it is a gun to the head. The threatened loss of over 
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10 percent of a State’s overall budget is economic dragooning that leaves the States 

with no real option but to acquiesce in the Medicaid expansion. 

Nothing in our opinion precludes Congress from offering funds under the 

Affordable Care Act to expand the availability of health care, and requiring that States 

accepting such funds comply with the conditions on their use. What Congress is not 

free to do is to penalize States that choose not to participate in that new program by 

taking away their existing Medicaid funding. Section 1396c gives the Secretary of 

Health and Human Services the authority to do just that. It allows her to withhold all 

“further [Medicaid] payments to the State” if she determines that the State is out of 

compliance with any Medicaid requirement, including those contained in the 

expansion. In light of the Court’s holding, the Secretary cannot apply §1396c to 

withdraw existing Medicaid funds for failure to comply with the requirements set out 

in the expansion. That fully remedies the constitutional violation we have identified. 

* * * 

The Affordable Care Act is constitutional in part and unconstitutional in part. The 

individual mandate cannot be upheld as an exercise of Congress’s power under the 

Commerce Clause. That Clause authorizes Congress to regulate interstate commerce, 

not to order individuals to engage in it. In this case, however, it is reasonable to construe 

what Congress has done as increasing taxes on those who have a certain amount of 

income, but choose to go without health insurance. Such legislation is within 

Congress’s power to tax. 

As for the Medicaid expansion, that portion of the Affordable Care Act violates the 

Constitution by threatening existing Medicaid funding. Congress has no authority to 

order the States to regulate according to its instructions. Congress may offer the States 

grants and require the States to comply with accompanying conditions, but the States 
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must have a genuine choice whether to accept the offer. The States are given no such 

choice in this case: They must either accept a basic change in the nature of Medicaid, 

or risk losing all Medicaid funding. The remedy for that constitutional violation is to 

preclude the Federal Government from imposing such a sanction. That remedy does not 

require striking down other portions of the Affordable Care Act. 

The Framers created a Federal Government of limited powers, and assigned to this 

Court the duty of enforcing those limits. The Court does so today. But the Court does 

not express any opinion on the wisdom of the Affordable Care Act. Under the 

Constitution, that judgment is reserved to the people. 

The judgment of the Court of Appeals for the Eleventh Circuit is affirmed in part 

and reversed in part. 

JUSTICE GINSBURG, with whom JUSTICE SOTOMAYOR joins, and with 

whom JUSTICE BREYER and JUSTICE KAGAN join as to Parts I, II, III, and IV, 

concurring in part, concurring in the judgment in part, and dissenting in part. 

I would hold that the Commerce Clause authorizes Congress to enact the minimum 

coverage provision. I would also hold that the Spending Clause permits the Medicaid 

expansion exactly as Congress enacted it. 

I 

The provision of health care is today a concern of national dimension, just as the 

provision of old-age and survivors’ benefits was in the 1930’s. In enacting the Patient 

Protection and Affordable Care Act (ACA), Congress comprehensively reformed the 

national market for health-care products and services. By any measure, that market is 

immense. Collectively, Americans spent $2.5 trillion on health care in 2009, accounting 

for 17.6% of our Nation’s economy. Unlike the market for almost any other product or 
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service, the market for medical care is one in which all individuals inevitably 

participate. Virtually every person residing in the United States, sooner or later, will 

visit a doctor or other health-care professional. Most people will do so repeatedly. 

When individuals make those visits, they face another reality of the current market 

for medical care: its high cost. To manage the risks associated with medical care—its 

high cost, its unpredictability, and its inevitability—most people in the United States 

obtain health insurance. Not all U. S. residents, however, have health insurance. The 

large number of individuals without health insurance, Congress found, heavily burdens 

the national health-care market. 

Medical-care providers deliver significant amounts of care to the uninsured for 

which the providers receive no payment. [They] do not absorb these bad debts. Instead, 

they raise their prices, passing along the cost of uncompensated care to those who do 

pay reliably: the government and private insurance companies. In response, private 

insurers increase their premiums, shifting the cost of the elevated bills from providers 

onto those who carry insurance. The net result: Those with health insurance subsidize 

the medical care of those without it. As economists would describe what happens, the 

uninsured “free ride” on those who pay for health insurance. Congress found that the 

cost-shifting just described “increases family [insurance] premiums by on average over 

$1,000 a year.” 

Aware that a national solution was required, Congress could have taken over the 

health-insurance market by establishing a tax-and-spend federal program like Social 

Security. Such a program, commonly referred to as a single-payer system (where the 

sole payer is the Federal Government), would have left little, if any, room for private 

enterprise or the States. Instead of going this route, Congress enacted the ACA, a 

solution that retains a robust role for private insurers and state governments. To make 
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its chosen approach work, however, Congress had to use some new tools, including a 

requirement that most individuals obtain private health insurance coverage. In sum, 

Congress passed the minimum coverage provision as a key component of the ACA to 

address an economic and social problem that has plagued the Nation for decades: the 

large number of U. S. residents who are unable or unwilling to obtain health insurance. 

Whatever one thinks of the policy decision Congress made, it was Congress’ 

prerogative to make it. Reviewed with appropriate deference, the minimum coverage 

provision, allied to the guaranteed-issue and community-rating prescriptions, should 

survive measurement under the Commerce and Necessary and Proper Clauses. 

II 

The Commerce Clause “was the Framers’ response to the central problem that gave rise 

to the Constitution itself.” EEOC v. Wyoming (1983). What was needed was a “national 

Government armed with a positive & compleat authority in all cases where uniform 

measures are necessary.” See Letter from James Madison to Edmund Randolph (Apr. 

8, 1787). The Framers understood that the “general Interests of the Union” would 

change over time, in ways they could not anticipate. Accordingly, they recognized that 

the Constitution was of necessity a “great outlin[e],” not a detailed blueprint, see 

McCulloch v. Maryland (1819), and that its provisions included broad concepts, to be 

“explained by the context or by the facts of the case.” Letter from James Madison to N. 

P. Trist (Dec. 1831). Consistent with the Framers’ intent, we have repeatedly 

emphasized that Congress’ authority under the Commerce Clause is dependent upon 

“practical” considerations, including “actual experience.” Jones & Laughlin Steel Corp. 

(1937). 
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Until today, this Court’s pragmatic approach to judging whether Congress validly 

exercised its commerce power was guided by two familiar principles. First, Congress 

has the power to regulate economic activities “that substantially affect interstate 

commerce.” Gonzales v. Raich (2005). Second, we owe a large measure of respect to 

Congress when it frames and enacts economic and social legislation. Straightforward 

application of these principles would require the Court to hold that the minimum 

coverage provision is proper Commerce Clause legislation. Beyond dispute, Congress 

had a rational basis for concluding that the uninsured, as a class, substantially affect 

interstate commerce. The minimum coverage provision, furthermore, bears a 

“reasonable connection” to Congress’ goal of protecting the health-care market from 

the disruption caused by individuals who fail to obtain insurance. By requiring those 

who do not carry insurance to pay a toll, the minimum coverage provision gives 

individuals a strong incentive to insure. This incentive, Congress had good reason to 

believe, would reduce the number of uninsured and, correspondingly, mitigate the 

adverse impact the uninsured have on the national health-care market. 

Rather than evaluating the constitutionality of the minimum coverage provision in 

the manner established by our precedents, The Chief Justice relies on a newly minted 

constitutional doctrine. The commerce power does not, The Chief Justice announces, 

permit Congress to “compel individuals to become active in commerce by purchasing 

a product.” The Chief Justice’s novel constraint on Congress’ commerce power gains 

no force from our precedent and for that reason alone warrants disapprobation. But even 

assuming, for the moment, that Congress lacks authority under the Commerce Clause 

to “compel individuals not engaged in commerce to purchase an unwanted product,” 

such a limitation would be inapplicable here. Everyone will, at some point, consume 

health-care products and services. Thus, if The Chief Justice is correct that an 
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insurance-purchase requirement can be applied only to those who “actively” consume 

health care, the minimum coverage provision fits the bill. 

The Chief Justice does not dispute that all U. S. residents participate in the market 

for health services over the course of their lives. But, The Chief Justice insists, the 

uninsured cannot be considered active in the market for health care, because “the 

proximity and degree of connection between the [uninsured today] and [their] 

subsequent commercial activity is too lacking.” This argument has multiple flaws. First, 

more than 60% of those without insurance visit a hospital or doctor’s office each year. 

Second, it is Congress’ role, not the Court’s, to delineate the boundaries of the market 

the Legislature seeks to regulate. Third, contrary to The Chief Justice’s contention, our 

precedent does indeed support “the proposition that Congress may dictate the conduct 

of an individual today because of prophesied future activity.” Our decisions 

acknowledge Congress’ authority, under the Commerce Clause, to direct the conduct 

of an individual today (the farmer in Wickard, stopped from growing excess wheat; the 

plaintiff in Raich, ordered to cease cultivating marijuana) because of a prophesied 

future transaction (the eventual sale of that wheat or marijuana in the interstate market). 

Congress’ actions are even more rational in this case, where the future activity (the 

consumption of medical care) is certain to occur, the sole uncertainty being the time the 

activity will take place. 

Underlying The Chief Justice’s view that the Commerce Clause must be confined 

to the regulation of active participants in a commercial market is a fear that the 

commerce power would otherwise know no limits. The joint dissenters express a similar 

apprehension. This concern is unfounded. First, The Chief Justice could certainly 

uphold the individual mandate without giving Congress carte blanche to enact any and 

all purchase mandates. The unique attributes of the health-care market render everyone 
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active in that market and give rise to a significant free-riding problem that does not 

occur in other markets. Nor would the commerce power be unbridled, absent The Chief 

Justice’s “activity” limitation. Congress would remain unable to regulate noneconomic 

conduct that has only an attenuated effect on interstate commerce and is traditionally 

left to state law. 

Other provisions of the Constitution also check congressional overreaching. A 

mandate to purchase a particular product would be unconstitutional if, for example, the 

edict impermissibly abridged the freedom of speech, interfered with the free exercise 

of religion, or infringed on a liberty interest protected by the Due Process Clause. 

Supplementing these legal restraints is a formidable check on congressional power: the 

democratic process. As the controversy surrounding the passage of the Affordable Care 

Act attests, purchase mandates are likely to engender political resistance. 

III 

Asserting that the Necessary and Proper Clause does not authorize the minimum 

coverage provision, The Chief Justice focuses on the word “proper.” A mandate to 

purchase health insurance is not “proper” legislation, The Chief Justice urges, because 

the command “undermines the structure of government established by the 

Constitution.” If long on rhetoric, The Chief Justice’s argument is short on substance. 

The Chief Justice cites only two cases in which this Court concluded that a federal 

statute impermissibly transgressed the Constitution’s boundary between state and 

federal authority: Printz v. United States (1997) and New York v. United States (1992). 

The statutes at issue in both cases, however, compelled state officials to act on the 

Federal Government’s behalf. The minimum coverage provision, in contrast, acts 
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“directly upon individuals, without employing the States as intermediaries.” New York. 

The provision is thus entirely consistent with the Constitution’s design. 

V 

Through Medicaid, Congress has offered the States an opportunity to furnish health 

care to the poor with the aid of federal financing. To receive federal Medicaid funds, 

States must provide health benefits to specified categories of needy persons, including 

pregnant women, children, parents, and adults with disabilities. The spending power 

conferred by the Constitution, the Court has never doubted, permits Congress to define 

the contours of programs financed with federal funds. 

The Chief Justice acknowledges that Congress may “condition the receipt of federal 

funds on the States’ complying with restrictions on the use of those funds,” but 

nevertheless concludes that the 2010 expansion is unduly coercive. His conclusion rests 

on three premises, each of them essential to his theory. First, the Medicaid expansion 

is, in The Chief Justice’s view, a new grant program, not an addition to the Medicaid 

program existing before the ACA’s enactment. Congress, The Chief Justice maintains, 

has threatened States with the loss of funds from an old program in an effort to get them 

to adopt a new one. Second, the expansion was unforeseeable by the States when they 

first signed on to Medicaid. Third, the threatened loss of funding is so large that the 

States have no real choice but to participate in the Medicaid expansion. The Chief 

Justice therefore—for the first time ever—finds an exercise of Congress’ spending 

power unconstitutionally coercive. 

Medicaid, as amended by the ACA, however, is not two spending programs; it is a 

single program with a constant aim—to enable poor persons to receive basic health care 

when they need it. Given past expansions, plus express statutory warning that Congress 
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may change the requirements participating States must meet, there can be no tenable 

claim that the ACA fails for lack of notice. Moreover, States have no entitlement to 

receive any Medicaid funds; they enjoy only the opportunity to accept funds on 

Congress’ terms. Future Congresses are not bound by their predecessors’ dispositions; 

they have authority to spend federal revenue as they see fit. The Federal Government, 

therefore, is not, as The Chief Justice charges, threatening States with the loss of 

“existing” funds from one spending program in order to induce them to opt into another 

program. Congress is simply requiring States to do what States have long been required 

to do to receive Medicaid funding: comply with the conditions Congress prescribes for 

participation. 

The alternative to conditional federal spending, it bears emphasis, is not state 

autonomy but state marginalization. In 1965, Congress elected to nationalize health 

coverage for seniors through Medicare. It could similarly have established Medicaid as 

an exclusively federal program. Instead, Congress gave the States the opportunity to 

partner in the program’s administration and development. Absent from the nationalized 

model, of course, is the state-level policy discretion and experimentation that is 

Medicaid’s hallmark; undoubtedly the interests of federalism are better served when 

States retain a meaningful role in the implementation of a program of such importance. 

The Chief Justice ultimately asks whether “the financial inducement offered by 

Congress passed the point at which pressure turns into compulsion.” The financial 

inducement Congress employed here, he concludes, crosses that threshold: The 

threatened withholding of “existing Medicaid funds” is “a gun to the head” that forces 

States to acquiesce. 

The Chief Justice sees no need to “fix the outermost line where persuasion gives 

way to coercion.” When future Spending Clause challenges arrive, as they likely will 
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in the wake of today’s decision, how will litigants and judges assess whether “a State 

has a legitimate choice whether to accept the federal conditions in exchange for federal 

funds”? Are courts to measure the number of dollars the Federal Government might 

withhold for noncompliance? The portion of the State’s budget at stake? And which 

State’s—or States’—budget is determinative? Does it matter that Florida, unlike most 

States, imposes no state income tax, and therefore might be able to replace foregone 

federal funds with new state revenue? Or that the coercion state officials in fact fear is 

punishment at the ballot box for turning down a politically popular federal grant? The 

coercion inquiry, therefore, appears to involve political judgments that defy judicial 

calculation. 

At bottom, my colleagues’ position is that the States’ reliance on federal funds 

limits Congress’ authority to alter its spending programs. This gets things backwards: 

Congress, not the States, is tasked with spending federal money in service of the general 

welfare. And each successive Congress is empowered to appropriate funds as it sees fit. 

When the 110th Congress reached a conclusion about Medicaid funds that differed from 

its predecessors’ view, it abridged no State’s right to “existing,” or “pre-existing,” 

funds. For, in fact, there are no such funds. There is only money States anticipate 

receiving from future Congresses. 

JUSTICE SCALIA, JUSTICE KENNEDY, JUSTICE THOMAS, and JUSTICE 

ALITO, dissenting. 

Congress has set out to remedy the problem that the best health care is beyond the 

reach of many Americans who cannot afford it. It can assuredly do that, by exercising 

the powers accorded to it under the Constitution. The question in this case, however, is 

whether the complex structures and provisions of the Patient Protection and Affordable 
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Care Act (Affordable Care Act or ACA) go beyond those powers. We conclude that 

they do. 

This case is in one respect difficult: it presents two questions of first impression. 

The first of those is whether failure to engage in economic activity (the purchase of 

health insurance) is subject to regulation under the Commerce Clause. Failure to act 

does result in an effect on commerce, and hence might be said to come under this 

Court’s “affecting commerce” criterion of Commerce Clause jurisprudence. But in 

none of its decisions has this Court extended the Clause that far. The second question 

is whether the congressional power to tax and spend, U. S. Const., Art. I, §8, cl. 1, 

permits the conditioning of a State’s continued receipt of all funds under a massive 

state-administered federal welfare program upon its acceptance of an expansion to that 

program. Several of our opinions have suggested that the power to tax and spend cannot 

be used to coerce state administration of a federal program, but we have never found a 

law enacted under the spending power to be coercive. Those questions are difficult. 

The case is easy and straightforward, however, in another respect. What is 

absolutely clear, affirmed by the text of the 1789 Constitution, by the Tenth 

Amendment ratified in 1791, and by innumerable cases of ours in the 220 years since, 

is that there are structural limits upon federal power—upon what it can prescribe with 

respect to private conduct, and upon what it can impose upon the sovereign States. 

Whatever may be the conceptual limits upon the Commerce Clause and upon the power 

to tax and spend, they cannot be such as will enable the Federal Government to regulate 

all private conduct and to compel the States to function as administrators of federal 

programs. 

That clear principle carries the day here. Wickard v. Filburn (1942) held that the 

economic activity of growing wheat, even for one’s own consumption, affected 
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commerce sufficiently that it could be regulated, always has been regarded as the ne 

plus ultra of expansive Commerce Clause jurisprudence. To go beyond that, and to say 

the failure to grow wheat (which is not an economic activity, or any activity at all) 

nonetheless affects commerce and therefore can be federally regulated, is to make mere 

breathing in and out the basis for federal prescription and to extend federal power to 

virtually all human activity. 

As for the constitutional power to tax and spend for the general welfare: The Court 

has long since expanded that beyond (what Madison thought it meant) taxing and 

spending for those aspects of the general welfare that were within the Federal 

Government’s enumerated powers. Thus, we now have sizable federal Departments 

devoted to subjects not mentioned among Congress’ enumerated powers, and only 

marginally related to commerce: the Department of Education, the Department of 

Health and Human Services, the Department of Housing and Urban Development. The 

principal practical obstacle that prevents Congress from using the tax-and-spend power 

to assume all the general-welfare responsibilities traditionally exercised by the States 

is the sheer impossibility of managing a Federal Government large enough to 

administer such a system. That obstacle can be overcome by granting funds to the 

States, allowing them to administer the program. That is fair and constitutional enough 

when the States freely agree to have their powers employed and their employees 

enlisted in the federal scheme. But it is a blatant violation of the constitutional structure 

when the States have no choice. 

The Act before us here exceeds federal power both in mandating the purchase of 

health insurance and in denying nonconsenting States all Medicaid funding. These parts 

of the Act are central to its design and operation, and all  the Act’s other provisions 
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would not have been enacted without them. In our view it must follow that the entire 

statute is inoperative. 

I 

[The opinion first argues that the individual mandate exceeds congressional power 

under the Commerce and Necessary and Proper Clauses. It then turns to the 

government’s claim that the individual mandate is “independently authorized” by the 

federal taxing power.] 

The phrase “independently authorized” suggests the existence of a creature never 

hitherto seen in the United States Reports: A penalty for constitutional purposes that is 

also a tax for constitutional purposes. The two are mutually exclusive. It is important 

to bear this in mind in evaluating the tax argument of the Government and of those who 

support it: The issue is not whether Congress had the power to frame the minimum-

coverage provision as a tax, but whether it did so. 

Our cases establish a clear line between a tax and a penalty: “A tax is an enforced 

contribution to provide for the support of government; a penalty is an exaction imposed 

by statute as punishment for an unlawful act.” United States v. Reorganized CF&I 

Fabricators of Utah, Inc. (1996). In a few cases, this Court has held that a “tax” imposed 

upon private conduct was so onerous as to be in effect a penalty. But we have never 

held—never—that a penalty imposed for violation of the law was so trivial as to be in 

effect a tax. We have never held that any exaction imposed for violation of the law is 

an exercise of Congress’ taxing power—even when the statute calls it a tax, much less 

when (as here) the statute repeatedly calls it a penalty. When an act “adopts the criteria 

of wrongdoing” and then imposes a monetary penalty as the “principal consequence on 
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those who transgress its standard,” it creates a regulatory penalty, not a tax. Child Labor 

Tax Case (1922). 

So the question is, quite simply, whether the exaction here is imposed for violation 

of the law. It unquestionably is. The minimum-coverage provision is found in 26 U. S. 

C. §5000A, entitled “Requirement to maintain minimum essential coverage.” It 

commands that every “applicable individual shall ensure that the individual is covered 

under minimum essential coverage.” And the immediately following provision states 

that, “if an applicable individual fails to meet the requirement of subsection (a), there 

is hereby imposed a penalty.” And several of Congress’ legislative “findings” with 

regard to §5000A confirm that it sets forth a legal requirement and constitutes the 

assertion of regulatory power, not mere taxing power. 

In the face of all these indications of a regulatory requirement accompanied by a 

penalty, the Solicitor General assures us that “neither the Treasury Department nor the 

Department of Health and Human Services interprets Section 5000A as imposing a 

legal obligation,” and that “if [those subject to the act] pay the tax penalty, they’re in 

compliance with the law.” These self-serving litigating positions are entitled to no 

weight. What counts is what the statute says, and that is entirely clear. The nail in the 

coffin is that the mandate and penalty are located in Title I of the Act, its operative core, 

rather than where a tax would be found—in Title IX, containing the Act’s “Revenue 

Provisions.” In sum, “the terms of the act render it unavoidable,” Parsons v. Bedford 

(1830), that Congress imposed a regulatory penalty, not a tax. 

For all these reasons, to say that the Individual Mandate merely imposes a tax is not 

to interpret the statute but to rewrite it. Judicial tax-writing is particularly troubling. We 

have no doubt that Congress knew precisely what it was doing when it rejected an 

earlier version of this legislation that imposed a tax instead of a requirement-with-
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penalty. Imposing a tax through judicial legislation inverts the constitutional scheme, 

and places the power to tax in the branch of government least accountable to the 

citizenry. 
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