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Obergefell v. Hodges 
576 U.S. ___ (2015) 

Michigan, Kentucky, Ohio, and Tennessee defined marriage as a union between one man and one 
woman. The petitioners, fourteen same-sex couples and two men whose same-sex partners are 
deceased, filed suits in Federal District Courts in their home States, claiming that respondent state 
officials violated the Fourteenth Amendment by denying them the right to marry or to have 
marriages lawfully performed in another State given full recognition. Each District Court ruled in 
petitioners’ favor, but the Sixth Circuit consolidated the cases and reversed. The Supreme Court 
granted certiorari. Opinion of the Court: Kennedy, Breyer, Sotomayor, Kagan. Dissenting 
opinions: Roberts, Scalia, Thomas; Scalia, Thomas; Thomas, Scalia; Alito, Scalia, Thomas. 

JUSTICE KENNEDY delivered the opinion of the Court. 
The Constitution promises liberty to all within its reach, a liberty that includes certain specific 

rights that allow persons, within a lawful realm, to define and express their identity. The petitioners 
in these cases seek to find that liberty by marrying someone of the same sex and having their 
marriages deemed lawful on the same terms and conditions as marriages between persons of the 
opposite sex…. 

II 
Before addressing the principles and precedents that govern these cases, it is appropriate to note 
the history of the subject now before the Court. 

A 
From their beginning to their most recent page, the annals of human history reveal the transcendent 
importance of marriage. The lifelong union of a man and a woman always has promised nobility 
and dignity to all persons, without regard to their station in life. Marriage is sacred to those who 
live by their religions and offers unique fulfillment to those who find meaning in the secular realm. 
Its dynamic allows two people to find a life that could not be found alone, for a marriage becomes 
greater than just the two persons. Rising from the most basic human needs, marriage is essential 
to our most profound hopes and aspirations. 

The centrality of marriage to the human condition makes it unsurprising that the institution has 
existed for millennia and across civilizations. Since the dawn of history, marriage has transformed 
strangers into relatives, binding families and societies together. Confucius taught that marriage lies 
at the foundation of government. This wisdom was echoed centuries later and half a world away 
by Cicero, who wrote, “The first bond of society is marriage; next, children; and then the family.” 
There are untold references to the beauty of marriage in religious and philosophical texts spanning 
time, cultures, and faiths, as well as in art and literature in all their forms. It is fair and necessary 
to say these references were based on the understanding that marriage is a union between two 
persons of the opposite sex. 
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That history is the beginning of these cases. The respondents say it should be the end as well. 
To them, it would demean a timeless institution if the concept and lawful status of marriage were 
extended to two persons of the same sex. Marriage, in their view, is by its nature a gender-
differentiated union of man and woman. This view long has been held—and continues to be held—
in good faith by reasonable and sincere people here and throughout the world. 

The petitioners acknowledge this history but contend that these cases cannot end there. Were 
their intent to demean the revered idea and reality of marriage, the petitioners’ claims would be of 
a different order. But that is neither their purpose nor their submission. To the contrary, it is the 
enduring importance of marriage that underlies the petitioners’ contentions. This, they say, is their 
whole point. Far from seeking to devalue marriage, the petitioners seek it for themselves because 
of their respect—and need—for its privileges and responsibilities. And their immutable nature 
dictates that same-sex marriage is their only real path to this profound commitment…. 

B 
The ancient origins of marriage confirm its centrality, but it has not stood in isolation from 
developments in law and society. The history of marriage is one of both continuity and change. 
That institution—even as confined to opposite-sex relations—has evolved over time. 

For example, marriage was once viewed as an arrangement by the couple’s parents based on 
political, religious, and financial concerns; but by the time of the Nation’s founding it was 
understood to be a voluntary contract between a man and a woman. As the role and status of 
women changed, the institution further evolved. Under the centuries-old doctrine of coverture, a 
married man and woman were treated by the State as a single, male-dominated legal entity. As 
women gained legal, political, and property rights, and as society began to understand that women 
have their own equal dignity, the law of coverture was abandoned. These and other developments 
in the institution of marriage over the past centuries were not mere superficial changes. Rather, 
they worked deep transformations in its structure, affecting aspects of marriage long viewed by 
many as essential. 

These new insights have strengthened, not weakened, the institution of marriage. Indeed, 
changed understandings of marriage are characteristic of a Nation where new dimensions of 
freedom become apparent to new generations, often through perspectives that begin in pleas or 
protests and then are considered in the political sphere and the judicial process. 

This dynamic can be seen in the Nation’s experiences with the rights of gays and lesbians. Until 
the mid-20th century, same-sex intimacy long had been condemned as immoral by the state itself 
in most Western nations, a belief often embodied in the criminal law. For this reason, among 
others, many persons did not deem homosexuals to have dignity in their own distinct identity. A 
truthful declaration by same-sex couples of what was in their hearts had to remain unspoken. Even 
when a greater awareness of the humanity and integrity of homosexual persons came in the period 
after World War II, the argument that gays and lesbians had a just claim to dignity was in conflict 
with both law and widespread social conventions. Same-sex intimacy remained a crime in many 
States. Gays and lesbians were prohibited from most government employment, barred from 
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military service, excluded under immigration laws, targeted by police, and burdened in their rights 
to associate. 

For much of the 20th century, moreover, homosexuality was treated as an illness. When the 
American Psychiatric Association published the first Diagnostic and Statistical Manual of Mental 
Disorders in 1952, homosexuality was classified as a mental disorder, a position adhered to until 
1973. Only in more recent years have psychiatrists and others recognized that sexual orientation 
is both a normal expression of human sexuality and immutable. 

In the late 20th century, following substantial cultural and political developments, same-sex 
couples began to lead more open and public lives and to establish families. This development was 
followed by a quite extensive discussion of the issue in both governmental and private sectors and 
by a shift in public attitudes toward greater tolerance. As a result, questions about the rights of 
gays and lesbians soon reached the courts, where the issue could be discussed in the formal 
discourse of the law. 

This Court first gave detailed consideration to the legal status of homosexuals in Bowers v. 
Hardwick (1986). There it upheld the constitutionality of a Georgia law deemed to criminalize 
certain homosexual acts. Ten years later, in Romer v. Evans (1996), the Court invalidated an 
amendment to Colorado’s Constitution that sought to foreclose any branch or political subdivision 
of the State from protecting persons against discrimination based on sexual orientation. Then, in 
2003, the Court overruled Bowers, holding that laws making same-sex intimacy a crime “demea[n] 
the lives of homosexual persons.” Lawrence v. Texas. 

Against this background, the legal question of same-sex marriage arose. In 1993, the Hawaii 
Supreme Court held Hawaii’s law restricting marriage to opposite-sex couples constituted a 
classification on the basis of sex and was therefore subject to strict scrutiny under the Hawaii 
Constitution. Although this decision did not mandate that same-sex marriage be allowed, some 
States were concerned by its implications and reaffirmed in their laws that marriage is defined as 
a union between opposite-sex partners. So too in 1996, Congress passed the Defense of Marriage 
Act (DOMA) defining marriage for all federal-law purposes as “only a legal union between one 
man and one woman as husband and wife.” 

The new and widespread discussion of the subject led other States to a different conclusion. In 
2003, the Supreme Judicial Court of Massachusetts held the State’s Constitution guaranteed same-
sex couples the right to marry. See Goodridge v. Department of Public Health (2003). After that 
ruling, some additional States granted marriage rights to same-sex couples, either through judicial 
or legislative processes…. Two Terms ago, in United States v. Windsor (2013), this Court 
invalidated DOMA to the extent it barred the Federal Government from treating same-sex 
marriages as valid even when they were lawful in the State where they were licensed. DOMA, the 
Court held, impermissibly disparaged those same-sex couples “who wanted to affirm their 
commitment to one another before their children, their family, their friends, and their community.” 

Numerous cases about same-sex marriage have reached the United States Courts of Appeals in 
recent years. In accordance with the judicial duty to base their decisions on principled reasons and 
neutral discussions, without scornful or disparaging commentary, courts have written a substantial 
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body of law considering all sides of these issues. That case law helps to explain and formulate the 
underlying principles this Court now must consider. With the exception of the opinion here under 
review …, the Courts of Appeals have held that excluding same-sex couples from marriage 
violates the Constitution. There also have been many thoughtful District Court 
decisions addressing same-sex marriage—and most of them, too, have concluded same-sex 
couples must be allowed to marry. In addition, the highest courts of many States have contributed 
to this ongoing dialogue in decisions interpreting their own State Constitutions…. 

III 
Under the Due Process Clause of the Fourteenth Amendment, no State shall “deprive any person 
of life, liberty, or property, without due process of law.” The fundamental liberties protected by 
this Clause include most of the rights enumerated in the Bill of Rights. In addition, these liberties 
extend to certain personal choices central to individual dignity and autonomy, including intimate 
choices that define personal identity and beliefs. 

The identification and protection of fundamental rights is an enduring part of the judicial duty 
to interpret the Constitution. That responsibility, however, “has not been reduced to any formula.” 
Rather, it requires courts to exercise reasoned judgment in identifying interests of the person so 
fundamental that the State must accord them its respect. That process is guided by many of the 
same considerations relevant to analysis of other constitutional provisions that set forth broad 
principles rather than specific requirements. History and tradition guide and discipline this inquiry 
but do not set its outer boundaries. That method respects our history and learns from it without 
allowing the past alone to rule the present. 

The nature of injustice is that we may not always see it in our own times. The generations that 
wrote and ratified the Bill of Rights and the Fourteenth Amendment did not presume to know the 
extent of freedom in all of its dimensions, and so they entrusted to future generations a charter 
protecting the right of all persons to enjoy liberty as we learn its meaning. When new insight 
reveals discord between the Constitution’s central protections and a received legal stricture, a 
claim to liberty must be addressed. 

Applying these established tenets, the Court has long held the right to marry is protected by the 
Constitution. In Loving v. Virginia (1967), which invalidated bans on interracial unions, a 
unanimous Court held marriage is “one of the vital personal rights essential to the orderly pursuit 
of happiness by free men.” … Over time and in other contexts, the Court has reiterated that the 
right to marry is fundamental under the Due Process Clause. 

It cannot be denied that this Court’s cases describing the right to marry presumed a relationship 
involving opposite-sex partners. The Court, like many institutions, has made assumptions defined 
by the world and time of which it is a part. This was evident in Baker v. Nelson, a one-line summary 
decision issued in 1972, holding the exclusion of same-sex couples from marriage did not present 
a substantial federal question. 

Still, there are other, more instructive precedents. This Court’s cases have expressed 
constitutional principles of broader reach. In defining the right to marry these cases have identified 
essential attributes of that right based in history, tradition, and other constitutional liberties inherent 
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in this intimate bond. And in assessing whether the force and rationale of its cases apply to same-
sex couples, the Court must respect the basic reasons why the right to marry has been long 
protected. 

This analysis compels the conclusion that same-sex couples may exercise the right to marry. 
The four principles and traditions to be discussed demonstrate that the reasons marriage is 
fundamental under the Constitution apply with equal force to same-sex couples. 

A first premise of the Court’s relevant precedents is that the right to personal choice regarding 
marriage is inherent in the concept of individual autonomy. This abiding connection between 
marriage and liberty is why Loving invalidated interracial marriage bans under the Due Process 
Clause…. Choices about marriage shape an individual’s destiny…. The nature of marriage is that, 
through its enduring bond, two persons together can find other freedoms, such as expression, 
intimacy, and spirituality. This is true for all persons, whatever their sexual orientation. There is 
dignity in the bond between two men or two women who seek to marry and in their autonomy to 
make such profound choices. 

A second principle in this Court’s jurisprudence is that the right to marry is fundamental because 
it supports a two-person union unlike any other in its importance to the committed individuals…. 
Marriage responds to the universal fear that a lonely person might call out only to find no one 
there. It offers the hope of companionship and understanding and assurance that while both still 
live there will be someone to care for the other. 

As this Court held in Lawrence, … “[w]hen sexuality finds overt expression in intimate conduct 
with another person, the conduct can be but one element in a personal bond that is more enduring.” 
But while Lawrence confirmed a dimension of freedom that allows individuals to engage in 
intimate association without criminal liability, it does not follow that freedom stops there. Outlaw 
to outcast may be a step forward, but it does not achieve the full promise of liberty. 

A third basis for protecting the right to marry is that it safeguards children and families and thus 
draws meaning from related rights of childrearing, procreation, and education…. By giving 
recognition and legal structure to their parents’ relationship, marriage allows children “to 
understand the integrity and closeness of their own family and its concord with other families in 
their community and in their daily lives.” Windsor. Marriage also affords the permanency and 
stability important to children’s best interests. 

As all parties agree, many same-sex couples provide loving and nurturing homes to their 
children, whether biological or adopted. And hundreds of thousands of children are presently being 
raised by such couples. Most States have allowed gays and lesbians to adopt, either as individuals 
or as couples, and many adopted and foster children have same-sex parents. This provides 
powerful confirmation from the law itself that gays and lesbians can create loving, supportive 
families. 

Excluding same-sex couples from marriage thus conflicts with a central premise of the right to 
marry. Without the recognition, stability, and predictability marriage offers, their children suffer 
the stigma of knowing their families are somehow lesser. They also suffer the significant material 
costs of being raised by unmarried parents, relegated through no fault of their own to a more 



© 2020 Taylor & Francis 
 

difficult and uncertain family life. The marriage laws at issue here thus harm and humiliate the 
children of same-sex couples. 

That is not to say the right to marry is less meaningful for those who do not or cannot have 
children. An ability, desire, or promise to procreate is not and has not been a prerequisite for a 
valid marriage in any State. In light of precedent protecting the right of a married couple not to 
procreate, it cannot be said the Court or the States have conditioned the right to marry on the 
capacity or commitment to procreate. The constitutional marriage right has many aspects, of which 
childbearing is only one. 

Fourth and finally, this Court’s cases and the Nation’s traditions make clear that marriage is a 
keystone of our social order…. For that reason, just as a couple vows to support each other, so 
does society pledge to support the couple, offering symbolic recognition and material benefits to 
protect and nourish the union. Indeed, while the States are in general free to vary the benefits they 
confer on all married couples, they have throughout our history made marriage the basis for an 
expanding list of governmental rights, benefits, and responsibilities. These aspects of marital status 
include: taxation; inheritance and property rights; rules of intestate succession; spousal privilege 
in the law of evidence; hospital access; medical decision-making authority; adoption rights; the 
rights and benefits of survivors; birth and death certificates; professional ethics rules; campaign 
finance restrictions; workers’ compensation benefits; health insurance; and child custody, support, 
and visitation rules. Valid marriage under state law is also a significant status for over a thousand 
provisions of federal law. The States have contributed to the fundamental character of the marriage 
right by placing that institution at the center of so many facets of the legal and social order. 

There is no difference between same- and opposite-sex couples with respect to this principle. 
Yet by virtue of their exclusion from that institution, same-sex couples are denied the constellation 
of benefits that the States have linked to marriage. This harm results in more than just material 
burdens. Same-sex couples are consigned to an instability many opposite-sex couples would deem 
intolerable in their own lives. As the State itself makes marriage all the more precious by the 
significance it attaches to it, exclusion from that status has the effect of teaching that gays and 
lesbians are unequal in important respects. It demeans gays and lesbians for the State to lock them 
out of a central institution of the Nation’s society. Same-sex couples, too, may aspire to the 
transcendent purposes of marriage and seek fulfillment in its highest meaning. 

The limitation of marriage to opposite-sex couples may long have seemed natural and just, but 
its inconsistency with the central meaning of the fundamental right to marry is now manifest. With 
that knowledge must come the recognition that laws excluding same-sex couples from the marriage 
right impose stigma and injury of the kind prohibited by our basic charter…. 

The right to marry is fundamental as a matter of history and tradition, but rights come not from 
ancient sources alone. They rise, too, from a better-informed understanding of how constitutional 
imperatives define a liberty that remains urgent in our own era. Many who deem same-sex 
marriage to be wrong reach that conclusion based on decent and honorable religious or 
philosophical premises, and neither they nor their beliefs are disparaged here. But when that 
sincere, personal opposition becomes enacted law and public policy, the necessary consequence is 
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to put the imprimatur of the State itself on an exclusion that soon demeans or stigmatizes those 
whose own liberty is then denied. Under the Constitution, same-sex couples seek in marriage the 
same legal treatment as opposite-sex couples, and it would disparage their choices and diminish 
their personhood to deny them this right. 

The right of same-sex couples to marry that is part of the liberty promised by the Fourteenth 
Amendment is derived, too, from that Amendment’s guarantee of the equal protection of the laws. 
The Due Process Clause and the Equal Protection Clause are connected in a profound way, though 
they set forth independent principles. Rights implicit in liberty and rights secured by equal 
protection may rest on different precepts and are not always co-extensive, yet in some instances 
each may be instructive as to the meaning and reach of the other. In any particular case one Clause 
may be thought to capture the essence of the right in a more accurate and comprehensive way, 
even as the two Clauses may converge in the identification and definition of the right. This 
interrelation of the two principles furthers our understanding of what freedom is and must 
become…. 

Indeed, in interpreting the Equal Protection Clause, the Court has recognized that new insights 
and societal understandings can reveal unjustified inequality within our most fundamental 
institutions that once passed unnoticed and unchallenged.…. It is now clear that the challenged 
laws burden the liberty of same-sex couples, and it must be further acknowledged that they abridge 
central precepts of equality. Here the marriage laws enforced by the respondents are in essence 
unequal: same-sex couples are denied all the benefits afforded to opposite-sex couples and are 
barred from exercising a fundamental right. Especially against a long history of disapproval of 
their relationships, this denial to same-sex couples of the right to marry works a grave and 
continuing harm. The imposition of this disability on gays and lesbians serves to disrespect and 
subordinate them. And the Equal Protection Clause, like the Due Process Clause, prohibits this 
unjustified infringement of the fundamental right to marry. 

These considerations lead to the conclusion that the right to marry is a fundamental right 
inherent in the liberty of the person, and under the Due Process and Equal Protection Clauses of 
the Fourteenth Amendment couples of the same-sex may not be deprived of that right and that 
liberty. The Court now holds that same-sex couples may exercise the fundamental right to marry. 
No longer may this liberty be denied to them. Baker v. Nelson must be and now is overruled, and 
the State laws challenged by Petitioners in these cases are now held invalid to the extent they 
exclude same-sex couples from civil marriage on the same terms and conditions as opposite-sex 
couples. 

IV 
There may be an initial inclination in these cases to proceed with caution—to await further 
legislation, litigation, and debate. The respondents warn there has been insufficient democratic 
discourse before deciding an issue so basic as the definition of marriage…. Yet there has been far 
more deliberation than this argument acknowledges. There have been referenda, legislative 
debates, and grassroots campaigns, as well as countless studies, papers, books, and other popular 
and scholarly writings. There has been extensive litigation in state and federal courts. Judicial 
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opinions addressing the issue have been informed by the contentions of parties and counsel, which, 
in turn, reflect the more general, societal discussion of same-sex marriage and its meaning that has 
occurred over the past decades…. 

Of course, the Constitution contemplates that democracy is the appropriate process for change, 
so long as that process does not abridge fundamental rights…. The dynamic of our constitutional 
system is that individuals need not await legislative action before asserting a fundamental right. 
The Nation’s courts are open to injured individuals who come to them to vindicate their own direct, 
personal stake in our basic charter. An individual can invoke a right to constitutional protection 
when he or she is harmed, even if the broader public disagrees and even if the legislature refuses 
to act. The idea of the Constitution “was to withdraw certain subjects from the vicissitudes of 
political controversy, to place them beyond the reach of majorities and officials and to establish 
them as legal principles to be applied by the courts.” This is why “fundamental rights may not be 
submitted to a vote; they depend on the outcome of no elections.” Ibid. It is of no moment whether 
advocates of same-sex marriage now enjoy or lack momentum in the democratic process. The 
issue before the Court here is the legal question whether the Constitution protects the right of same-
sex couples to marry…. 

Finally, it must be emphasized that religions, and those who adhere to religious doctrines, may 
continue to advocate with utmost, sincere conviction that, by divine precepts, same-sex marriage 
should not be condoned. The First Amendment ensures that religious organizations and persons 
are given proper protection as they seek to teach the principles that are so fulfilling and so central 
to their lives and faiths, and to their own deep aspirations to continue the family structure they 
have long revered. The same is true of those who oppose same-sex marriage for other reasons. In 
turn, those who believe allowing same-sex marriage is proper or indeed essential, whether as a 
matter of religious conviction or secular belief, may engage those who disagree with their view in 
an open and searching debate. The Constitution, however, does not permit the State to bar same-
sex couples from marriage on the same terms as accorded to couples of the opposite sex. 

V 
These cases also present the question whether the Constitution requires States to recognize same-
sex marriages validly performed out of State…. As counsel for the respondents acknowledged at 
argument, if States are required by the Constitution to issue marriage licenses to same-sex couples, 
the justifications for refusing to recognize those marriages performed elsewhere are undermined. 
The Court, in this decision, holds same-sex couples may exercise the fundamental right to marry 
in all States. It follows that the Court also must hold—and it now does hold—that there is no lawful 
basis for a State to refuse to recognize a lawful same-sex marriage performed in another State on 
the ground of its same-sex character. 

* * * 

No union is more profound than marriage, for it embodies the highest ideals of love, fidelity, 
devotion, sacrifice, and family. In forming a marital union, two people become something greater 
than once they were. As some of the petitioners in these cases demonstrate, marriage embodies a 
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love that may endure even past death. It would misunderstand these men and women to say they 
disrespect the idea of marriage. Their plea is that they do respect it, respect it so deeply that they 
seek to find its fulfillment for themselves. Their hope is not to be condemned to live in loneliness, 
excluded from one of civilization’s oldest institutions. They ask for equal dignity in the eyes of 
the law. The Constitution grants them that right. 

The judgment of the Court of Appeals for the Sixth Circuit is reversed. 
It is so ordered. 

CHIEF JUSTICE ROBERTS, with whom JUSTICE SCALIA and JUSTICE THOMAS join, 
dissenting. 

Petitioners make strong arguments rooted in social policy and considerations of fairness. They 
contend that same-sex couples should be allowed to affirm their love and commitment through 
marriage, just like opposite-sex couples. That position has undeniable appeal; over the past six 
years, voters and legislators in eleven States and the District of Columbia have revised their laws 
to allow marriage between two people of the same sex. 

But this Court is not a legislature. Whether same-sex marriage is a good idea should be of no 
concern to us. Under the Constitution, judges have power to say what the law is, not what it should 
be. The people who ratified the Constitution authorized courts to exercise “neither force nor will 
but merely judgment.” The Federalist No. 78. 

Although the policy arguments for extending marriage to same-sex couples may be compelling, 
the legal arguments for requiring such an extension are not. The fundamental right to marry does 
not include a right to make a State change its definition of marriage. And a State’s decision to 
maintain the meaning of marriage that has persisted in every culture throughout human history can 
hardly be called irrational. In short, our Constitution does not enact any one theory of marriage. 
The people of a State are free to expand marriage to include same-sex couples, or to retain the 
historic definition. 

Today, however, the Court takes the extraordinary step of ordering every State to license and 
recognize same-sex marriage. Many people will rejoice at this decision, and I begrudge none their 
celebration. But for those who believe in a government of laws, not of men, the majority’s 
approach is deeply disheartening. Supporters of same-sex marriage have achieved considerable 
success persuading their fellow citizens—through the democratic process—to adopt their view. 
That ends today. Five lawyers have closed the debate and enacted their own vision of marriage as 
a matter of constitutional law. Stealing this issue from the people will for many cast a cloud over 
same-sex marriage, making a dramatic social change that much more difficult to accept. 

The majority’s decision is an act of will, not legal judgment. The right it announces has no basis 
in the Constitution or this Court’s precedent. The majority expressly disclaims judicial “caution” 
and omits even a pretense of humility, openly relying on its desire to remake society according to 
its own “new insight” into the “nature of injustice.” As a result, the Court invalidates the marriage 
laws of more than half the States and orders the transformation of a social institution that has 
formed the basis of human society for millennia, for the Kalahari Bushmen and the Han Chinese, 
the Carthaginians and the Aztecs. Just who do we think we are? 
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It can be tempting for judges to confuse our own preferences with the requirements of the law. 
But as this Court has been reminded throughout our history, the Constitution “is made for people 
of fundamentally differing views.” Lochner v. New York (Holmes, J., dissenting). Accordingly, 
“courts are not concerned with the wisdom or policy of legislation.” The majority today neglects 
that restrained conception of the judicial role. It seizes for itself a question the Constitution leaves 
to the people, at a time when the people are engaged in a vibrant debate on that question. And it 
answers that question based not on neutral principles of constitutional law, but on its own 
“understanding of what freedom is and must become.” I have no choice but to dissent. 

Understand well what this dissent is about: It is not about whether, in my judgment, the 
institution of marriage should be changed to include same-sex couples. It is instead about whether, 
in our democratic republic, that decision should rest with the people acting through their elected 
representatives, or with five lawyers who happen to hold commissions authorizing them to resolve 
legal disputes according to law. The Constitution leaves no doubt about the answer…. 

II 
Petitioners first contend that the marriage laws of their States violate the Due Process Clause…. 
The Solicitor General of the United States, appearing in support of petitioners, expressly disowned 
that position before this Court. The majority nevertheless resolves these cases for petitioners based 
almost entirely on the Due Process Clause. 

The majority purports to identify four “principles and traditions” in this Court’s due process 
precedents that support a fundamental right for same-sex couples to marry. In reality, however, the 
majority’s approach has no basis in principle or tradition, except for the unprincipled tradition of 
judicial policymaking that characterized discredited decisions such as Lochner v. New York. 
Stripped of its shiny rhetorical gloss, the majority’s argument is that the Due Process Clause gives 
same-sex couples a fundamental right to marry because it will be good for them and for society. If 
I were a legislator, I would certainly consider that view as a matter of social policy. But as a judge, 
I find the majority’s position indefensible as a matter of constitutional law. 

A 
Petitioners’ “fundamental right” claim falls into the most sensitive category of constitutional 
adjudication. Petitioners do not contend that their States’ marriage laws violate an enumerated 
constitutional right, such as the freedom of speech protected by the First Amendment. There is, 
after all, no “Companionship and Understanding” or “Nobility and Dignity” Clause in the 
Constitution. They argue instead that the laws violate a right implied by the Fourteenth 
Amendment’s requirement that “liberty” may not be deprived without “due process of law.” 

This Court has interpreted the Due Process Clause to include a “substantive” component that 
protects certain liberty interests against state deprivation “no matter what process is provided.” 
The theory is that some liberties are “so rooted in the traditions and conscience of our people as to 
be ranked as fundamental,” and therefore cannot be deprived without compelling justification. 

Allowing unelected federal judges to select which unenumerated rights rank as “fundamental”—
and to strike down state laws on the basis of that determination—raises obvious concerns about 
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the judicial role. Our precedents have accordingly insisted that judges “exercise the utmost care” 
in identifying implied fundamental rights, “lest the liberty protected by the Due Process Clause be 
subtly transformed into the policy preferences of the Members of this Court.” 

The need for restraint in administering the strong medicine of substantive due process is a lesson 
this Court has learned the hard way. The Court first applied substantive due process to strike down 
a statute in Dred Scott v. Sandford (1857). There the Court invalidated the Missouri Compromise 
on the ground that legislation restricting the institution of slavery violated the implied rights of 
slaveholders. The Court relied on its own conception of liberty and property in doing so. It asserted 
that “an act of Congress which deprives a citizen of the United States of his liberty or property, 
merely because he came himself or brought his property into a particular Territory of the United 
States … could hardly be dignified with the name of due process of law.” In a dissent that has 
outlasted the majority opinion, Justice Curtis explained that when the “fixed rules which govern 
the interpretation of laws [are] abandoned, and the theoretical opinions of individuals are allowed 
to control” the Constitution’s meaning, “we have no longer a Constitution; we are under the 
government of individual men, who for the time being have power to declare what the Constitution 
is, according to their own views of what it ought to mean.” 

Dred Scott’s holding was overruled on the battlefields of the Civil War and by constitutional 
amendment after Appomattox, but its approach to the Due Process Clause reappeared. In a series 
of early 20th-century cases, most prominently Lochner v. New York, this Court invalidated state 
statutes that presented “meddlesome interferences with the rights of the individual,” and “undue 
interference with liberty of person and freedom of contract.” … The majority’s contrary conclusion 
required adopting as constitutional law “an economic theory which a large part of the country does 
not entertain.” As Justice Holmes memorably put it, “The Fourteenth Amendment does not enact 
Mr. Herbert Spencer’s Social Statics,” a leading work on the philosophy of Social Darwinism. The 
Constitution “is not intended to embody a particular economic theory…. It is made for people of 
fundamentally differing views, and the accident of our finding certain opinions natural and familiar 
or novel and even shocking ought not to conclude our judgment upon the question whether statutes 
embodying them conflict with the Constitution.” 

In the decades after Lochner, the Court struck down nearly 200 laws as violations of individual 
liberty, often over strong dissents contending that “[t]he criterion of constitutionality is not whether 
we believe the law to be for the public good.” By empowering judges to elevate their own policy 
judgments to the status of constitutionally protected “liberty,” the Lochner line of cases left “no 
alternative to regarding the court as a … legislative chamber.” 

Eventually, the Court recognized its error and vowed not to repeat it. “The doctrine that … due 
process authorizes courts to hold laws unconstitutional when they believe the legislature has acted 
unwisely,” we later explained, “has long since been discarded. We have returned to the original 
constitutional proposition that courts do not substitute their social and economic beliefs for the 
judgment of legislative bodies, who are elected to pass laws.” Thus, it has become an accepted rule 
that the Court will not hold laws unconstitutional simply because we find them “unwise, 
improvident, or out of harmony with a particular school of thought.” 
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Rejecting Lochner does not require disavowing a doctrine of implied fundamental rights, and 
this Court has not done so. But to avoid repeating Lochner’s error of converting personal 
preferences into constitutional mandates, our modern substantive due process cases have stressed 
the need for “judicial self-restraint.” Our precedents have required that implied fundamental rights 
be “objectively, deeply rooted in this Nation’s history and tradition,” and “implicit in the concept 
of ordered liberty, such that neither liberty nor justice would exist if they were sacrificed.” … 

B 
The majority acknowledges none of this doctrinal background, and it is easy to see why: Its 
aggressive application of substantive due process breaks sharply with decades of precedent and 
returns the Court to the unprincipled approach of Lochner. 

1 
The majority’s driving themes are that marriage is desirable and petitioners desire it. The opinion 
describes the “transcendent importance” of marriage and repeatedly insists that petitioners do not 
seek to “demean,” “devalue,” “denigrate,” or “disrespect” the institution. Nobody disputes those 
points. Indeed, the compelling personal accounts of petitioners and others like them are likely a 
primary reason why many Americans have changed their minds about whether same-sex couples 
should be allowed to marry. As a matter of constitutional law, however, the sincerity of petitioners’ 
wishes is not relevant. 

When the majority turns to the law, it relies primarily on precedents discussing the fundamental 
“right to marry.” These cases do not hold, of course, that anyone who wants to get married has a 
constitutional right to do so. They instead require a State to justify barriers to marriage as that 
institution has always been understood. In Loving, the Court held that racial restrictions on the 
right to marry lacked a compelling justification…. 

None of the laws at issue in those cases purported to change the core definition of marriage as 
the union of a man and a woman. The … interracial marriage ban at issue in Loving define 
marriage as “the union of a man and a woman of the same race.” Removing racial barriers to 
marriage therefore did not change what a marriage was any more than integrating schools changed 
what a school was. As the majority admits, the institution of “marriage” discussed in every one of 
these cases “presumed a relationship involving opposite-sex partners.” 

In short, the “right to marry” cases stand for the important but limited proposition that particular 
restrictions on access to marriage as traditionally defined violate due process. These precedents 
say nothing at all about a right to make a State change its definition of marriage, which is the right 
petitioners actually seek here. Neither petitioners nor the majority cites a single case or other legal 
source providing any basis for such a constitutional right. None exists, and that is enough to 
foreclose their claim. 

2 
The majority suggests that “there are other, more instructive precedents” informing the right to 
marry. Although not entirely clear, this reference seems to correspond to a line of cases discussing 
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an implied fundamental “right of privacy.” … The Court invoked the right to privacy in Lawrence 
v. Texas (2003), which struck down a Texas statute criminalizing homosexual 
sodomy. Lawrence relied on the position that criminal sodomy laws, like bans on contraceptives, 
invaded privacy by inviting “unwarranted government intrusions” that “touc[h] upon the most 
private human conduct, sexual behavior … in the most private of places, the home.” 

Neither Lawrence nor any other precedent in the privacy line of cases supports the right that 
petitioners assert here. Unlike criminal laws banning … sodomy, the marriage laws at issue here 
involve no government intrusion. They create no crime and impose no punishment. Same-sex 
couples remain free to live together, to engage in intimate conduct, and to raise their families as 
they see fit. No one is “condemned to live in loneliness” by the laws challenged in these cases—
no one. At the same time, the laws in no way interfere with the “right to be let alone.” … 

In sum, the privacy cases provide no support for the majority’s position, because petitioners do 
not seek privacy. Quite the opposite, they seek public recognition of their relationships, along with 
corresponding government benefits. Our cases have consistently refused to allow litigants to 
convert the shield provided by constitutional liberties into a sword to demand positive entitlements 
from the State. Thus, although the right to privacy recognized by our precedents certainly plays a 
role in protecting the intimate conduct of same-sex couples, it provides no affirmative right to 
redefine marriage and no basis for striking down the laws at issue here…. 

Ultimately, only one precedent offers any support for the majority’s methodology: Lochner v. 
New York. The majority opens its opinion by announcing petitioners’ right to “define and express 
their identity.” The majority later explains that “the right to personal choice regarding marriage is 
inherent in the concept of individual autonomy.” This freewheeling notion of individual autonomy 
echoes nothing so much as “the general right of an individual to be free in his person and in his 
power to contract in relation to his own labor.” Lochner. 

… One immediate question invited by the majority’s position is whether States may retain the 
definition of marriage as a union of two people. Although the majority randomly inserts the 
adjective “two” in various places, it offers no reason at all why the two-person element of the core 
definition of marriage may be preserved while the man-woman element may not. Indeed, from the 
standpoint of history and tradition, a leap from opposite-sex marriage to same-sex marriage is 
much greater than one from a two-person union to plural unions, which have deep roots in some 
cultures around the world. If the majority is willing to take the big leap, it is hard to see how it can 
say no to the shorter one. 

It is striking how much of the majority’s reasoning would apply with equal force to the claim of 
a fundamental right to plural marriage. If “[t]here is dignity in the bond between two men or two 
women who seek to marry and in their autonomy to make such profound choices,” why would 
there be any less dignity in the bond between three people who, in exercising their autonomy, seek 
to make the profound choice to marry? If a same-sex couple has the constitutional right to marry 
because their children would otherwise “suffer the stigma of knowing their families are somehow 
lesser,” why wouldn’t the same reasoning apply to a family of three or more persons raising 
children? If not having the opportunity to marry “serves to disrespect and subordinate” gay and 
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lesbian couples, why wouldn’t the same “imposition of this disability” serve to disrespect and 
subordinate people who find fulfillment in polyamorous relationships? 

I do not mean to equate marriage between same-sex couples with plural marriages in all respects. 
There may well be relevant differences that compel different legal analysis. But if there are, 
petitioners have not pointed to any. When asked about a plural marital union at oral argument, 
petitioners asserted that a State “doesn’t have such an institution.” But that is exactly the point: the 
States at issue here do not have an institution of same-sex marriage, either…. 

III 
In addition to their due process argument, petitioners contend that the Equal Protection Clause 
requires their States to license and recognize same-sex marriages. The majority does not seriously 
engage with this claim…. [T]he majority fails to provide even a single sentence explaining how 
the Equal Protection Clause supplies independent weight for its position, nor does it attempt to 
justify its gratuitous violation of the canon against unnecessarily resolving constitutional 
questions. In any event, the marriage laws at issue here do not violate the Equal Protection Clause, 
because distinguishing between opposite-sex and same-sex couples is rationally related to the 
States’ “legitimate state interest” in “preserving the traditional institution of 
marriage.” Lawrence (O’Connor, J., concurring in judgment). 

I V 
Those who founded our country would not recognize the majority’s conception of the judicial role. 
They after all risked their lives and fortunes for the precious right to govern themselves. They 
would never have imagined yielding that right on a question of social policy to unaccountable and 
unelected judges…. The Court’s accumulation of power does not occur in a vacuum. It comes at 
the expense of the people. And they know it. Here and abroad, people are in the midst of a serious 
and thoughtful public debate on the issue of same-sex marriage. They see voters carefully 
considering same-sex marriage, casting ballots in favor or opposed, and sometimes changing their 
minds. They see political leaders similarly reexamining their positions, and either reversing course 
or explaining adherence to old convictions confirmed anew. They see governments and businesses 
modifying policies and practices with respect to same-sex couples, and participating actively in 
the civic discourse. They see countries overseas democratically accepting profound social change, 
or declining to do so. This deliberative process is making people take seriously questions that they 
may not have even regarded as questions before. 

When decisions are reached through democratic means, some people will inevitably be 
disappointed with the results. But those whose views do not prevail at least know that they have 
had their say, and accordingly are—in the tradition of our political culture—reconciled to the result 
of a fair and honest debate. In addition, they can gear up to raise the issue later, hoping to persuade 
enough on the winning side to think again. “That is exactly how our system of government is 
supposed to work.” 

But today the Court puts a stop to all that. By deciding this question under the Constitution, the 
Court removes it from the realm of democratic decision. There will be consequences to shutting 
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down the political process on an issue of such profound public significance. Closing debate tends 
to close minds. People denied a voice are less likely to accept the ruling of a court on an issue that 
does not seem to be the sort of thing courts usually decide. As a thoughtful commentator observed 
about another issue, “The political process was moving …, not swiftly enough for advocates of 
quick, complete change, but majoritarian institutions were listening and acting. Heavy-handed 
judicial intervention was difficult to justify and appears to have provoked, not resolved, conflict.” 
Indeed, however heartened the proponents of same-sex marriage might be on this day, it is worth 
acknowledging what they have lost, and lost forever: the opportunity to win the true acceptance 
that comes from persuading their fellow citizens of the justice of their cause. And they lose this 
just when the winds of change were freshening at their backs. 

Federal courts are blunt instruments when it comes to creating rights. They have constitutional 
power only to resolve concrete cases or controversies; they do not have the flexibility of 
legislatures to address concerns of parties not before the court or to anticipate problems that may 
arise from the exercise of a new right. Today’s decision, for example, creates serious questions 
about religious liberty. Many good and decent people oppose same-sex marriage as a tenet of faith, 
and their freedom to exercise religion is—unlike the right imagined by the majority—actually 
spelled out in the Constitution. 

Respect for sincere religious conviction has led voters and legislators in every State that has 
adopted same-sex marriage democratically to include accommodations for religious practice. The 
majority’s decision imposing same-sex marriage cannot, of course, create any 
such accommodations. The majority graciously suggests that religious believers may continue to 
“advocate” and “teach” their views of marriage. The First Amendment guarantees, however, the 
freedom to “exercise” religion. Ominously, that is not a word the majority uses. 

Hard questions arise when people of faith exercise religion in ways that may be seen to conflict 
with the new right to same-sex marriage—when, for example, a religious college provides married 
student housing only to opposite-sex married couples, or a religious adoption agency declines to 
place children with same-sex married couples. Indeed, the Solicitor General candidly 
acknowledged that the tax exemptions of some religious institutions would be in question if they 
opposed same-sex marriage. There is little doubt that these and similar questions will soon be 
before this Court. Unfortunately, people of faith can take no comfort in the treatment they receive 
from the majority today. 

Perhaps the most discouraging aspect of today’s decision is the extent to which the majority 
feels compelled to sully those on the other side of the debate. The majority offers a cursory 
assurance that it does not intend to disparage people who, as a matter of conscience, cannot accept 
same-sex marriage. That disclaimer is hard to square with the very next sentence, in which the 
majority explains that “the necessary consequence” of laws codifying the traditional definition of 
marriage is to “demea[n] or stigmatiz[e]” same-sex couples. The majority reiterates such 
characterizations over and over. By the majority’s account, Americans who did nothing more than 
follow the understanding of marriage that has existed for our entire history—in particular, the tens 
of millions of people who voted to reaffirm their States’ enduring definition of marriage—have 
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acted to “lock … out,” “disparage,” “disrespect and subordinate,” and inflict “[d]ignitary wounds” 
upon their gay and lesbian neighbors. 

* * * 

If you are among the many Americans—of whatever sexual orientation—who favor expanding 
same-sex marriage, by all means celebrate today’s decision. Celebrate the achievement of a desired 
goal. Celebrate the opportunity for a new expression of commitment to a partner. Celebrate the 
availability of new benefits. But do not celebrate the Constitution. It had nothing to do with it. 

I respectfully dissent. 

JUSTICE SCALIA, with whom JUSTICE THOMAS joins, dissenting. 
I join The Chief Justice’s opinion in full. I write separately to call attention to this Court’s threat 

to American democracy. 
The substance of today’s decree is not of immense personal importance to me. The law can 

recognize as marriage whatever sexual attachments and living arrangements it wishes, and can 
accord them favorable civil consequences, from tax treatment to rights of inheritance. Those civil 
consequences—and the public approval that conferring the name of marriage evidences—can 
perhaps have adverse social effects, but no more adverse than the effects of many other 
controversial laws. So it is not of special importance to me what the law says about marriage. It is 
of overwhelming importance, however, who it is that rules me. Today’s decree says that my Ruler, 
and the Ruler of 320 million Americans coast-to-coast, is a majority of the nine lawyers on the 
Supreme Court. The opinion in these cases is the furthest extension in fact—and the furthest 
extension one can even imagine—of the Court’s claimed power to create “liberties” that the 
Constitution and its Amendments neglect to mention. This practice of constitutional revision by 
an unelected committee of nine, always accompanied (as it is today) by extravagant praise of 
liberty, robs the People of the most important liberty they asserted in the Declaration of 
Independence and won in the Revolution of 1776: the freedom to govern themselves. 

I 
… The Constitution places some constraints on self-rule—constraints adopted by the People 
themselves when they ratified the Constitution and its Amendments. Forbidden are laws 
“impairing the Obligation of Contracts,” denying “Full Faith and Credit” to the “public Acts” of 
other States, prohibiting the free exercise of religion, abridging the freedom of speech, infringing 
the right to keep and bear arms, authorizing unreasonable searches and seizures, and so forth. Aside 
from these limitations, those powers “reserved to the States respectively, or to the people” can be 
exercised as the States or the People desire. These cases ask us to decide whether the Fourteenth 
Amendment contains a limitation that requires the States to license and recognize marriages 
between two people of the same sex. Does it remove that issue from the political process? 

Of course not. It would be surprising to find a prescription regarding marriage in the Federal 
Constitution since, as the author of today’s opinion reminded us only two years ago (in an opinion 
joined by the same Justices who join him today): “[R]egulation of domestic relations is an area 
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that has long been regarded as a virtually exclusive province of the States.” “[T]he Federal 
Government, through our history, has deferred to state-law policy decisions with respect to 
domestic relations.” 

But we need not speculate. When the Fourteenth Amendment was ratified in 1868, every State 
limited marriage to one man and one woman, and no one doubted the constitutionality of doing 
so. That resolves these cases. When it comes to determining the meaning of a vague constitutional 
provision—such as “due process of law” or “equal protection of the laws”—it is unquestionable 
that the People who ratified that provision did not understand it to prohibit a practice that remained 
both universal and uncontroversial in the years after ratification. We have no basis for striking 
down a practice that is not expressly prohibited by the Fourteenth Amendment’s text, and that 
bears the endorsement of a long tradition of open, widespread, and unchallenged use dating back 
to the Amendment’s ratification. Since there is no doubt whatever that the People never decided 
to prohibit the limitation of marriage to opposite-sex couples, the public debate over same-sex 
marriage must be allowed to continue…. 

II 
But what really astounds is the hubris reflected in today’s judicial Putsch. The five Justices who 
compose today’s majority are entirely comfortable concluding that every State violated the 
Constitution for all of the 135 years between the Fourteenth Amendment’s ratification and 
Massachusetts’ permitting of same-sex marriages in 2003. They have discovered in the Fourteenth 
Amendment a “fundamental right” overlooked by every person alive at the time of ratification, 
and almost everyone else in the time since. They see what lesser legal minds—minds like Thomas 
Cooley, John Marshall Harlan, Oliver Wendell Holmes, Jr., Learned Hand, Louis Brandeis, 
William Howard Taft, Benjamin Cardozo, Hugo Black, Felix Frankfurter, Robert Jackson, and 
Henry Friendly—could not. They are certain that the People ratified the Fourteenth Amendment 
to bestow on them the power to remove questions from the democratic process when that is called 
for by their “reasoned judgment.” These Justices know that limiting marriage to one man and one 
woman is contrary to reason; they know that an institution as old as government itself, and accepted 
by every nation in history until 15 years ago, cannot possibly be supported by anything other than 
ignorance or bigotry. And they are willing to say that any citizen who does not agree with that, 
who adheres to what was, until 15 years ago, the unanimous judgment of all generations and all 
societies, stands against the Constitution. 

JUSTICE THOMAS, with whom JUSTICE SCALIA joins, dissenting. 
The Court’s decision today is at odds not only with the Constitution, but with the principles 

upon which our Nation was built. Since well before 1787, liberty has been understood as freedom 
from government action, not entitlement to government benefits. The Framers created our 
Constitution to preserve that understanding of liberty. Yet the majority invokes our Constitution 
in the name of a “liberty” that the Framers would not have recognized, to the detriment of the 
liberty they sought to protect. Along the way, it rejects the idea—captured in our Declaration of 
Independence—that human dignity is innate and suggests instead that it comes from the 
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Government. This distortion of our Constitution not only ignores the text, it inverts the relationship 
between the individual and the state in our Republic. I cannot agree with it…. 

II 
… The majority claims these state laws deprive petitioners of “liberty,” but the concept of “liberty” 
it conjures up bears no resemblance to any plausible meaning of that word as it is used in the Due 
Process Clauses…. As used in the Due Process Clauses, “liberty” most likely refers to “the power 
of locomotion, of changing situation, or removing one’s person to whatsoever place one’s own 
inclination may direct; without imprisonment or restraint, unless by due course of law.” 1 W. 
Blackstone, Commentaries on the Laws of England 130 (1769) That definition is drawn from the 
historical roots of the Clauses and is consistent with our Constitution’s text and structure…. Even 
assuming that the “liberty” in those Clauses encompasses something more than freedom from 
physical restraint, it would not include the types of rights claimed by the majority. In the American 
legal tradition, liberty has long been understood as individual freedom from governmental action, 
not as a right to a particular governmental entitlement…. 

Whether we define “liberty” as locomotion or freedom from governmental action more broadly, 
petitioners have in no way been deprived of it. 

Petitioners cannot claim, under the most plausible definition of “liberty,” that they have been 
imprisoned or physically restrained by the States for participating in same-sex relationships. To 
the contrary, they have been able to cohabitate and raise their children in peace. They have been 
able to hold civil marriage ceremonies in States that recognize same-sex marriages and private 
religious ceremonies in all States. They have been able to travel freely around the country, making 
their homes where they please. Far from being incarcerated or physically restrained, petitioners 
have been left alone to order their lives as they see fit. 

Nor, under the broader definition, can they claim that the States have restricted their ability to 
go about their daily lives as they would be able to absent governmental restrictions. Petitioners do 
not ask this Court to order the States to stop restricting their ability to enter same-sex relationships, 
to engage in intimate behavior, to make vows to their partners in public ceremonies, to engage in 
religious wedding ceremonies, to hold themselves out as married, or to raise children. The States 
have imposed no such restrictions. Nor have the States prevented petitioners from approximating 
a number of incidents of marriage through private legal means, such as wills, trusts, and powers 
of attorney. 

Instead, the States have refused to grant them governmental entitlements. Petitioners claim that 
as a matter of “liberty,” they are entitled to access privileges and benefits that exist solely because 
of the government. They want, for example, to receive the State’s imprimatur on their marriages—
on state issued marriage licenses, death certificates, or other official forms. And they want to 
receive various monetary benefits, including reduced inheritance taxes upon the death of a spouse, 
compensation if a spouse dies as a result of a work-related injury, or loss of consortium damages 
in tort suits. But receiving governmental recognition and benefits has nothing to do with any 
understanding of “liberty” that the Framers would have recognized. 
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To the extent that the Framers would have recognized a natural right to marriage that fell within 
the broader definition of liberty, it would not have included a right to governmental recognition 
and benefits. Instead, it would have included a right to engage in the very same activities that 
petitioners have been left free to engage in—making vows, holding religious ceremonies 
celebrating those vows, raising children, and otherwise enjoying the society of one’s spouse—
without governmental interference. At the founding, such conduct was understood to predate 
government, not to flow from it…. 

In a concession to petitioners’ misconception of liberty, the majority characterizes petitioners’ 
suit as a quest to “find … liberty by marrying someone of the same sex and having their marriages 
deemed lawful on the same terms and conditions as marriages between persons of the opposite 
sex.” But “liberty” is not lost, nor can it be found in the way petitioners seek. As a philosophical 
matter, liberty is only freedom from governmental action, not an entitlement to governmental 
benefits. And as a constitutional matter, it is likely even narrower than that, encompassing only 
freedom from physical restraint and imprisonment. The majority’s “better informed understanding 
of how constitutional imperatives define … liberty”—better informed, we must assume, than that 
of the people who ratified the Fourteenth Amendment—runs headlong into the reality that our 
Constitution is a “collection of ‘Thou shalt nots,’” not “Thou shalt provides.” 

III 
B 

… Numerous amici—even some not supporting the States—have cautioned the Court that its 
decision here will “have unavoidable and wide-ranging implications for religious liberty.” In our 
society, marriage is not simply a governmental institution; it is a religious institution as well. 
Today’s decision might change the former, but it cannot change the latter. It appears all but 
inevitable that the two will come into conflict, particularly as individuals and churches are 
confronted with demands to participate in and endorse civil marriages between same-sex couples. 

The majority appears unmoved by that inevitability. It makes only a weak gesture toward 
religious liberty in a single paragraph. And even that gesture indicates a misunderstanding of 
religious liberty in our Nation’s tradition. Religious liberty is about more than just the protection 
for “religious organizations and persons … as they seek to teach the principles that are so fulfilling 
and so central to their lives and faiths.” Religious liberty is about freedom of action in matters of 
religion generally, and the scope of that liberty is directly correlated to the civil restraints placed 
upon religious practice. 

IV 
… [T]he majority goes to great lengths to assert that its decision will advance the “dignity” of 
same-sex couples. The flaw in that reasoning, of course, is that the Constitution contains no 
“dignity” Clause, and even if it did, the government would be incapable of bestowing dignity. 

Human dignity has long been understood in this country to be innate. When the Framers 
proclaimed in the Declaration of Independence that “all men are created equal” and “endowed by 
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their Creator with certain unalienable Rights,” they referred to a vision of mankind in which all 
humans are created in the image of God and therefore of inherent worth. That vision is the 
foundation upon which this Nation was built. 

The corollary of that principle is that human dignity cannot be taken away by the government. 
Slaves did not lose their dignity (any more than they lost their humanity) because the government 
allowed them to be enslaved. Those held in internment camps did not lose their dignity because 
the government confined them. And those denied governmental benefits certainly do not lose their 
dignity because the government denies them those benefits. The government cannot bestow 
dignity, and it cannot take it away…. 

JUSTICE ALITO, with whom JUSTICE SCALIA and JUSTICE THOMAS join, dissenting. 
The Constitution says nothing about a right to same-sex marriage…. Attempting to circumvent 

the problem presented by the newness of the right found in these cases, the majority claims that 
the issue is the right to equal treatment. Noting that marriage is a fundamental right, the majority 
argues that a State has no valid reason for denying that right to same-sex couples…. This 
understanding of marriage, which focuses almost entirely on the happiness of persons who choose 
to marry, is shared by many people today, but it is not the traditional one. For millennia, marriage 
was inextricably linked to the one thing that only an opposite-sex couple can do: procreate. 

… [T]he States defending their adherence to the traditional understanding of marriage have 
explained their position using the pragmatic vocabulary that characterizes most American political 
discourse. Their basic argument is that States formalize and promote marriage, unlike other 
fulfilling human relationships, in order to encourage potentially procreative conduct to take place 
within a lasting unit that has long been thought to provide the best atmosphere for raising children. 
They thus argue that there are reasonable secular grounds for restricting marriage to opposite-sex 
couples. 

If this traditional understanding of the purpose of marriage does not ring true to all ears today, 
that is probably because the tie between marriage and procreation has frayed. Today, for instance, 
more than 40% of all children in this country are born to unmarried women. This development 
undoubtedly is both a cause and a result of changes in our society’s understanding of marriage. 

While, for many, the attributes of marriage in 21st-century America have changed, those States 
that do not want to recognize same-sex marriage have not yet given up on the traditional 
understanding. They worry that by officially abandoning the older understanding, they may 
contribute to marriage’s further decay. It is far beyond the outer reaches of this Court’s authority 
to say that a State may not adhere to the understanding of marriage that has long prevailed, not just 
in this country and others with similar cultural roots, but also in a great variety of countries and 
cultures all around the globe. 
 


