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Trump v. Hawaii 

585 U.S. ___ (2018) 

As a candidate for the presidency of the United States, Donald Trump stated that “Islam 

hates us” and that the United States was “having problems with Muslims coming 

into the country.” Shortly after taking office, President Trump signed Executive 

Order No. 13769 (EO–1), “Protecting the Nation from Foreign Terrorist Entry into 

the United States.” EO–1 directed the Secretary of Homeland Security to conduct a 

review to examine the adequacy of information provided by foreign governments 

about their nationals seeking to enter the United States. Pending that review, the 

order suspended for 90 days the entry of foreign nationals from seven countries—

Iran, Iraq, Libya, Somalia, Sudan, Syria, and Yemen—that had been previously 

identified by Congress or prior administrations as posing heightened terrorism 

risks.  

In response to litigation, the President revoked EO–1, replacing it with Executive 

Order No. 13780 (EO–2), which again directed a worldwide review. Citing 

investigative burdens on agencies and the need to diminish the risk that dangerous 

individuals would enter without adequate vetting, EO–2 also temporarily restricted 

the entry (with case-by-case waivers) of foreign nationals from six of the countries 

covered by EO–1: Iran, Libya, Somalia, Sudan, Syria, and Yemen. The order 

explained that those countries had been selected because each “is a state sponsor of 

terrorism, has been significantly compromised by terrorist organizations, or contains 
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active conflict zones.” The entry restriction was to stay in effect for 90 days, pending 

completion of the worldwide review. 

On September 24, 2017, after completion of the worldwide review, the President 

issued Proclamation No. 9645, “Enhancing Vetting Capabilities and Processes for 

Detecting Attempted Entry Into the United States by Terrorists or Other Public-

Safety Threats.” The proclamation sought to improve vetting procedures by 

identifying ongoing deficiencies in the information needed to assess whether nationals 

of particular countries present “public safety threats.” To further that purpose, the 

proclamation placed entry restrictions on the nationals of eight foreign states whose 

systems for managing and sharing information about their nationals the President 

deemed inadequate: Chad, Iran, Iraq, Libya, North Korea, Syria, Venezuela, and 

Yemen. Opinion of the Court: Roberts, Kennedy, Thomas, Alito, Gorsuch. Concurring 

opinions: Kennedy; Thomas. Dissenting opinions: Breyer, Kagan; Sotomayor, 

Ginsburg. 

CHIEF JUSTICE ROBERTS delivered the opinion of the Court.  

Under the Immigration and Nationality Act, foreign nationals seeking entry into 

the United States undergo a vetting process to ensure that they satisfy the numerous 

requirements for admission. The Act also vests the President with authority to restrict 

the entry of aliens whenever he finds that their entry “would be detrimental to the 

interests of the United States.” Relying on that delegation, the President concluded 

that it was necessary to impose entry restrictions on nationals of countries that do 

not share adequate information for an informed entry determination, or that otherwise 

present national security risks. The plaintiffs in this litigation, respondents here, 
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challenged the application of those entry restrictions to certain aliens abroad. We 

now decide whether the President had authority under the Act to issue the 

Proclamation, and whether the entry policy violates the Establishment Clause of the 

First Amendment. . .. 

III 

The INA establishes numerous grounds on which an alien abroad may be 

inadmissible to the United States and ineligible for a visa. Congress has also 

delegated to the President authority to suspend or restrict the entry of aliens in 

certain circumstances. The principal source of that authority enables the President 

to “suspend the entry of all aliens or any class of aliens” whenever he “finds” that 

their entry “would be detrimental to the interests of the United States.” 

Plaintiffs argue that the Proclamation is not a valid exercise of the President’s 

authority under the INA. In their view, §1182(f) confers only a residual power to 

temporarily halt the entry of a discrete group of aliens engaged in harmful conduct. 

They also assert that the Proclamation violates another provision of the INA—

§1152(a)(1)(A)—because it discriminates on the basis of nationality in the issuance 

of immigrant visas. 

By its plain language, §1182(f) grants the President broad discretion to suspend 

the entry of aliens into the United States. The President lawfully exercised that 

discretion based on his findings—following a worldwide, multi-agency review—that 

entry of the covered aliens would be detrimental to the national interest. And 

plaintiffs’ attempts to identify a conflict with other provisions in the INA, and their 
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appeal to the statute’s purposes and legislative history, fail to overcome the clear 

statutory language. 

A 

The text of §1182(f) states: 

“Whenever the President finds that the entry of any aliens 

or of any class of aliens into the United States would be 

detrimental to the interests of the United States, he may by 

proclamation, and for such period as he shall deem 

necessary, suspend the entry of all aliens or any class of 

aliens as immigrants or nonimmigrants, or impose on the 

entry of aliens any restrictions he may deem to be 

appropriate.” 

By its terms, §1182(f) exudes deference to the President in every clause. It entrusts 

to the President the decisions whether and when to suspend entry (“[w]henever [he] 

finds that the entry” of aliens “would be detrimental” to the national interest); 

whose entry to suspend (“all aliens or any class of aliens”); for how long (“for such 

period as he shall deem necessary”); and on what conditions (“any restrictions he may 

deem to be appropriate”). It is therefore unsurprising that we have previously 

observed that §1182(f) vests the President with “ample power” to impose entry 

restrictions in addition to those elsewhere enumerated in the INA.  

The Proclamation falls well within this comprehensive delegation. The sole 

prerequisite set forth in §1182(f) is that the President “find” that the entry of the 

covered aliens “would be detrimental to the interests of the United States.” The 
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President has undoubtedly fulfilled that requirement here. He first ordered DHS and 

other agencies to conduct a comprehensive evaluation of every single country’s 

compliance with the information and risk assessment baseline. The President then 

issued a Proclamation setting forth extensive findings describing how deficiencies in 

the practices of select foreign governments—several of which are state sponsors of 

terrorism—deprive the Government of “sufficient information to assess the risks 

[those countries’ nationals] pose to the United States.” Based on that review, the 

President found that it was in the national interest to restrict entry of aliens who could 

not be vetted with adequate information—both to protect national security and public 

safety, and to induce improvement by their home countries. The Proclamation 

therefore “craft[ed] . . . country-specific restrictions that would be most likely to 

encourage cooperation given each country’s distinct circumstances,” while securing 

the Nation “until such time as improvements occur.”2 .  .  .  

In short, the language of §1182(f) is clear, and the Proclamation does not exceed any 

textual limit on the President’s authority. . .. 

IV 

A 

We now turn to plaintiffs’ claim that the Proclamation was issued for the 

unconstitutional purpose of excluding Muslims. . ..  

B 

                                                 
2 The Proclamation states that it does not disclose every ground for the country-specific restrictions 
because “[d]escribing all of those reasons publicly . . . would cause serious damage to the national 
security of the United States, and many such descriptions are classified.” 
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The First Amendment provides, in part, that “Congress shall make no law respecting 

an establishment of religion, or prohibiting the free exercise thereof.” Our cases 

recognize that “[t]he clearest command of the Establishment Clause is that one 

religious denomination cannot be officially preferred over another.” Plaintiffs believe 

that the Proclamation violates this prohibition by singling out Muslims for disfavored 

treatment. The entry suspension, they contend, operates as a “religious gerrymander,” 

in part because most of the countries covered by the Proclamation have Muslim-

majority populations. And in their view, deviations from the information-sharing 

baseline criteria suggest that the results of the multi-agency review were 

“foreordained.” Relying on Establishment Clause precedents concerning laws and 

policies applied domestically, plaintiffs allege that the primary purpose of the 

Proclamation was religious animus and that the President’s stated concerns about 

vetting protocols and national security were but pretexts for discriminating against 

Muslims.  

At the heart of plaintiffs’ case is a series of statements by the President and his 

advisers casting doubt on the official objective of the Proclamation. For example, 

while a candidate on the campaign trail, the President published a “Statement on 

Preventing Muslim Immigration” that called for a “total and complete shutdown of 

Muslims entering the United States until our country’s representatives can figure out 

what is going on.” That statement remained on his campaign website until May 2017. 

Then-candidate Trump also stated that “Islam hates us” and asserted that the United 

States was “having problems with Muslims coming into the country.” Shortly after 

being elected, when asked whether violence in Europe had affected his plans to “ban 
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Muslim immigration,” the President replied, “You know my plans. All along, I’ve 

been proven to be right.” . . .  

Plaintiffs argue that this President’s words strike at fundamental standards of respect 

and tolerance, in violation of our constitutional tradition. But the issue before us is 

not whether to denounce the statements. It is instead the significance of those 

statements in reviewing a Presidential directive, neutral on its face, addressing a 

matter within the core of executive responsibility. In doing so, we must consider not 

only the statements of a particular President, but also the authority of the Presidency 

itself. 

The case before us differs in numerous respects from the conventional Establishment 

Clause claim. Unlike the typical suit involving religious displays or school prayer, 

plaintiffs seek to invalidate a national security directive regulating the entry of aliens 

abroad. Their claim accordingly raises a number of delicate issues regarding the 

scope of the constitutional right and the manner of proof. The Proclamation, 

moreover, is facially neutral toward religion. Plaintiffs therefore ask the Court to 

probe the sincerity of the stated justifications for the policy by reference to extrinsic 

statements—many of which were made before the President took the oath of office. 

These various aspects of plaintiffs’ challenge inform our standard of review.  

C 

For more than a century, this Court has recognized that the admission and exclusion 

of foreign nationals is a “fundamental sovereign attribute exercised by the 

Government’s political departments largely immune from judicial control.” Because 

decisions in these matters may implicate “relations with foreign powers,” or involve 
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“classifications defined in the light of changing political and economic circumstances,” 

such judgments “are frequently of a character more appropriate to either the 

Legislature or the Executive.” . . .  

The upshot of our cases in this context is clear: “Any rule of constitutional law 

that would inhibit the flexibility” of the President “to respond to changing world 

conditions should be adopted only with the greatest caution,” and our inquiry into 

matters of entry and national security is highly constrained. . . . For our purposes 

today, we assume that we may look behind the face of the Proclamation to the 

extent of applying rational basis review. That standard of review considers 

whether the entry policy is plausibly related to the Government’s stated objective 

to protect the country and improve vetting processes. As a result, we may consider 

plaintiffs’ extrinsic evidence, but will uphold the policy so long as it can reasonably 

be understood to result from a justification independent of unconstitutional 

grounds.5  

D 

Given the standard of review, it should come as no surprise that the Court hardly ever 

strikes down a policy as illegitimate under rational basis scrutiny. On the few 

occasions where we have done so, a common thread has been that the laws at issue 

                                                 
5 The dissent finds “perplexing” the application of rational basis review in this context. But what 
is far more problematic is the dissent’s assumption that courts should review immigration policies, 
diplomatic sanctions, and military actions under the de novo “reasonable observer” inquiry 
applicable to cases involving holiday displays and graduation ceremonies. The dissent criticizes 
application of a more constrained standard of review as “throw[ing] the Establishment Clause out 
the window.” But as the numerous precedents cited in this section make clear, such a circumscribed 
inquiry applies to any constitutional claim concerning the entry of foreign nationals. The dissent 
can cite no authority for its proposition that the more free-ranging inquiry it proposes is 
appropriate in the national security and foreign affairs context. 
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lack any purpose other than a “bare . . . desire to harm a politically unpopular group.” 

. . . 

The Proclamation does not fit this pattern. It cannot be said that it is impossible to 

“discern a relationship to legitimate state interests” or that the policy is 

“inexplicable by anything but animus.” Indeed, the dissent can only attempt to 

argue otherwise by refusing to apply anything resembling rational basis review. 

But because there is persuasive evidence that the entry suspension has a legitimate 

grounding in national security concerns, quite apart from any religious hostility, we 

must accept that independent justification. 

The Proclamation is expressly premised on legitimate purposes: preventing entry of 

nationals who cannot be adequately vetted and inducing other nations to improve their 

practices. The text says nothing about religion. Plaintiffs and the dissent nonetheless 

emphasize that five of the seven nations currently included in the Proclamation have 

Muslim-majority populations. Yet that fact alone does not support an inference of 

religious hostility, given that the policy covers just 8% of the world’s Muslim 

population and is limited to countries that were previously designated by Congress or 

prior administrations as posing national security risks.  

The Proclamation, moreover, reflects the results of a worldwide review process 

undertaken by multiple Cabinet officials and their agencies. Plaintiffs seek to discredit 

the findings of the review, pointing to deviations from the review’s baseline criteria 

resulting in the inclusion of Somalia and omission of Iraq. But as the Proclamation 

explains, in each case the determinations were justified by the distinct conditions in 

each country. .  . .   
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More fundamentally, plaintiffs and the dissent challenge the entry suspension based 

on their perception of its effectiveness and wisdom. They suggest that the policy is 

overbroad and does little to serve national security interests. But we cannot substitute 

our own assessment for the Executive’s predictive judgments on such matters, all of 

which “are delicate, complex, and involve large elements of prophecy.” While we of 

course “do not defer to the Government’s reading of the First Amendment,” the 

Executive’s evaluation of the underlying facts is entitled to appropriate weight, 

particularly in the context of litigation involving “sensitive and weighty interests of 

national security and foreign affairs.” . . . 

Finally, the dissent invokes Korematsu v. United States (1944). Whatever rhetorical 

advantage the dissent may see in doing so, Korematsu has nothing to do with this 

case. The forcible relocation of U. S. citizens to concentration camps, solely and 

explicitly on the basis of race, is objectively unlawful and outside the scope of 

Presidential authority. But it is wholly inapt to liken that morally repugnant order to 

a facially neutral policy denying certain foreign nationals the privilege of admission. 

The entry suspension is an act that is well within executive authority and could have 

been taken by any other President—the only question is evaluating the actions of this 

particular President in promulgating an otherwise valid Proclamation. 

The dissent’s reference to Korematsu, however, affords this Court the opportunity to 

make express what is already obvious: Korematsu was gravely wrong the day it was 

decided, has been overruled in the court of history, and—to be clear—“has no place 

in law under the Constitution.” ([Korematsu] Jackson, J., dissenting). 

*    *    * 
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Under these circumstances, the Government has set forth a sufficient national security 

justification to survive rational basis review. We express no view on the soundness 

of the policy. We simply hold today that plaintiffs have not demonstrated a likelihood 

of success on the merits of their constitutional claim. . .. 

V 

Because plaintiffs have not shown that they are likely to succeed on the merits of their 

claims, we reverse the grant of the preliminary injunction as an abuse of discretion. . 

.. The judgment of the Court of Appeals is reversed, and the case is remanded for 

further proceedings consistent with this opinion. 

It is so ordered. 

JUSTICE SOTOMAYOR, with whom JUSTICE GINSBURG joins, dissenting. 

The United States of America is a Nation built upon the promise of religious liberty. 

Our Founders honoured that core promise by embedding the principle of religious 

neutrality in the First Amendment. The Court’s decision today fails to safeguard that 

fundamental principle. It leaves undisturbed a policy first advertised openly and 

unequivocally as a “total and complete shutdown of Muslims entering the United 

States” because the policy now masquerades behind a façade of national-security 

concerns. But this repackaging does little to cleanse Presidential Proclamation No. 

9645 of the appearance of discrimination that the President’s words have created. 

Based on the evidence in the record, a reasonable observer would conclude that the 

Proclamation was motivated by anti-Muslim animus. That alone suffices to show that 

plaintiffs are likely to succeed on the merits of their Establishment Clause claim. The 

majority holds otherwise by ignoring the facts, misconstruing our legal precedent, 
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and turning a blind eye to the pain and suffering the Proclamation inflicts upon 

countless families and individuals, many of whom are United States citizens. Because 

that troubling result runs contrary to the Constitution and our precedent, I dissent. 

I 

. . . Whatever the merits of plaintiffs’ complex statutory claims, the Proclamation must 

be enjoined for a more fundamental reason: It runs afoul of the Establishment 

Clause’s guarantee of religious neutrality. 

A 

The Establishment Clause forbids government policies “respecting an establishment 

of religion.” The “clearest command” of the Establishment Clause is that the 

Government cannot favor or disfavor one religion over another. Consistent with that 

clear command, this Court has long acknowledged that governmental actions that 

favor one religion “inevitabl[y]” foster “the hatred, disrespect and even contempt of 

those who [hold] contrary beliefs.” That is so, this Court has held, because such acts 

send messages to members of minority faiths “‘that they are outsiders, not full 

members of the political community.’” To guard against this serious harm, the 

Framers mandated a strict “principle of denominational neutrality.”  

“When the government acts with the ostensible and predominant purpose” of 

disfavoring a particular religion, “it violates that central Establishment Clause value 

of official religious neutrality, there being no neutrality when the government’s 

ostensible object is to take sides.” McCreary County v. American Civil Liberties 

Union of Ky. (2005). To determine whether plaintiffs have proved an Establishment 
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Clause violation, the Court asks whether a reasonable observer would view the 

government action as enacted for the purpose of disfavoring a religion.  

In answering that question, this Court has generally considered the text of the 

government policy, its operation, and any available evidence regarding “the historical 

background of the decision under challenge, the specific series of events leading to 

the enactment or official policy in question, and the legislative or administrative 

history, including contemporaneous statements made by” the decisionmaker. At the 

same time, however, courts must take care not to engage in “any judicial 

psychoanalysis of a drafter’s heart of hearts.” 

B 

1 

Although the majority briefly recounts a few of the statements and background events 

that form the basis of plaintiffs’ constitutional challenge, that highly abridged account 

does not tell even half of the story. The full record paints a far more harrowing picture, 

from which a reasonable observer would readily conclude that the Proclamation was 

motivated by hostility and animus toward the Muslim faith. 

During his Presidential campaign, then-candidate Donald Trump pledged that, if 

elected, he would ban Muslims from entering the United States. Specifically, on 

December 7, 2015, he issued a formal statement “calling for a total and complete 

shutdown of Muslims entering the United States.” That statement, which remained 

on his campaign website until May 2017 (several months into his Presidency), read 

in full: 
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“Donald J. Trump is calling for a total and complete 

shutdown of Muslims entering the United States until our 

country’s representatives can figure out what is going on. 

According to Pew Research, among others, there is great 

hatred towards Americans by large segments of the 

Muslim population. Most recently, a poll from the Center 

for Security Policy released data showing ‘25% of those 

polled agreed that violence against Americans here in the 

United States is justified as a part of the global jihad’ and 

51% of those polled ‘agreed that Muslims in America 

should have the choice of being governed according to 

Shariah.’ Shariah authorizes such atrocities as murder 

against nonbelievers who won’t convert, beheadings and 

more unthinkable acts that pose great harm to Americans, 

especially women. 

“Mr. Trump stated, ‘Without looking at the various polling 

data, it is obvious to anybody the hatred is beyond 

comprehension. Where this hatred comes from and why we 

will have to determine. Until we are able to determine and 

understand this problem and the dangerous threat it poses, 

our country cannot be the victims of the horrendous attacks 

by people that believe only in Jihad, and have no sense of 

reason or respect of human life. If I win the election for 
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President, we are going to Make America Great Again.’—

Donald J. Trump.”  

On December 8, 2015, Trump justified his proposal during a television interview by 

noting that President Franklin D. Roosevelt “did the same thing” with respect to the 

internment of Japanese Americans during World War II. In January 2016, during a 

Republican primary debate, Trump was asked whether he wanted to “rethink [ his] 

position” on “banning Muslims from entering the country.” He answered, “No.” A 

month later, at a rally in South Carolina, Trump told an apocryphal story about United 

States General John J. Pershing killing a large group of Muslim insurgents in the 

Philippines with bullets dipped in pigs’ blood in the early 1900’s. In March 2016, he 

expressed his belief that “Islam hates us. . .. [W]e can’t allow people coming into 

this country who have this hatred of the United States . . . [a]nd of people that are not 

Muslim.” That same month, Trump asserted that “[w]e’re having problems with the 

Muslims, and we’re having problems with Muslims coming into the country.” He 

therefore called for surveillance of mosques in the United States, blaming terrorist 

attacks on Muslims’ lack of “assimilation” and their commitment to “sharia law.” A 

day later, he opined that Muslims “do not respect us at all” and “don’t respect a lot of 

the things that are happening throughout not only our country, but they don’t respect 

other things.” 

As Trump’s presidential campaign progressed, he began to describe his policy 

proposal in slightly different terms. In June 2016, for instance, he characterized the 

policy proposal as a suspension of immigration from countries “where there’s a 

proven history of terrorism.” He also described the proposal as rooted in the need to 
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stop “importing radical Islamic terrorism to the West through a failed immigration 

system.” Asked in July 2016 whether he was “pull[ing] back from” his pledged 

Muslim ban, Trump responded, “I actually don’t think it’s a rollback. In fact, you 

could say it’s an expansion.” He then explained that he used different terminology 

because “[p]eople were so upset when [he] used the word Muslim.” 

A month before the 2016 election, Trump reiterated that his proposed “Muslim 

ban” had “morphed into a[n] extreme vetting from certain areas of the world.” Then, 

on December 21, 2016, President-elect Trump was asked whether he would “rethink” 

his previous “plans to create a Muslim registry or ban Muslim immigration.” He 

replied: “You know my plans. All along, I’ve proven to be right.”  

On January 27, 2017, one week after taking office, President Trump signed Executive 

Order No. 13769, (2017) (EO–1), entitled “Protecting the Nation From Foreign 

Terrorist Entry Into the United States.” As he signed it, President Trump read the 

title, looked up, and said “We all know what that means.” That same day, President 

Trump explained to the media that, under EO–1, Christians would be given priority 

for entry as refugees into the United States. In particular, he bemoaned the fact that in 

the past, “[i]f you were a Muslim [refugee from Syria] you could come in, but if you 

were a Christian, it was almost impossible.” Considering that past policy “very 

unfair,” President Trump explained that EO–1 was designed “to help” the Christians 

in Syria. The following day, one of President Trump’s key advisers candidly drew the 

connection between EO–1 and the “Muslim ban” that the President had pledged to 

implement if elected. According to that adviser, “[W]hen [Donald Trump] first 
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announced it, he said, ‘Muslim ban.’ He called me up. He said, ‘Put a commission 

together. Show me the right way to do it legally.’” . . . 

2 

As the majority correctly notes, “the issue before us is not whether to denounce” these 

offensive statements. Rather, the dispositive and narrow question here is whether a 

reasonable observer, presented with all “openly available data,” the text and 

“historical context” of the Proclamation, and the “specific sequence of events” 

leading to it, would conclude that the primary purpose of the Proclamation is to 

disfavor Islam and its adherents by excluding them from the country. The answer is 

unquestionably yes. 

Taking all the relevant evidence together, a reasonable observer would conclude that 

the Proclamation was driven primarily by anti-Muslim animus, rather than by the 

Government’s asserted national-security justifications. Even before being sworn into 

office, then-candidate Trump stated that “Islam hates us,” warned that “[w]e’re 

having problems with the Muslims, and we’re having problems with Muslims coming 

into the country,” promised to enact a “total and complete shutdown of Muslims 

entering the United States,” and instructed one of his advisers to find a “lega[l]” way 

to enact a Muslim ban.3 The President continued to make similar statements well after 

his inauguration, as detailed above. 

                                                 
3 The Government urges us to disregard the President’s campaign statements. But nothing in our 
precedent supports that blinkered approach. To the contrary, courts must consider “the historical 
background of the decision under challenge, the specific series of events leading to the enactment or 
official policy in question, and the legislative or administrative history.” Church of Lukumi Babalu 
Aye, Inc. v. Hialeah (1993). Moreover, President Trump and his advisers have repeatedly 
acknowledged that the Proclamation and its predecessors are an outgrowth of the President’s campaign 
statements. . . .   
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Moreover, despite several opportunities to do so, President Trump has never 

disavowed any of his prior statements about Islam. Instead, he has continued to make 

remarks that a reasonable observer would view as an unrelenting attack on the 

Muslim religion and its followers. Given President Trump’s failure to correct the 

reasonable perception of his apparent hostility toward the Islamic faith, it is 

unsurprising that the President’s lawyers have, at every step in the lower courts, failed 

in their attempts to launder the Proclamation of its discriminatory taint. Notably, the 

Court recently found less pervasive official expressions of hostility and the failure to 

disavow them to be constitutionally significant. Cf. Masterpiece Cakeshop, Ltd. v. 

Colorado Civil Rights Comm’n (2018) (“The official expressions of hostility to 

religion in some of the commissioners’ comments—comments that were not 

disavowed at the Commission or by the State at any point in the proceedings that led 

to the affirmance of the order—were inconsistent with what the Free Exercise Clause 

requires”). It should find the same here. 

Ultimately, what began as a policy explicitly “calling for a total and complete 

shutdown of Muslims entering the United States” has since morphed into a 

“Proclamation” putatively based on national-security concerns. But this new window 

dressing cannot conceal an unassailable fact: the words of the President and his 

advisers create the strong perception that the Proclamation is contaminated by 

impermissible discriminatory animus against Islam and its followers. 

II 

Rather than defend the President’s problematic statements, the Government urges this 

Court to set them aside and defer to the President on issues related to immigration and 
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national security. The majority accepts that invitation and incorrectly applies a 

watered-down legal standard in an effort to short circuit plaintiffs’ Establishment 

Clause claim. . .. 

[E]ven under rational-basis review, the Proclamation must fall. That is so because the 

Proclamation is “‘divorced from any factual context from which we could discern a 

relationship to legitimate state interests,’ and ‘its sheer breadth [is] so discontinuous with 

the reasons offered for it’” that the policy is “‘inexplicable by anything but animus’” 

Romer v. Evans (1996). The President’s statements, which the majority utterly fails to 

address in its legal analysis, strongly support the conclusion that the Proclamation 

was issued to express hostility toward Muslims and exclude them from the country. 

Given the overwhelming record evidence of anti-Muslim animus, it simply cannot be 

said that the Proclamation has a legitimate basis. 

. . . [A] reasonable observer would conclude, quite easily, that the primary purpose 

and function of the Proclamation is to disfavor Islam by banning Muslims from 

entering our country. . .. 

IV 

The First Amendment stands as a bulwark against official religious prejudice and 

embodies our Nation’s deep commitment to religious plurality and tolerance. That 

constitutional promise is why, “[f]or centuries now, people have come to this country 

from every corner of the world to share in the blessing of religious freedom.” 

Instead of vindicating those principles, today’s decision tosses them aside. In holding 

that the First Amendment gives way to an executive policy that a reasonable observer 

would view as motivated by animus against Muslims, the majority opinion upends 
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this Court’s precedent, repeats tragic mistakes of the past, and denies countless 

individuals the fundamental right of religious liberty. . .. 

Today’s holding is all the more troubling given the stark parallels between the reasoning 

of this case and that of Korematsu v. United States (1944). As here, the Government 

invoked an ill-defined national-security threat to justify an exclusionary policy of 

sweeping proportion. As here, the exclusion order was rooted in dangerous 

stereotypes about, inter alia, a particular group’s supposed inability to assimilate and 

desire to harm the United States. As here, the Government was unwilling to reveal its 

own intelligence agencies’ views of the alleged security concerns to the very citizens 

it purported to protect. And as here, there was strong evidence that impermissible 

hostility and animus motivated the Government’s policy. 

Although a majority of the Court in Korematsu was willing to uphold the 

Government’s actions based on a barren invocation of national security, dissenting 

Justices warned of that decision’s harm to our constitutional fabric. Justice Murphy 

recognized that there is a need for great deference to the Executive Branch in the 

context of national security, but cautioned that “it is essential that there be definite 

limits to [the government’s] discretion,” as “[i]ndividuals must not be left 

impoverished of their constitutional rights on a plea of military necessity that has 

neither substance nor support.” Justice Jackson lamented that the Court’s decision 

upholding the Government’s policy would prove to be “a far more subtle blow to 

liberty than the promulgation of the order itself,” for although the executive order was 

not likely to be long lasting, the Court’s willingness to tolerate it would endure. In 

the intervening years since Korematsu, our Nation has done much to leave its sordid 
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legacy behind. Today, the Court takes the important step of finally overruling 

Korematsu, denouncing it as “gravely wrong the day it was decided.” This formal 

repudiation of a shameful precedent is laudable and long overdue. But it does not 

make the majority’s decision here acceptable or right. By blindly accepting the 

Government’s misguided invitation to sanction a discriminatory policy motivated by 

animosity toward a disfavored group, all in the name of a superficial claim of national 

security, the Court redeploys the same dangerous logic underlying Korematsu and 

merely replaces one “gravely wrong” decision with another.  

Our Constitution demands, and our country deserves, a Judiciary willing to hold 

the coordinate branches to account when they defy our most sacred legal 

commitments. Because the Court’s decision today has failed in that respect, with 

profound regret, I dissent. 
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