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Griswold v. Connecticut 
381 U.S. 479 (1965) 

A Connecticut statute proscribed the use of birth control devices and made it a criminal offense 
for anyone to give information or instruction on their use. Estelle Griswold, executive director of 
the Planned Parenthood League of Connecticut, and Dr. Buxton, its medical director and a 
professor at the Yale Medical School, were convicted of dispensing such information to married 
persons in violation of the law and were fined $100. After a state appellate court and the 
Connecticut Supreme Court of Errors affirmed the convictions, the defendants appealed to the 
United States Supreme Court. It should be noted that the same statute had previously been 
unsuccessfully challenged in Tileston v. Ullman (1943), and Poe v. Ullman (1961). Opinion of the 
Court: Douglas, Warren, Clark, Brennan, Goldberg. Concurring opinion: Goldberg, Warren, 
Brennan. Concurring in the judgment: Harlan; White. Dissenting opinions: Black, 
Stewart; Stewart, Black. 

JUSTICE DOUGLAS delivered the opinion of the Court. 
… We are met with a wide range of questions that implicate the Due Process Clause of the 

Fourteenth Amendment. Overtones of some arguments suggest that Lochner v. State of New 
York (1905) … should be our guide. But we decline that invitation as we did in West Coast Hotel 
Co. v. Parrish (1937)…. We do not sit as a superlegislature to determine the wisdom, need, and 
propriety of laws that touch economic problems, business affairs, or social conditions. This law, 
however, operates directly on an intimate relation of husband and wife and their physician’s role 
in one aspect of that relation. 

The association of people is not mentioned in the Constitution nor in the Bill of Rights. The 
right to educate a child in a school of the parents’ choice—whether public or private or parochial—
is also not mentioned. Nor is the right to study any particular subject or any foreign language. Yet 
the First Amendment has been construed to include certain of those rights…. 

[Previous] cases suggest that specific guarantees in the Bill of Rights have penumbras, formed 
by emanations from those guarantees that help give them life and substance…. Various guarantees 
create zones of privacy. The right of association contained in the penumbra of the First Amendment 
is one…. The Third Amendment in its prohibition against the quartering of soldiers “in any house” 
in time of peace without the consent of the owner is another facet of that privacy. The Fourth 
Amendment explicitly affirms the “right of the people to be secure in their persons, houses, papers, 
and effects, against unreasonable searches and seizures.” The Fifth Amendment in its Self-
Incrimination Clause enables the citizen to create a zone of privacy which government may not 
force him to surrender to his detriment. The Ninth Amendment provides: “The enumeration in the 
Constitution, of certain rights, shall not be construed to deny or disparage others retained by the 
people.” 



© 2020 Taylor & Francis 
 

The Fourth and Fifth Amendments were described in Boyd v. United States (1886) … as 
protection against all governmental invasions “of the sanctity of a man’s home and the privacies 
of life.” We recently referred in Mapp v. Ohio (1961) … to the Fourth Amendment as creating a 
“right to privacy, no less important than any other right carefully and particularly reserved to the 
people.” … 

We have had many controversies over these penumbral rights of “privacy and repose.” … These 
cases bear witness that the right of privacy which presses for recognition here is a legitimate one. 

The present case, then, concerns a relationship lying within the zone of privacy created by 
several fundamental constitutional guarantees. And it concerns a law which, in forbidding 
the use of contraceptives rather than regulating their manufacture or sale, seeks to achieve its goals 
by means having a maximum destructive impact upon that relationship. Such a law cannot stand 
in light of the familiar principle, so often applied by this Court, that a “governmental purpose to 
control or prevent activities constitutionally subject to state regulation may not be achieved by 
means which sweep unnecessarily broadly and thereby invade the area of protected freedoms.” … 
Would we allow the police to search the sacred precincts of marital bedrooms for telltale signs of 
the use of contraceptives? The very idea is repulsive to the notions of privacy surrounding the 
marriage relationship. 

We deal with a right of privacy older than the Bill of Rights—older than our political parties, 
older than our school system. Marriage is a coming together for better or worse, hopefully 
enduring, and intimate to the degree of being sacred. It is an association that promotes a way of 
life, not causes; a harmony in living, not political faiths; a bilateral loyalty, not commercial or 
social projects. Yet it is an association for as noble a purpose as any involved in our prior decisions. 

Reversed. 

JUSTICE GOLDBERG, with whom THE CHIEF JUSTICE and JUSTICE BRENNAN join, 
concurring. 

I agree with the Court that Connecticut’s birth-control law unconstitutionally intrudes upon the 
right of marital privacy, and I join in its opinion and judgment. Although I have not accepted the 
view that “due process” as used in the Fourteenth Amendment includes all of the first eight 
Amendments, … I do agree that the concept of liberty protects those personal rights that are 
fundamental, and is not confined to the specific terms of the Bill of Rights. My conclusion that the 
concept of liberty is not so restricted and that it embraces the right of marital privacy though that 
right is not mentioned explicitly in the Constitution is supported both by numerous decisions of 
this Court, referred to in the Court’s opinion, and by the language and history of the Ninth 
Amendment. In reaching the conclusion that the right of marital privacy is protected, as being 
within the protected penumbra of specific guarantees of the Bill of Rights, the Court refers to the 
Ninth Amendment…. I add these words to emphasize the relevance of that Amendment to the 
Court’s holding. 

The Court stated many years ago that the Due Process Clause protects those liberties that are 
“so rooted in the traditions and conscience of our people as to be ranked as fundamental.” … This 
Court, in a series of decisions, has held that the Fourteenth Amendment absorbs and applies to the 
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States those specifics of the first eight amendments which express fundamental personal rights. 
The language and history of the Ninth Amendment reveal that the Framers of the Constitution 
believed that there are additional fundamental rights, protected from governmental infringement, 
which exist alongside those fundamental rights specifically mentioned in the first eight 
constitutional amendments. 

… It was proffered to quiet expressed fears that a bill of specifically enumerated rights could 
not be sufficiently broad to cover all essential rights and that the specific mention of certain rights 
would be interpreted as a denial that others were protected…. 

A dissenting opinion suggests that my interpretation of the Ninth Amendment somehow 
“broaden[s] the powers of this Court.” … I do not mean to imply that the Ninth Amendment is 
applied against the States by the Fourteenth. Nor do I mean to state that the Ninth Amendment 
constitutes an independent source of rights protected from infringement by either the States or the 
Federal Government. Rather, the Ninth Amendment shows a belief of the Constitution’s authors 
that fundamental rights exist that are not expressly enumerated in the first eight amendments and 
an intent that the list of rights included there not be deemed exhaustive. As any student of this 
Court’s opinions knows, this Court has held, often unanimously, that the Fifth and Fourteenth 
Amendments protect certain fundamental personal liberties from abridgment by the Federal 
Government or the States…. The Ninth Amendment simply shows the intent of the Constitution’s 
authors that other fundamental personal rights should not be denied such protection or disparaged 
in any other way simply because they are not specifically listed in the first eight constitutional 
amendments. I do not see how this broadens the authority of the Court; rather it serves to support 
what this Court has been doing in protecting fundamental rights. 

Nor am I turning somersaults with history in arguing that the Ninth Amendment is relevant in a 
case dealing with a State’s infringement of a fundamental right. While the Ninth Amendment—
and indeed the entire Bill of Rights—originally concerned restrictions upon federal power, the 
subsequently enacted Fourteenth Amendment prohibits the States as well from abridging 
fundamental personal liberties. And, the Ninth Amendment, in indicating that not all such liberties 
are specifically mentioned in the first eight amendments, is surely relevant in showing the 
existence of other fundamental personal rights, now protected from state, as well as federal, 
infringement. In sum, the Ninth Amendment simply lends strong support to the view that the 
“liberty” protected by the Fifth and Fourteenth Amendments from infringement by the Federal 
Government or the States is not restricted to rights specifically mentioned in the first eight 
amendments…. 

The entire fabric of the Constitution and the purposes that clearly underlie its specific guarantees 
demonstrate that the rights to marital privacy and to marry and raise a family are of similar order 
and magnitude as the fundamental rights specifically protected. 

Although the Constitution does not speak in so many words of the right of privacy in marriage, 
I cannot believe that it offers these fundamental rights no protection. The fact that no particular 
provision of the Constitution explicitly forbids the State from disrupting the traditional relation of 
the family—a relation as old and as fundamental as our entire civilization—surely does not show 
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that the Government was meant to have the power to do so. Rather, as the Ninth Amendment 
expressly recognizes, there are fundamental personal rights such as this one, which are protected 
from abridgment by the Government though not specifically mentioned in the Constitution…. 

The logic of the dissents would sanction federal or state legislation that seems to me even more 
plainly unconstitutional than the statute before us. Surely the Government, absent a showing of a 
compelling subordinating state interest, could not decree that all husbands and wives must be 
sterilized after two children have been born to them. Yet by their reasoning such an invasion of 
marital privacy would not be subject to constitutional challenge because, while it might be “silly,” 
no provision of the Constitution specifically prevents the Government from curtailing the marital 
right to bear children and raise a family. While it may shock some of my Brethren that the Court 
today holds that the Constitution protects the right of marital privacy, in my view it is far more 
shocking to believe that the personal liberty guaranteed by the Constitution does not include 
protection against such totalitarian limitation of family size, which is at complete variance with 
our constitutional concepts. Yet, if upon a showing of a slender basis of rationality, a law outlawing 
voluntary birth control by married persons is valid, then, by the same reasoning, a law requiring 
compulsory birth control also would seem to be valid. In my view, however, both types of law 
would unjustifiably intrude upon rights of marital privacy which are constitutionally protected. 

In sum, I believe that the right of privacy in the marital relation is fundamental and basic—a 
personal right “retained by the people” within the meaning of the Ninth Amendment. Connecticut 
cannot constitutionally abridge this fundamental right, which is protected by the Fourteenth 
Amendment from infringement by the States. I agree with the Court that petitioners’ convictions 
must therefore be reversed. 

JUSTICE HARLAN, concurring. 
I fully agree with the judgment of reversal, but find myself unable to join the Court’s opinion…. 
In my view, the proper constitutional inquiry in this case is whether this Connecticut statute 

infringes the Due Process Clause of the Fourteenth Amendment because the enactment violates 
basic values “implicit in the concept of ordered liberty,” Palko v. State of Connecticut (1937)…. I 
believe that it does. While the relevant inquiry may be aided by resort to one or more of the 
provisions of the Bill of Rights, it is not dependent on them or any of their radiations. The Due 
Process Clause of the Fourteenth Amendment stands, in my opinion, on its own bottom…. 

While I could not more heartily agree that judicial “self restraint” is an indispensable ingredient 
of sound constitutional adjudication, I do submit that the formula suggested for achieving it is 
more hollow than real. “Specific” provisions of the Constitution, no less than “due process,” lend 
themselves as readily to “personal” interpretations by judges whose constitutional outlook is 
simply to keep the Constitution in supposed “tune with the times.” … 

Judicial self-restraint will not, I suggest, be brought about in the “due process” area by the 
historically unfounded incorporation formula long advanced by my Brother Black, and now in part 
espoused by my Brother Stewart. It will be achieved in this area, as in other constitutional areas, 
only by continual insistence upon respect for the teachings of history, solid recognition of the basic 
values that underlie our society, and wise appreciation of the great roles that the doctrines of 
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federalism and separation of powers have played in establishing and preserving American 
freedoms…. Adherence to these principles will not, of course, obviate all constitutional differences 
of opinion among judges, nor should it. Their continued recognition will, however, go farther 
toward keeping most judges from roaming at large in the constitutional field than will the 
interpolation into the Constitution of an artificial and largely illusory restriction on the content of 
the Due Process Clause. 

JUSTICE BLACK, with whom JUSTICE STEWART joins, dissenting. 
I agree with my Brother Stewart’s dissenting opinion. And like him I do not to any extent 

whatever base my view that this Connecticut law is constitutional on a belief that the law is wise 
or that its policy is a good one. In order that there may be no room at all to doubt why I vote as I 
do, I feel constrained to add that the law is every bit as [personally] offensive to me as it is my 
Brethren…. 

… I get nowhere in this case by talk about a constitutional “right of privacy” as an emanation 
from one or more constitutional provisions. I like my privacy as well as the next one, but I am 
nevertheless compelled to admit that government has a right to invade it unless prohibited by some 
specific constitutional provision. For these reasons I cannot agree with the Court’s judgment and 
the reasons it gives for holding this Connecticut law unconstitutional…. 

I realize that many good and able men have eloquently spoken and written, sometimes in 
rhapsodical strains, about the duty of this Court to keep the Constitution in tune with the times. 
The idea is that the Constitution must be changed from time to time and that this Court is charged 
with a duty to make those changes. For myself, I must with all deference reject that philosophy. 
The Constitution makers knew the need for change and provided for it. Amendments suggested by 
the people’s elected representatives can be submitted to the people or their selected agents for 
ratification. That method of change was good for our Fathers, and being somewhat old-fashioned 
I must add it is good enough for me. And so, I cannot rely on the Due Process Clause or the Ninth 
Amendment or any mysterious and uncertain natural law concept as a reason for striking down 
this state law. The Due Process Clause with an “arbitrary and capricious” or “shocking to the 
conscience” formula was liberally used by this Court to strike down economic legislation in the 
early decades of this century, threatening, many people thought, the tranquility and stability of the 
Nation…. That formula, based on subjective considerations of “natural justice,” is no less 
dangerous when used to enforce this Court’s views about personal rights than those about 
economic rights. I had thought that we had laid that formula, as a means for striking down state 
legislation to rest once and for all in cases like West Coast Hotel Co. v. Parrish. 

JUSTICE STEWART, with whom JUSTICE BLACK joins, dissenting. 
Since 1879 Connecticut has had on its books a law which forbids the use of contraceptives by 

anyone. I think this is an uncommonly silly law. As a practical matter, the law is obviously 
unenforceable, except in the oblique context of the present case…. But we are not asked in this 
case to say whether we think this law is unwise, or even asinine. We are asked to hold that it 
violates the United States Constitution. And that I cannot do. 
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In the course of its opinion the Court refers to no less than six Amendments to the Constitution: 
the First, the Third, the Fourth, the Fifth, the Ninth, and the Fourteenth. But the Court does not say 
which of these Amendments, if any, it thinks is infringed by this Connecticut law…. 

The Court also quotes the Ninth Amendment, and my Brother Goldberg’s concurring opinion 
relies heavily upon it. But to say that the Ninth Amendment has anything to do with this case is to 
turn somersaults with history. The Ninth Amendment, like its companion the Tenth, which this 
Court held “states but a truism that all is retained which has not been surrendered,” United States 
v. Darby (1941), was framed by James Madison and adopted by the States simply to make clear 
that the adoption of the Bill of Rights did not alter the plan that the Federal Government was to be 
a government of express and limited powers, and that all rights and powers not delegated to it were 
retained by the people and the individual States. Until today no member of this Court has ever 
suggested that the Ninth Amendment meant anything else, and the idea that a federal court could 
ever use the Ninth Amendment to annul a law passed by the elected representatives of the people 
of the State of Connecticut would have caused James Madison no little wonder. 

What provision of the Constitution, then, does make this state law invalid? The Court says it is 
the right of privacy “created by several fundamental constitutional guarantees.” With all deference, 
I can find no such general right of privacy in the Bill of Rights, in any other part of the Constitution, 
or in any case ever before decided by this Court. 
 


