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Lee v. Weisman 
505 U.S. 577 (1992) 

For many years, the public middle schools and high schools in Providence, Rhode Island, invited 
members of the clergy to offer prayers at graduation ceremonies. In line with that practice, Robert 
E. Lee, principal of the Bishop Middle School, invited Rabbi Leslie Gutterman to offer an 
invocation and benediction as part of the school’s graduation ceremony. The principal sent him a 
pamphlet entitled “Guidelines for Civic Occasions,” prepared by the National Conference of 
Christians and Jews, which recommended that public prayers at nonsectarian civic events be 
composed with “inclusiveness and sensitivity.” Four days before the ceremony, Daniel Weisman, 
the father of Deborah Weisman, who was graduating, sought a temporary restraining order in the 
United States District Court for the District of Rhode Island to prohibit school officials from 
including an invocation and benediction in the graduation ceremony. The court denied the motion 
for lack of adequate time to consider it. Although attendance was not mandatory, Deborah and 
her family attended the graduation, where the prayers were recited. Rabbi Gutterman’s invocation 
was: “God of the Free, Hope of the Brave: For the legacy of America where diversity is celebrated 
and the rights of minorities are protected, we thank You. May these young men and women grow 
up to enrich it. For the liberty of America, we thank You. May these new graduates grow up to 
guard it. For the political process of America in which all its citizens may participate, for its court 
system where all may seek justice, we thank You. May those we honor this morning always turn to 
it in trust. For the destiny of America, we thank You. May the graduates of Nathan Bishop Middle 
School so live that they might help to share it. May our aspirations for our country and for these 
young people, who are our hope for the future, be richly fulfilled. Amen.” His benediction was: 
“O God, we are grateful to You for having endowed us with the capacity for learning which we 
have celebrated on this joyous commencement. Happy families give thanks for seeing their 
children achieve an important milestone. Send Your blessings upon the teachers and 
administrators who helped prepare them. The graduates now need strength and guidance for the 
future; help them to understand that we are not complete with academic knowledge alone. We 
must each strive to fulfill what You require of us all: to do justly, to love mercy, to walk humbly. 
We give thanks to You, Lord, for keeping us alive, sustaining us, and allowing us to reach this 
special, happy occasion. Amen.” 

After the graduation, Daniel Weisman sought a permanent injunction barring school officials 
from inviting the clergy to deliver prayers at future graduations. He noted that his daughter was 
enrolled in high school in the district and argued that prayers would likely be offered at her high 
school graduation. The district court ruled that the practice of including prayers in public school 
graduations violated the Establishment Clause. The court of appeals affirmed, and the Supreme 
Court granted certiorari. Opinion of the Court: Kennedy, Blackmun, Stevens, O’Connor, Souter. 
Concurring opinions: Blackmun, Stevens, O’Connor; Souter, Stevens, O’Connor. Dissenting 
opinion: Scalia, Rehnquist, White, Thomas. 
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JUSTICE KENNEDY delivered the opinion of the Court. 
The government involvement with religious activity in this case is pervasive, to the point of 

creating a state-sponsored and state-directed religious exercise in a public school. Conducting this 
formal religious observance conflicts with settled rules pertaining to prayer exercises for students, 
and that suffices to determine the question before us. The principle that government may 
accommodate the free exercise of religion does not supersede the fundamental limitations imposed 
by the Establishment Clause. It is beyond dispute that, at a minimum, the Constitution guarantees 
that government may not coerce anyone to support or participate in religion or its exercise, or 
otherwise act in a way which “establishes a [state] religion or religious faith, or tends to do 
so.” Everson v. Board of Education of Ewing (1947). The State’s involvement in the school prayers 
challenged today violates these central principles. 

That involvement is as troubling as it is undenied. A school official, the principal, decided that 
an invocation and a benediction should be given; this is a choice attributable to the State, and from 
a constitutional perspective it is as if a state statute decreed that prayers should occur. The principal 
chose the religious participant, here a rabbi, and that choice is also attributable to the State. The 
State’s role did not end with the decision to include a prayer and with the choice of clergyman. 
Principal Lee provided Rabbi Gutterman with a copy of the “Guidelines for Civic Occasions,” and 
advised him that his prayers should be nonsectarian. Through these means the principal directed 
and controlled the content of the prayer. Though the efforts of the school officials in this case to 
find common ground appear to have been a good-faith attempt to recognize the common aspects 
of religions and not the divisive ones, our precedents do not permit school officials to assist in 
composing prayers as an incident to a formal exercise for their students. Engel v. Vitale (1962). 
And these same precedents caution us to measure the idea of a civic religion against the central 
meaning of the Religion Clauses of the First Amendment, which is that all creeds must be tolerated 
and none favored. The suggestion that government may establish an official or civic religion as a 
means of avoiding the establishment of a religion with more specific creeds strikes us as a 
contradiction that cannot be accepted. 

The degree of school involvement here made it clear that the graduation prayers bore the imprint 
of the State and thus put school-age children who objected in an untenable position. We turn our 
attention now to consider the position of the students, both those who desired the prayer and she 
who did not. To endure the speech of false ideas or offensive content and then to counter it is part 
of learning how to live in a pluralistic society, a society which insists upon open discourse towards 
the end of a tolerant citizenry. And tolerance presupposes some mutuality of obligation. It is argued 
that our constitutional vision of a free society requires confidence in our own ability to accept or 
reject ideas of which we do not approve, and that prayer at a high school graduation does nothing 
more than offer a choice. By the time they are seniors, high school students no doubt have been 
required to attend classes and assemblies and to complete assignments exposing them to ideas they 
find distasteful or immoral or absurd or all of these. Against this background, students may 
consider it an odd measure of justice to be subjected during the course of their education to ideas 
deemed offensive and irreligious, but to be denied a brief, formal prayer ceremony that the school 



© 2020 Taylor & Francis 
 

offers in return. This argument cannot prevail, however. It overlooks a fundamental dynamic of 
the Constitution. 

The First Amendment protects speech and religion by quite different mechanisms. Speech is 
protected by insuring its full expression even when the government participates, for the very object 
of some of our most important speech is to persuade the government to adopt an idea as its own. 
The method for protecting freedom of worship and freedom of conscience in religious matters is 
quite the reverse. In religious debate or expression, the government is not a prime participant, for 
the Framers deemed religious establishment antithetical to the freedom of all. The Free Exercise 
Clause embraces a freedom of conscience and worship that has close parallels in the speech 
provisions of the First Amendment, but the Establishment Clause is a specific prohibition on forms 
of state intervention in religious affairs with no precise counterpart in the speech provisions. The 
explanation lies in the lesson of history that was and is the inspiration for the Establishment Clause, 
the lesson that in the hands of government what might begin as a tolerant expression of religious 
views may end in a policy to indoctrinate and coerce. A state-created orthodoxy puts at grave risk 
that freedom of belief and conscience which are the sole assurance that religious faith is real, not 
imposed. 

There are heightened concerns with protecting freedom of conscience from subtle coercive 
pressure in the elementary and secondary public schools. Our decisions in Engel v. Vitale (1962) 
and Abington Township School District [v. Schempp (1963)] recognize, among other things, that 
prayer exercises in public schools carry a particular risk of indirect coercion. What to most 
believers may seem nothing more than a reasonable request that the nonbeliever respect their 
religious practices, in a school context may appear to the nonbeliever or dissenter to be an attempt 
to employ the machinery of the State to enforce a religious orthodoxy. 

We need not look beyond the circumstances of this case to see the phenomenon at work. The 
undeniable fact is that the school district’s supervision and control of a high school graduation 
ceremony places public pressure, as well as peer pressure, on attending students to stand as a group 
or, at least, maintain a respectful silence during the Invocation and Benediction. This pressure, 
though subtle and indirect, can be as real as any overt compulsion. Of course, in our culture 
standing or remaining silent can signify adherence to a view or simple respect for the views of 
others. And no doubt some persons who have no desire to join a prayer have little objection to 
standing as a sign of respect for those who do. But for the dissenter of high school age, who has a 
reasonable perception that she is being forced by the State to pray in a manner her conscience will 
not allow, the injury is no less real. There can be no doubt that for many, if not most, of the students 
at the graduation, the act of standing or remaining silent was an expression of participation in the 
Rabbi’s prayer. That was the very point of the religious exercise. It is of little comfort to a dissenter, 
then, to be told that for her the act of standing or remaining in silence signifies mere respect, rather 
than participation. What matters is that, given our social conventions, a reasonable dissenter in this 
milieu could believe that the group exercise signified her own participation or approval of it. 

Finding no violation under these circumstances would place objectors in the dilemma of 
participating, with all that implies, or protesting. We do not address whether that choice is 
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acceptable if the affected citizens are mature adults, but we think the State may not, consistent 
with the Establishment Clause, place primary and secondary school children in this position. 
Research in psychology supports the common assumption that adolescents are often susceptible to 
pressure from their peers toward conformity, and that the influence is strongest in matters of social 
convention. To recognize that the choice imposed by the State constitutes an unacceptable 
constraint only acknowledges that the government may no more use social pressure to enforce 
orthodoxy than it may use more direct means. 

The injury caused by the government’s action, and the reason why Daniel and Deborah 
Weisman object to it, is that the State, in a school setting, in effect required participation in a 
religious exercise. It is, we concede, a brief exercise during which the individual can concentrate 
on joining its message, meditate on her own religion, or let her mind wander. But the 
embarrassment and the intrusion of the religious exercise cannot be refuted by arguing that these 
prayers, and similar ones to be said in the future, are of a de minimis character. To do so would be 
an affront to the Rabbi who offered them and to all those for whom the prayers were an essential 
and profound recognition of divine authority. 

Attendance at graduation and promotional ceremonies is voluntary. Petitioners and the United 
States, as amicus, made this a center point of the case, arguing that the option of not attending the 
graduation excuses any inducement or coercion in the ceremony itself. The argument lacks all 
persuasion. Everyone knows that in our society and in our culture high school graduation is one of 
life’s most significant occasions. A school rule which excuses attendance is beside the point. 
Attendance may not be required by official decree, yet it is apparent that a student is not free to 
absent herself from the graduation exercise in any real sense of the term “voluntary,” for absence 
would require forfeiture of those intangible benefits which have motivated the student through 
youth and all her high school years. Graduation is a time for family and those closest to the student 
to celebrate success and express mutual wishes of gratitude and respect, all to the end of impressing 
upon the young person the role that it is his or her right and duty to assume in the community and 
all of its diverse parts. 

The Government’s argument gives insufficient recognition to the real conflict of conscience 
faced by the young student. The essence of the Government’s position is that with regard to a civic, 
social occasion of this importance it is the objector, not the majority, who must take unilateral and 
private action to avoid compromising religious scruples, here by electing to miss the graduation 
exercise. This turns conventional First Amendment analysis on its head. It is a tenet of the First 
Amendment that the State cannot require one of its citizens to forfeit his or her rights and benefits 
as the price of resisting conformance to state-sponsored religious practice. To say that a student 
must remain apart from the ceremony at the opening invocation and closing benediction is to risk 
compelling conformity in an environment analogous to a classroom setting, where we have said 
that the risk of compulsion is especially high. 

Inherent differences between the public-school system and a session of a State Legislature 
distinguish this case from Marsh v. Chambers (1983). The atmosphere at the opening of a session 
of a state legislature where adults are free to enter and leave with little comment and for any 
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number of reasons cannot compare with the constraining potential of the one school event most 
important for the student to attend. The influence and force of a formal exercise in a school 
graduation are far greater than the prayer exercise condoned in Marsh. The Marsh majority in fact 
gave specific recognition to this distinction and placed particular reliance on it in upholding the 
prayers at issue there. For the reasons we have stated, the judgment of the Court of Appeals is 

Affirmed. 

JUSTICE SOUTER, with whom JUSTICE STEVENS and JUSTICE O’CONNOR join, 
concurring. 

Whatever else may define the scope of accommodation permissible under the Establishment 
Clause, one requirement is clear: accommodation must lift a discernible burden on the free exercise 
of religion. Concern for the position of religious individuals in the modern regulatory state cannot 
justify official solicitude for a religious practice unburdened by general rules; such gratuitous 
largesse would effectively favor religion over disbelief. By these lights one easily sees that, in 
sponsoring the graduation prayers at issue here, the State has crossed the line from permissible 
accommodation to unconstitutional establishment. 

Religious students cannot complain that omitting prayers from their graduation ceremony 
would, in any realistic sense, “burden” their spiritual callings. To be sure, many of them invest this 
rite of passage with spiritual significance, but they may express their religious feelings about it 
before and after the ceremony. They may even organize a privately sponsored baccalaureate if they 
desire the company of like-minded students. Because they accordingly have no need for the 
machinery of the State to affirm their beliefs, the government’s sponsorship of prayer at the 
graduation ceremony is most reasonably understood as an official endorsement of religion and, in 
this instance, of theistic religion. 

Petitioners would deflect this conclusion by arguing that graduation prayers are no different 
from presidential religious proclamations and similar official “acknowledgments” of religion in 
public life. But religious invocations in Thanksgiving Day addresses and the like, rarely noticed, 
ignored without effort, conveyed over an impersonal medium, and directed at no one in particular, 
inhabit a pallid zone worlds apart from official prayers delivered to a captive audience of public-
school students and their families. Madison himself respected the difference between the trivial 
and the serious in constitutional practice. Realizing that his contemporaries were unlikely to take 
the Establishment Clause seriously enough to forgo a legislative chaplainship, he suggested that 
“[r]ather than let this step beyond the landmarks of power have the effect of a legitimate precedent, 
it will be better to apply to it the legal aphorism de minimis non curat lex.” But that logic permits 
no winking at the practice in question here. When public school officials, armed with the State’s 
authority, convey an endorsement of religion to their students, they strike near the core of the 
Establishment Clause. However “ceremonial” their messages may be, they are flatly 
unconstitutional. 

JUSTICE SCALIA, with whom THE CHIEF JUSTICE, JUSTICE WHITE, and JUSTICE 
THOMAS join, dissenting. 
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In holding that the Establishment Clause prohibits invocations and benedictions at public school 
graduation ceremonies, the Court—with nary a mention that it is doing so—lays waste a tradition 
as old as public-school graduation ceremonies themselves, and that is a component of an even 
more longstanding American tradition of nonsectarian prayer to God at public celebrations 
generally. As its instrument of destruction, the bulldozer of its social engineering, the Court invents 
a boundless, and boundlessly manipulable, test of psychological coercion. Today’s opinion shows 
more forcefully than volumes of argumentation why our Nation’s protection, that fortress which 
is our Constitution, cannot possibly rest upon the changeable philosophical predilections of the 
Justices of this Court, but must have deep foundations in the historic practices of our people. 

The Court presumably would separate graduation invocations and benedictions from other 
instances of public “preservation and transmission of religious beliefs” on the ground that they 
involve “psychological coercion.” A few citations of “research in psychology” that have no 
particular bearing upon the precise issue here cannot disguise the fact that the Court has gone 
beyond the realm where judges know what they are doing. The Court’s argument that state officials 
have “coerced” students to take part in the invocation and benediction at graduation ceremonies 
is, not to put too fine a point on it, incoherent. 

The Court declares that students’ “attendance and participation in the [invocation and 
benediction] are in a fair and real sense obligatory.” But what exactly is this “fair and real sense”? 
According to the Court, students at graduation who want “to avoid the fact or appearance of 
participation” in the invocation and benediction are psychologically obligated by “public pressure, 
as well as peer pressure, to stand as a group or, at least, maintain respectful silence” during those 
prayers. The Court’s notion that a student who simply sits in “respectful silence” during the 
invocation and benediction (when all others are standing) has somehow joined—or would 
somehow be perceived as having joined—in the prayers is nothing short of ludicrous. We indeed 
live in a vulgar age. But surely “our social conventions” have not coarsened to the point that anyone 
who does not stand on his chair and shout obscenities can reasonably be deemed to have assented 
to everything said in his presence. Since the Court does not dispute that students exposed to prayers 
at graduation ceremonies retain (despite “subtle coercive pressures”) the free will to sit, there is 
absolutely no basis for the Court’s decision. It is fanciful enough to say that “a reasonable 
dissenter,” standing head erect in a class of bowed heads, “could believe that the group exercise 
signified her own participation or approval of it.” It is beyond the absurd to say that she could 
entertain such a belief while pointedly declining to rise. 

But let us assume the very worst, that the nonparticipating graduate is “subtly coerced” to stand! 
The Court acknowledges that “in our culture standing can signify adherence to a view or simple 
respect for the views of others.” But if it is a permissible inference that one who is standing is 
doing so simply out of respect for the prayers of others that are in progress, then how can it possibly 
be said that a “reasonable dissenter could believe that the group exercise signified her own 
participation or approval”? Quite obviously, it cannot. I may add, moreover, that maintaining 
respect for the religious observances of others is a fundamental civic virtue that government 
(including the public schools) can and should cultivate—so that even if it were the case that the 
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displaying of such respect might be mistaken for taking part in the prayer, I would deny the 
dissenter’s interest in avoiding even the false appearance of participation constitutionally trumps 
the government’s interest in fostering respect for religion generally. 

The opinion manifests that the Court itself has not given careful consideration to its test of 
psychological coercion. For if it had, how could it observe, with no hint of concern or disapproval, 
that students stood for the Pledge of Allegiance, which immediately preceded Rabbi Gutterman’s 
invocation? The government can, of course, no more coerce political orthodoxy than religious 
orthodoxy. Moreover, since the Pledge of Allegiance has been revised since [West Virginia Board 
of Education v.] Barnette to include the phrase “under God,” recital of the Pledge would appear to 
raise the same Establishment Clause issue as the invocation and benediction. If students were 
psychologically coerced to remain standing during invocation, they must also have been 
psychologically coerced, moments before, to stand for (and thereby, in the Court’s view, take part 
in or appear to take part in) the Pledge. Must the Pledge therefore be barred from the public schools 
(both from graduation ceremonies and from the classroom)? In Barnette we held that a public-
school student could not be compelled to recite the Pledge; we did not even hint that she could not 
be compelled to observe respectful silence—indeed, even to stand in respectful silence—when 
those who wished to recite it did so. Logically, this ought to be the next project for the Court’s 
bulldozer. 

The other “dominant fact” identified by the Court is that “state officials direct the performance 
of a formal religious exercise at school graduation ceremonies.” All the record shows is that 
principals of the Providence public schools, acting within their delegated authority, have invited 
clergy to deliver invocations and benedictions at graduations; and that Principal Lee invited Rabbi 
Gutterman, provided him a two-page flyer, prepared by the National Conference of Christians and 
Jews, giving general advice on inclusive prayer for civic occasions, and advised him that his 
prayers at graduation should be nonsectarian. The Court identifies nothing in the record remotely 
suggesting that school officials have ever drafted, edited, screened, or censored graduation prayers, 
or that Rabbi Gutterman was a mouthpiece of the school officials. 

The deeper flaw in the Court’s opinion does not lie in its wrong answer to the question whether 
there was state-induced “peer-pressure” coercion; it lies, rather, in the Court’s making violation of 
the Establishment Clause hinge on such a precious question. The coercion that was a hallmark of 
historical establishments of religion was coercion of religious orthodoxy and of financial 
support by force of law and threat of penalty. The Establishment Clause was adopted to prohibit 
such an establishment of religion at the federal level (and to protect state establishments of religion 
from federal interference). I will further acknowledge for the sake of argument that, as some 
scholars have argued, by 1790 the term “establishment” had acquired an additional meaning—
financial support of religion generally, by public taxation—that reflected the development of 
“general or multiple” establishments, not limited to a single church. But that would still be 
an establishment coerced by force of law. But there is simply no support for the proposition that 
the officially sponsored nondenominational invocation and benediction read by Rabbi 
Gutterman—with no one legally coerced to recite them—violated the Constitution of the United 
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States. To the contrary, they are so characteristically American they could have come from the pen 
of George Washington or Abraham Lincoln himself. 

Thus, while I have no quarrel with the Court’s general proposition that the Establishment Clause 
“guarantees that government may not coerce anyone to support or participate in religion or its 
exercise,” I see no warrant for expanding the concept of coercion beyond acts backed by threat of 
penalty—a brand of coercion that, happily, is readily discernible to those of us who have made a 
career of reading the disciples of Blackstone rather than of Freud. The Framers were indeed 
opposed to coercion of religious worship by the National Government; but, as their own 
sponsorship of nonsectarian prayer in public events demonstrates, they understood that “speech is 
not coercive; the listener may do as he likes.” 

This historical discussion places in revealing perspective the Court’s extravagant claim that the 
State has “for all practical purposes” and “in every practical sense” compelled students to 
participate in prayers at graduation. Beyond the fact, stipulated to by the parties, that attendance at 
graduation is voluntary, there is nothing in the record to indicate that failure of attending students 
to take part in the invocation or benediction was subject to any penalty or discipline. 

The reader has been told much in this case about the personal interest of Mr. Weisman and his 
daughter, and very little about the personal interests on the other side. They are not inconsequential. 
Church and state would not be such a difficult subject if religion were, as the Court apparently 
thinks it to be, some purely personal avocation that can be indulged entirely in secret, like 
pornography, in the privacy of one’s room. For most believers it is not that, and has never been. 
Religious men and women of almost all denominations have felt it necessary to acknowledge and 
beseech the blessing of God as a people, and not just as individuals, because they believe in the 
“protection of divine Providence,” as the Declaration of Independence put it, not just for 
individuals but for societies; because they believe God to be, as Washington’s first Thanksgiving 
Proclamation put it, the “Great Lord and Ruler of Nations.” One can believe in the effectiveness 
of such public worship, or one can deprecate and deride it. But the longstanding American tradition 
of prayer at official ceremonies displays with unmistakable clarity that the Establishment Clause 
does not forbid the government to accommodate it. 
 


