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CHAPTER 

MEDICAL JURISPRUDENCE IN 
OTORHINOLARYNGOLOGY

39a 

Maurice Hawthorne

INTRODUCTION
The last two decades have seen some changes in how 
claims of clinical negligence are decided but the devel-
opments in other fields such as consent, confidentiality 
and clinical performance have been much more signifi-
cant. The medical profession in general has been put 
in the spotlight by very major events that were subject 
to intense media interest. The Bristol Royal Infirmary 
Inquiry into unacceptable complication rates in the 
paediatric cardiac surgery unit and the events follow-
ing the trial of Harold Shipman, who was convicted of 
murdering an unknown number of his patients, have 
changed the way that the public views the medical pro-
fession. The response from politicians has been to try to 
tighten the  legal framework in which doctors practise 
so that the public can be reassured that such events can 
never happen again.

The law differs in different jurisdictions, even within 
the UK, but most of the principles are the same. The first 
major subdivision is into criminal law and civil law. In 
criminal law, the state prosecutes an individual or an 
organization (the defendant) alleging breach of a law or 
statute. If the case is proven, the individual or organiza-
tion is subject to a sentence, often a fine or a custodial 
term of some kind. In civil law, one individual or orga-
nization (now known as the claimant) brings a suit for 

damages against a defendant and seeks redress from that 
defendant. Ideally, the damages would exactly redress the 
loss suffered by the claimant. For instance, a claimant 
proved to have been swindled out of his car by a defendant 
might be happy merely to have his car back. In medical 
negligence cases, it is manifestly impossible to restore neg-
ligently caused losses so the damages are monetary. There 
are three important forms of monetary damages in clini-
cal negligence: general; special; and punitive or exemplary.

General damages are those awarded to compensate 
the successful claimant for pain and suffering. Special 
 damages are those awarded to take account of loss of 
income, special nursing needs and so on, arising from the 
negligence. Punitive damages are exactly what they say 
they are: damages awarded to the claimant to punish the 
negligent defendant. These are similar in a way to a fine in 
criminal cases but are not awarded in clinical negligence 
cases in the UK where most defendants have insurance to 
cover any damages awarded against them.

Civil and criminal processes differ in two other impor-
tant ways: in the standard of proof required and in the 
influence of statutes. In criminal cases, the standard of 
proof is ‘beyond reasonable doubt’, which is often taken 
to imply a probability of guilt of at least 95%. In civil 
cases the standard of proof is ‘on the balance of prob-
abilities’ which means greater than 50% probability. The 
source of the criminal law is founded in the common law 
and on statutes passed by Parliament and European law. 

Data in this chapter are based largely on the author’s long experience as an expert witness and on landmark legal judgements, some of which 
are alluded to in the text.
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Statutes,  precedent and European legislation state what 
actions constitute criminal behaviour. In the course of a 
criminal trial, counsel may well cite a precedent of what 
has been said and what decisions were made by courts 
in the past in similar cases. In a civil trial, there may be 
no statute that has any relevance to the questions to be 
decided so the decisions are based almost entirely on 
what happened in previous cases. This is referred to as 
the common law. The common law is in a state of con-
tinuous development as civil cases are tried by high 
courts, such as the Court of Appeal and the House of 
Lords, which can introduce subtle changes in decisions 
that then become the common law. Much argument may 
then occur as to what exactly their Lordships meant. Was 
what they said in a previous case relevant to the one cur-
rently being tried? Even more debatable is whether or not 
the important remark was part of a judgement or some 
sort of subjunctive aside to the judgement in the form of 
‘if this case had been similar to case A then I would have 
decided as follows’. The next section of the chapter (see 
‘Causation’, below) illustrates exactly how one word in a 
judgement can be important when the case referred to as 
Bolitho1 is considered.

Besides major sections devoted to clinical negligence 
and the duties of an expert medical witness, this chapter 
examines the two most common issues raised via a medi-
cal indemnity organization’s helpline: consent and the 
doctor’s duty of confidentiality. The criminal law and the 
role of the coroner as they are likely to apply to surgeons 
in their professional activities are discussed. The duties of 
a consultant surgeon as a doctor and the mechanisms that 
are or shortly will be in place to ensure that these are com-
plied with are described and the additional duties of that 
consultant as a trainer are also mentioned.

TORT
Before discussing clinical negligence and consent issues, it 
is relevant to review the legal principle on which these are 
largely based. This is the law of tort or wrong done by one 
party to another. The two forms of tort that are relevant 
to surgeons are negligence, and assault and battery.

There are four essential elements of the legal tort of 
negligence:

• there must be a duty of care
• there must be a breach of that duty
• harm must have occurred
• the breach must have caused the harm.

Negligence occurs when party A is considered to owe a 
duty of care to party B, to have breached that duty and, 
as a result, harm has come to B. It must be shown that 
A could reasonably have foreseen that the breach might 
cause the harm. For instance, a driver travelling quickly 
on a country road should have it in mind that there might 
be a cyclist just around the corner. A second impor-
tant aspect of negligence on which many clinical negli-
gence cases fail is causation. This works on the so-called 

‘but for’ test. It must be proved that, ‘but for’ the breach of 
duty by the defendant, the damage suffered by the claim-
ant would not have occurred.

Assault is the threat of physical violence, and battery 
is any unlawful touching or physical contact of one per-
son by another. Only with consent does a medical exami-
nation become lawful. Without consent, approaching 
a patient with a shining Lack’s tongue depressor at the 
ready is an assault and using it to depress the tongue is a 
battery. Although the act of opening the mouth probably 
implies consent, the patient has the option of lodging a 
civil claim alleging battery or even of reporting a possible 
criminal battery to the police. It is important to note that 
civil actions for battery, unlike those for negligence, do 
not require that there has been any harm. Patients seek-
ing damages for lack of adequate consent can sue either 
in negligence (where the ‘but for’ test applies but consent 
must be truly informed) or in battery (where causation is 
not an issue but a much less rigorous consent is enough to 
refute the allegations).

NEGLIGENCE

Standard of skill and care
In deciding negligence the claimant must establish first the 
four essential elements of tort.

To establish a duty it is necessary for a doctor/patient 
relationship to be in existence. There is no Good Samaritan 
law in the UK, and doctors only have a legal responsibil-
ity to people they have agreed to treat. In general practice 
the agreement arises by virtue of accepting a patient onto 
one’s list. In a hospital setting, the agreement arises either 
out of the doctor’s terms and conditions of employment 
or, with private patients, as a result of contract.

Patients tend to be seen by several different doctors 
and, therefore, the question ‘who owes the duty of care?’ 
may be a pertinent one. In the National Health Service 
(NHS), the employing authority will usually be named as 
first defendant as it would be liable to pay damages aris-
ing from any successful action by virtue of the principle of 
vicarious liability. Individual doctors may then be named 
as subsequent defendants.

An unresolved issue is who should be sued if a patient 
is placed on a waiting list but suffers additional damage in 
the time it takes to receive a first appointment. Is the defen-
dant the referring GP, or the authority, or the NHS Trust 
at whose clinic the patient is awaiting an appointment?

The standard of care is that of the reasonably skilled 
and experienced doctor. The appropriate test, known 
as the Bolam (Bolam v. Friern Hospital Management 
Committee) test,2 states that it is:

the standard of the ordinary skilled man exercis-
ing and professing to have that special skill. A man 
need not possess the highest expert skill; it is well- 
established law that it is sufficient if he exercises the 
ordinary skill of an ordinary competent man exercis-
ing that particular art.
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The standard of care relates to the specialty in which the 
doctor practises. A GP will not be required to possess the 
skills of a specialist. An inexperienced doctor cannot rely 
on his lack of experience as a defence to alleged negligence 
(Wilsher v. Essex Area Health Authority).3 However, a 
junior doctor may discharge his duty by seeking the help 
of a superior.

While a doctor is under a duty to keep him- or herself 
appraised of developments in his area, this is subject to 
the bounds of reasonableness. Failure to read one article, 
which might have prevented the negligent act, could be 
excusable, while failure to be aware of new techniques that 
have become widespread may be inexcusable (Crawford v. 
Board of Governors of the Charing Cross Hospital).4

A doctor will not be negligent simply because he acted 
in a way that another doctor would not have done. The 
Bolam test establishes that a man is not negligent if he is 
acting in accordance with a practice merely because there 
is a body of medical opinion that would take a contrary 
view, provided there is a responsible body of opinion that 
supports the practice. A body of opinion must consist of at 
least two people. This statement has recently been quali-
fied by the case referred to as Bolitho (Bolitho v. City and 
Hackney Health Authority).1

Causation
In Bolitho, a registrar in paediatrics was accepted to be 
in breach of her duty of care by failing to visit an infant 
with breathing difficulties. Her defence was that, given 
the clinical circumstances at the time she should have vis-
ited, she would not have intubated the infant. The Court 
of Appeal had found that the failure to attend the infant 
constituted negligence. The House of Lords heard oppo-
site expert opinions, one asserting that there was a body of 
opinion that would undoubtedly have intubated in those 
circumstances and the other that there was also a respon-
sible body of opinion that would not have intubated. Their 
Lordships then reversed the judgement saying that the 
defendant’s assertion that she would not have intubated, 
a practice supported by a reasonable body of opinion, 
meant that on the balance of probabilities the brain dam-
age would have occurred even if the registrar had visited. 
The causal link from the failure to discharge her duty of 
care by visiting the patient to the harm suffered was there-
fore broken so no negligence could be proved.

Bolitho is important because it clearly brings Bolam 
into the field of causation and also because of the dissent-
ing judgement of Lord Browne-Wilkinson. Referring to 
the reasonable body of medical opinion that would allow 
a Bolam-based defence, Lord Browne-Wilkinson said, 
‘The use of these adjectives – responsible, reasonable and 
respectable – all show that the court has to be satisfied 
that the exponents of the body of opinion relied on can 
demonstrate that such opinion has a logical basis’ (our 
emphasis). Later in judgement he qualified this by saying, 
‘it will very seldom be right for a judge to reach the con-
clusion that views genuinely held by a competent medi-
cal expert are unreasonable’. It is not yet clear how these 
comments will be used as precedents for future cases but 

they certainly will be. An example might be the practice 
of stripping all the mucosa from a vocal cord in Reinke’s 
oedema. There may still be a body of expert opinion that 
would condone the practice but, in view of our knowledge 
of the physiology of the superficial lamina propria, is it 
logical to operate in this way and can that body of expert 
opinion be considered responsible?

Proof of medical negligence
The onus lies upon the claimant to prove that the surgeon’s 
negligent treatment caused the injury. It is not sufficient 
simply to prove that the surgeon’s actions were reprehen-
sible or even reckless if the claimant cannot go on to show 
that their injury is directly attributable to the surgeon’s 
poor performance. Hence, while it was clear that a casu-
alty officer was in breach of his duty of care when he failed 
to examine a patient attending his department with the 
obvious signs of poisoning, there was a complete defence 
(Barnett v. Chelsea & Kensington Hospital)5 when it was 
shown that there was no antidote to the poison taken by 
the patient. This is similar to the reasoning in Bolitho 
above, although that case was much more complicated 
than Barnett. In Barnett, it was a straightforward and 
uncontested statement that the workmen who had acciden-
tally ingested arsenic in their tea were doomed whether or 
not they received medical attention. In Bolitho the courts 
had to decide whether or not, on balance of probabilities, 
the hypoxic brain damage would have occurred even if the 
registrar had visited the child.

The standard to which the claimant must prove his case 
is on the balance of probabilities. This means that the 
claimant must show that his version of events and expert 
analysis are more likely to be true than those put forward 
by the defence. If the case for each side is evenly balanced 
then the claimant will fail. Hence, where a patient suffers 
a nerve palsy that could equally have been due to negli-
gence, or could have occurred as an inherent risk of the 
operation even when performed with proper skill and 
care, the claimant’s case will fail in the absence of some 
item of evidence to tip the scales in favour of negligence 
(Ashcroft v. Mersey Regional Health Authority).6

An apparent reversal of the burden of proof can occur 
where the likelihood of negligence is so obvious that it 
‘speaks for itself’ (res ipsa loquitur). In other words, a 
defendant may find that he is obliged at least to provide an 
explanation of the patient’s injury that is consistent with 
reasonable care having been taken, even where the claim-
ant has no positive evidence of negligence, where:

• there is no evidence as to how or why the accident 
occurred

• the accident is such that it would not occur without 
negligence

• the defendant is proved to have been in control of the 
situation in which the accident occurred.7

The doctrine first evolved in simple personal injury cases 
concerning falling objects (Scott v. London & St Katherine’s 
Docks,8 Byrne v. Boadle9 and Pope v. St Helen’s Theatre10), 
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but has obvious attractions to a claimant in a medical case, 
where there may well be very real uncertainty as to how an 
injury came about, and where the often unconscious patient 
is entirely under the control of the medical team. Despite 
the fact that it is often pleaded, in England the doctrine has 
more often been conceded than litigated in medical cases, 
and so its ambit is unclear.11 In practice the courts are reluc-
tant to apply a doctrine derived from the relatively simple 
‘bumps and thumps’ of stevedoring to the complex issues 
of causation found in medical litigation. It has been said 
(Girard v. Royal Columbian Hospital12):

The human body is not a container filled with a mate-
rial whose performance can be predictably charted. 
... because of this medical science has not yet reached 
the stage where the law ought to presume that a 
patient must come out of an operation as well or bet-
ter than when he went into it.12 

Thus, as a matter of law, the onus of proving negligence 
will almost always fall on the claimant, although in cases 
where there is a strong and obvious inference of negli-
gence from the very facts themselves (e.g. a retained swab 
(Mahon v. Osborne)13 or where the claimant woke from 
his anaesthetic with the septic finger still attached and an 
adjacent one in the bucket14) the defence may well find 
that onus discharged unless they are able to provide some 
alternative theory, not involving negligence, to answer the 
claimant’s case.

Damages
A claimant having established negligence, and having 
proved injury as a consequence, the question turns to the 
assessment of the compensation to be paid. The court 
must award a sum of money that will, as nearly as pos-
sible, put the injured person in the same position as he 
would have been had he not been injured (Livingstone v. 
Rawyards Coal Company).15 In some jurisdictions (nota-
bly the United States) an element of punitive damages 
may be awarded. Such an approach has been rejected in 
England and Wales (Kralj v. McGrath)16 and the rest of the 
UK for mere inadvertent negligence. 

Damages are broadly classified into two categories: gen-
eral damages and special damages.

GENERAL DAMAGES

These include damages for pain, suffering and loss of ame-
nity. This is the aspect of the claimant’s loss that is not 
ascertainable by a mathematical calculation of economic 
loss and, in the past, was determined by a jury (Ward v. 
James).17 Juries were effectively abolished in personal 
injury trials in the mid-1960s. While the level of general 
damages will depend on the claimant’s circumstances, and 
the suffering which the particular injury has caused the 
individual, a general bracket for a particular injury will be 
determined with reference to awards (adjusted for infla-
tion) from previously decided cases. Obviously, it is impos-
sible to ‘compensate’ someone for loss of a limb or for a 

life of continual pain so the awards are essentially conven-
tional figures. As a guide, the current conventional figure 
for injuries of the utmost severity is between £150 000 and 
£170 000, and so injuries of lesser significance will be a 
proportion of that ‘maximum’. 

SPECIAL DAMAGES

These are the specific ‘out-of-pocket’ monetary expenses 
and losses the claimant has incurred up until the date of the 
trial. These will include loss of earnings, medical expenses, 
travel costs and the cost of any special equipment conse-
quent upon the injury. Often there will be a claim for losses 
expected in the future. (Future loss is technically an item of 
general damages as its assessment is uncertain and it was 
formerly a matter for the jury to determine. As a matter of 
practice, the calculation of future loss is inseparable from 
that of past loss, many of the same arguments rehearsed in 
both, and one flows naturally to the other.) The amount 
of money at issue will depend almost exclusively on the 
particular circumstances of the claimant (Lim v. Camden 
Health Authority),18 guided by the principle that a claim-
ant should only recover what he has lost as a result of the 
injury. He must prove that his expenditure was (or will be) 
reasonably necessary, and that his needs cannot be met 
more cheaply by other reasonable means.

As a rule, English law seeks to compensate a claimant 
by way of a single lump sum award. This creates obvi-
ous problems where a claimant is likely to remain unem-
ployed or requires continuing care for many years in the 
future. The only certain result is that the claimant will be 
either under- or overcompensated, depending on how cir-
cumstances unfold. This problem has not been solved, but 
ameliorated in certain cases. Where a claimant suffers a 
condition that may deteriorate significantly in the future, 
rather than receive a small sum to represent the risk, they 
can apply for an order for ‘provisional damages’, which 
leaves it open to the claimant to come back to court at a 
later date.19

In very large claims where the claimant’s life expec-
tancy will determine the level of the award, the risk can 
be borne by an insurance company by the purchase of an 
annuity. This is known as a ‘structured settlement’.

Dealing with medical negligence claims
What happens when a surgeon is sued?20 The 86th update 
of The Civil Procedure Rules 199821 came into effect on 
3 October 2016. They require that, in cases of clinical dis-
putes, a pre-action protocol be followed. This sets pro-
cedures and time limits for various stages of the process 
of being sued. There are also recommendations for Trusts 
about how they should respond to a claim and what pro-
cesses should be in place to ensure that they are able to 
respond in an appropriate and timely way. In effect, the 
pre-action protocol will penalize a Trust that has such 
a poor clinical governance structure that it is unable to 
respond to a claim in a relatively short time.

What the individual consultant surgeon will experience 
if his patient sues him alleging negligence will differ in 
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some ways, depending whether the patient was a private 
patient or an NHS patient. The first stage of the proceed-
ings is the same: the patient, having found some means 
of financial support for his or her claim against the 
healthcare provider (a matter outside the remit of this 
 chapter but considerably more difficult than formerly) will 
request, via a solicitor, release of notes. In private practice, 
the consultant will need to release these notes himself and 
is wise to check with his anaesthetist, the private hospital 
and other doctors involved in the secondary care that they 
will do the same. The consultant would be most unwise 
at this stage if he did not inform his medical indemnity 
organization and seek their help and advice. If the case 
is an NHS one, the matter must be referred to the Trust’s 
legal department immediately. If the clinical governance 
system in the Trust is working well, there is a good chance 
that the events have already been reported to the legal sec-
tion via an incident form and that contemporaneous state-
ments have already been taken and filed in preparation for 
a potential claim. Alternatively, the claimant may already 
have used the NHS complaints procedure so all the state-
ments from that will be available. A Trust is vicariously 
liable for the actions of its employees and so the legal 
department should take over all further responses to solic-
itors and communication with the defendant legal team. 
Both Trusts and independent practitioners have 40 days to 
provide the copy medical records and failure to meet this 
deadline will prejudice any defence.

The potential claimant’s solicitors will now obtain an 
expert report on the medical records with examination of 
their client, if appropriate, and can decide whether or not 
the claim has merit. If it has, they will serve a letter of 
claim on the healthcare provider setting out a summary 
of facts, the main allegations of negligence, description of 
injuries and an outline of losses. This may include an offer 
to settle. The defendant organization or individual must 
provide a reasoned answer within three months of receipt.

In addition, the defendant’s solicitors will be concerned 
to obtain guidance from experts swiftly and, once received, 
be able to form an initial view about whether or not the 
claim is defensible. The assessment of a claim at this stage 
will be facilitated by recent rule changes that have been 
made concerning the conduct of personal injury actions, 
including medical negligence litigation. These changes 
require that at the time of service of a writ, a claimant 
must also submit a medical report setting out the claim-
ant’s condition and prognosis, together with a Schedule 
of Special Damages said to result from any alleged negli-
gence. Traditionally, such information was not available 
until much later in the litigation process. The change has 
resulted in a defendant’s solicitors being able to assess 
the potential value of a claimant’s claim at an early stage. 
Accordingly, following that initial expert opinion, a settle-
ment can be proposed early in the proceedings on behalf 
of the otolaryngologist, if appropriate.

If settlement is desired but cannot be negotiated 
between the solicitors, then the solicitors acting for the 
otolaryngologist may try to settle the claim by what is 
known as a ‘payment into court’. In making a payment 
into court, the defendant can make an assessment of the 

damages that might be awarded in due course at trial, if 
negligence is established. If the trial judge awards a sum 
higher than the level of the payment in, the claimant will 
receive his or her costs in the usual way. If, however, the 
sum awarded is the same or a lesser sum then, as a general 
rule, all costs of the action, including the defendant’s costs 
after the payment into court, must be borne by the claim-
ant. The claimant has 21 days to decide whether or not to 
accept the payment in. Thereafter the costs conservancies 
will operate. In cases where the claimant is legally aided, 
this device is of more limited assistance to a defendant. In 
other circumstances, there may well be a strong incentive 
to a claimant to accept a payment into court through fear 
of being prejudiced on costs in this way.

Following the service of a defence, in response to alle-
gations contained in the statement of claim, both parties 
may raise requests for further information about their 
respective pleadings, and the claimant may choose to file 
a reply to the defence.

Directions concerning the conduct of a claim will be 
given by the court, usually after the pleadings are com-
pleted. In the High Court, a formal hearing will take place 
to consider these directions, but in personal injury actions 
brought in the County Court, a series of so-called auto-
matic directions is given by the court. These are rarely, 
if ever, appropriate in medical negligence cases and it is 
therefore usual for the parties to apply to the court for 
specific directions to be given. These directions will pro-
vide for, among other things, the disclosure of witness 
statements as to fact and expert reports. It is usual for 
witness statements to be disclosed, followed shortly there-
after by expert reports, in order that experts can consider 
this information available from the other side in preparing 
the report. The exchange of both statements and reports 
gives a further opportunity for review of the case, both by 
claimant and medical defendant. At this stage the claim-
ant may realize that the claim is weak and the case may be 
discontinued. Equally, the defence may feel that the case 
is not defensible and settlement negotiations or a payment 
into court may follow.

TRIAL AND PREPARATION FOR TRIAL

If the exchange of witness statements and expert reports 
does not promote the settlement of a claim, then the case 
proceeds towards trial. In medical negligence actions, 
a fixed date for trial will usually be given by the court 
because of the significant number of clinicians who may 
have to make themselves available, either as experts or as 
witnesses of fact.

By way of preparation for trial, both parties should 
arrange conferences with counsel in order to review the 
case in detail, and ensure all preparations are complete. 
If the defence considers that the case should be settled, 
or there are certain aspects of the case where a defendant 
may be vulnerable, a payment into court may be made. 
The payment in may be limited to those aspects of the 
claim where the defendant could be found liable. The 
claimant has 21 days within which to accept the payment 
in before the penalty of costs starts to run. As a significant 
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proportion of the costs of an action result from the trial 
itself, the defendants are usually anxious to make any pay-
ment into court before 21 days in advance of the trial. 
Thereafter bundles of documents must be prepared for use 
in the court by all parties, which will include the pleadings, 
medical records, witness statements and expert reports.

A proportion of cases are settled literally at the doors 
of the court, the last opportunity for compromise before 
further significant costs of trial are incurred.

If no compromise can be reached, the trial will com-
mence with an explanation of the case to the judge by 
counsel for the claimant, setting out the relevant events 
and the nature of the allegations. The claimant’s counsel 
will then call witnesses of fact, usually followed then by 
expert witnesses. Each witness will be cross-examined in 
turn by the defence, and then re-examined by claimant’s 
counsel if necessary. When the claimant’s evidence has 
been called, the defence case is then put in the same way, 
and usually in the same order.

The trial judge may allow variation in this order of evi-
dence, particularly in complex cases, so that witnesses 
for both sides are called first, to be followed then by 
experts. This will allow experts to hear all the evidence 
of fact before giving a final opinion. However, the present 
arrangements for disclosure of witness statements make 
such variation rare.

At the conclusion of the case, the judge will usually hear 
submissions from counsel on the law to be applied and the 
appropriate level of damages to be awarded if the claim-
ant is successful. It is usual then for the judge to reserve 
judgement, to be delivered at a later date, as most neg-
ligence cases are complex and will require some consid-
eration. Once judgement is given, and if the claimant is 
successful, the judge will indicate the level of damages to 
be awarded. Only at that stage is the judge informed about 
any  payment into court that may have been made, and the 
costs to be awarded can then be considered.

FUNDING OF NEGLIGENCE CLAIMS

Otolaryngologists may well have been concerned at the 
possibility that medical negligence actions in England and 
Wales will follow the pattern of the United States, and that 
the perceived increase in the number of actions here may 
continue. However, with the reduction in the eligibility for 
legal aid, many actions that would have been funded by 
legal aid in the past will now have to be funded privately. 
The introduction of contingency or conditional fees is 
unlikely to assist all those who are no longer eligible for 
legal aid. As an incentive for the claimant’s solicitor, the 
conditional fee system22 will allow the solicitor to claim 
twice the rate of fees they might have otherwise obtained 
in a successful action. There is a risk that the solicitor 
might receive no payment at all if the case is unsuccess-
ful. As suggested above, solicitors acting for patients are 
therefore likely to take on fewer claims,23 concentrating 
on those where liability is obvious and can be quickly 
established. The result is likely to be that there will be no 
significant increase in the number of medical negligence 
actions in the short term. Indeed, it is possible that there 

will be a reduction at the expense of patients who might 
otherwise have had successful claims for compensation.

The NHS Litigation Authority 2015/2016 Annual 
Report24 stated that the number of new clinical negligence 
claims received that year had fallen by 4.6% from 11 497 to 
10 965. Damages paid out that year to patients rose from 
£774.4 million to £950.4 million. That is an average pay 
out to patients of £86 675 per claim. The provision set aside 
to pay agreed and estimated future damages is £56.4 billion 
with 75% of it due to be paid in 2021 and beyond.

DUTY OF CANDOUR
The Health and Social Care Act 2008 (Regulated 
Activities) (Amendment) Regulations 201525 extend the fit 
and proper person requirement for directors and the duty 
of candour to all providers from 1 April 2015. Regulation 
20 defines what constitutes a notifiable safety incident for 
health service bodies and all other providers (such as pri-
mary medical and dental practices, adult social care and 
independent healthcare providers). Specifically, paragraph 
8 defines the harm thresholds that trigger the duty of can-
dour for health service bodies. Paragraph 9 defines the 
thresholds for all other providers.

The introduction of Regulation 20 is a direct response 
to recommendation 181 of the Francis Inquiry report 
into Mid Staffordshire NHS Foundation Trust,26 which 
recommended that a statutory duty of candour be intro-
duced for health and care providers. This is further to the 
contractual requirement for candour for NHS bodies in 
the standard contract, and professional requirements for 
candour in the practice of a regulated activity. In inter-
preting the regulation on the duty of candour we use the 
definitions of openness, transparency and candour used 
by Robert Francis in his report: 

• Openness – enabling concerns and complaints to be 
raised freely without fear and questions asked to be 
answered

• Transparency – allowing information about the truth 
about performance and outcomes to be shared with 
staff, patients, the public and regulators

• Candour – any patient harmed by the provision of a 
healthcare service is informed of the fact and an appro-
priate remedy offered, regardless of whether a com-
plaint has been made or a question asked about it. 

This does not mean that a consultant should immediately 
give his version of an adverse event to a patient or rela-
tive. It does mean that the consultant should report the 
adverse event using standard reporting facilities within his 
Trust. This then allows the adverse event to be thoroughly 
investigated, after which the truth can be shared with the 
patient and their relatives. There is an inherent risk in rela-
tives getting only a partial truth or inaccurate information 
should there be an immediate ‘knee-jerk reaction’ to tell 
the patient what has gone wrong. This does not mean, 
though, that the patient should not be told that an adverse 
event has occurred and is being investigated.
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CONSENT
Much medical litigation is caused by the practitio-
ner’s  failure to disclose adequate information about the 
risks inherent in a given procedure. Common law recog-
nizes the principle that every person has the right to have 
his or her bodily integrity respected. There is a presump-
tion that a person should not be exposed to risk unless 
he has voluntarily accepted that risk, based on adequate 
information and adequate comprehension.

Obtaining consent to carry out an operation is neces-
sary to avoid three sorts of legal jeopardy. The first and 
second arise because any touching of another person is a 
potential battery. (Assault is the threat of causing physical 
injury. An unconscious person can be battered but can-
not be assaulted.) This means that, in very exceptional 
circumstances, a surgeon performing an operation with-
out consent may be prosecuted in the criminal courts for 
alleged criminal battery. A more likely outcome of such 
surgery is a civil case seeking damages for the tort (or 
wrong) of battery. There is no need to show that anything 
went wrong with the surgery, merely that it was carried 
out without valid consent. The third, and much the most 
likely legal outcome regarding consent, is that the claim-
ant tries to show that he was not warned of the risks of 
a proposed therapy that resulted in harm and that, had 
he been warned of those risks, he would have refused the 
treatment. An example might be a patient with a dead ear 
after a competently performed stapedotomy who was not 
warned of that risk before surgery. He may well be able 
to claim damages from the surgeon because he can say 
that ‘but for’ the surgeon’s failure to warn of the risk, he 
would not have undergone the surgery. It is immediately 
obvious that any careful surgeon must record what poten-
tial adverse outcomes of a proposed operation have been 
discussed with a patient. If it is not recorded in the notes, 
courts have become sceptical of a statement such as ‘it is 
my usual practice to warn of these risks’.

The question of how much information must be given 
to the patient would vary from situation to situation, but 
was generally set by the professional standard accord-
ing to the Bolam test, with doctors being arbiters of how 
much information should be given. This meant that, in the 
example above, if the defendant surgeon could assemble a 
responsible body of opinion whose practice would not be 
to warn of the risk of dead ear, his conduct did not breach 
a duty of care. 

This was modified to a degree by the case of Sidaway 
(Sidaway v. Board of Governors of the Bethlem Royal 
Hospital)27 in which the House of Lords held that where 
the proposed treatment involved a substantial risk of grave 
or adverse consequences such that, notwithstanding any 
practice to the contrary, a patient’s right to decide whether 
to consent to the treatment was so obvious that no prudent 
medical man could fail to warn of the risk (save in emer-
gency or some other sound clinical reason for nondisclo-
sure), then it would be negligent not to warn. To continue 
the example above, the claimant could argue that total 
deafness in one ear is such a disability that any reasonable 
patient would wish to be told about it pre-operatively.

Accordingly, the right of the doctor (acting in accordance 
with a reasonable body of medical opinion) to decide what 
the individual patient should be told remained enshrined 
in English case law. Such medical paternalism, which may 
be in the best interest of some of our patients, is currently 
and repeatedly being questioned. The doctor should real-
ize that in Sidaway when the question ‘Is informed consent 
a part of English law?’ was put to the five law lords, the 
answer was not unanimous. Scarman said ‘yes’; Diplock 
said ‘no’; and Bridge, Keith and Templeman said ‘yes with 
reservations’.

In assessing which material risks should be mentioned, 
doctors should consider the degree of probability of the 
risk materializing and seriousness of possible injury if it 
does. A risk, even if it is a mere possibility, should be dis-
closed if its occurrence would cause serious circumstances 
(Hopp v. Lepp).28 Medical evidence will be necessary for 
the court to assess the degree of probability and the seri-
ousness. A further medical factor upon which expert evi-
dence will also be required is to assess the character of the 
risk; that is, is this risk common to all surgery or is it spe-
cific to the particular operation? Special risks inherent in 
a recommended operation are more likely to be material.

The legal standard of disclosure required in response 
to direct questions is also set by the professional standard 
(Blyth v. Bloomsbury Health Authority).29 Although the 
amount of information given must depend upon the cir-
cumstances, as a general proposition it was governed by 
the Bolam test (supra).

In Australia, the doctrine of informed consent went one 
stage further from Sidaway where the reasonable patient 
was considered the arbiter of what risks should or should 
not be disclosed pre-operatively. In Rogers v. Whittaker,30 
it is clear that the risks that must be disclosed are those 
that affect that one patient and not the generality of rea-
sonable patients. To take the stapedotomy analogy one 
last stage further, few surgeons would warn of a dead ear 
risk of 1 in 2000 operations and probably the reasonable 
patient would be unlikely to want to know that this was 
a complication as it is so unlikely. The question arises 
of whether the patient having that operation on an only 
hearing ear might view the risk differently and want to be 
aware of it in making a decision.

In 2004, the issue of consent moved further in the 
patient’s favour in the case of Chester v. Afshar.31 In this 
case whilst the injury occurred despite a competent surgi-
cal technique, the claimant argued that had she known 
about the risk she would have taken time to consider the 
risk that would have resulted in the surgery occurring at 
a different time and therefore the adverse outcome would 
not have occurred in this spinal surgery case.

Montgomery v. Lanarkshire Health Board32 heard in 
the Supreme Court in Scotland in 2016 has now shifted 
the requirements of what a patient should be told to ‘what 
a reasonable person would expect to be told’. The claim-
ant alleged that had she been told that there was a sig-
nificant risk of shoulder dystocia resulting from a vaginal 
birth that occurred in 1999 she would have elected for 
a caesarean section. The law lords found unanimously 
in favour of the claimant, effectively ending the era of 
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Bolam applying to consent. This has now enshrined in 
law the principles laid down in the 2008 GMC guid-
ance, Consent: Patients and Doctors Making Decisions 
Together.33

Who can give consent?
There are three categories of patient described in the 
Department of Health’s reference guide to consent for 
examination or treatment: the adult with capacity to con-
sent; the adult without capacity to consent; and children 
and young people.

CHILDREN

Section 8(1) of the Family Law Reform Act 1969 pro-
vides that a person over 16 may give a valid consent to 
medical treatment as though he was an adult. As regards 
children under 16, the general principle is that laid down 
in the Gillick (Gillick v. West Norfolk and Wisbech Area 
Health Authority) case,34 that the parental right to deter-
mine whether or not a child under 16 should have medical 
treatment terminates when the child achieves a significant 
understanding and intelligence to enable him or her to 
understand fully what is proposed. Until such time, the 
parents, or others acting in loco parentis, may give their 
consent or refusal to medical treatment. Recent case law 
suggests that it may still be possible to treat a seemingly 
competent child who is refusing to give consent, providing 
someone else with the capacity to consent provides con-
sent on the child’s behalf (in Re R, and in Re W).35, 36

MENTALLY INCOMPETENT PATIENTS

Where a patient is unable to provide consent on his or 
her own behalf by reason of mental incapacity, no one 
else, including a court, may give consent on that person’s 
behalf. The doctrine of necessity, however, permits a doc-
tor to lawfully operate on or give other treatment to adult 
incompetent patients, provided that the treatment is in 
their best interest, either to save their lives or to ensure 
improvement in their physical or mental health (Re F).37 

However, mental illness does not mean mental incompe-
tence as was tested in the case of Re C (1994),38 a para-
noid schizophrenic held at Broadmoor, when he refused 
consent to have a gangrenous leg amputated despite the 
wishes of his managing medical team. 

The Mental Capacity Act 2005 sets out five principles on 
which the legal requirements are based. The principles are:

 1. A person must be assumed to have capacity unless it is 
established that they lack capacity.

 2. A person is not to be treated as unable to make a deci-
sion unless all practicable steps to help him or her do 
so have been taken without success.

 3. A person is not to be treated as unable to make a 
decision merely because he or she makes an unwise 
decision.

 4. An act done or decision made, under this Act for or on 
behalf of a person who lacks capacity must be done, or 
made in his or her best interests.

 5. Before the act is done, or the decision is made, regard 
must be had to whether the purpose for which it is 
needed can be as effectively achieved in a way that is 
less restrictive of the person’s rights and freedom of 
action.

That a person has been judged to lack capacity in relation 
to a previous decision regarding their care does not mean 
that they lack capacity to make decisions in all situations. 
Capacity of an individual to make decisions should be 
made on a situation-by-situation basis. Capacity can vary 
with the nature of the decision and may change over time.

Understanding what constitutes acting in the best inter-
ests of a patient who lacks capacity can present challenges 
as to what the person’s best interests are. Section 5 of the 
Mental Capacity Act 2005 states that ‘An act done or deci-
sion made, under this Act for or on behalf of a person who 
lacks capacity must be done, or made in his best interests’; 
and that ‘As long as these acts or decisions are in the best 
interests of the person who lacks capacity to make the 
decision for themselves, or to consent to acts concerned 
with their care or treatment, then the decision-maker or 
carer will be protected from liability’.

In deciding the best interests of a person lacking in 
capacity the ENT surgeon should:

• encourage the patient to take part in the decision-mak-
ing process and take all reasonable steps to improve 
their ability to be involved in making the decision

• identify, as far as possible, all factors that patients lack-
ing capacity would consider, were they to decide for 
themselves

• make all reasonable efforts to establish the patient’s 
views including past wishes, beliefs, behaviour, deci-
sions and values (e.g. religious, moral, political cultural 
or personal) and any other relevant factors that may 
have a bearing on their best interests; reasonable efforts 
include talking to family members and, where appro-
priate, seeking the support of an individual mental 
capacity advocate

• avoid making assumptions on a person’s interests based 
solely on factors such as age, race, gender or condition

• decide whether the person may regain capacity at a 
later time and, if so, whether the decision can be safely 
delayed till this is possible

• never be motivated in any way by a desire to bring 
about the death of the person without capacity in deci-
sions concerning life-sustaining treatment

• remember that the person who lacks capacity has a 
right to privacy and dignity and so it may not be appro-
priate to share all information with everyone involved 
in their care or those related to them through family 
ties.

JEHOVAH’S WITNESSES

Certain groups of patients, including Jehovah’s Witnesses, 
may refuse to receive blood transfusions or other life- saving 
therapies. The Court of Appeal has affirmed patients’ 
rights to refuse medical treatment, even if this will result in 
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their death; nevertheless, for such a refusal to be effective, 
the court must be satisfied that at the time of refusal the 
patient’s capacity is not diminished by illness or medica-
tion or given on the basis of false assumptions or misinfor-
mation. In the case of Re T,39 Lord Donaldson said:

An adult patient who suffers from no mental incapac-
ity has an absolute right to choose whether to consent 
to medical treatment, to refuse it or to choose one 
rather than another of the treatments being offered.

A decision to refuse medical treatment does not have to 
be sensible, obviously rational or well considered, and in 
the case of a competent patient, the doctor cannot over-
ride the patient’s wishes because he believes it to be in the 
patient’s best interests.

OTHER SPECIAL GROUPS

Pregnant women, patients who are human immunodefi-
ciency virus positive or suffering from acquired immu-
nodeficiency syndrome and the elderly do not represent 
special categories for the purposes of consent. Although 
the amount of information that has to be given to a patient 
varies from case to case, a decision to withhold informa-
tion solely on paternalistic grounds that it may deter the 
patient from accepting the therapy is not justified in law.

CONFIDENTIALITY
Doctors are well aware of their duty of confidentiality, 
originally stated in the Hippocratic oath. What is often 
not appreciated is the common law and statutory basis 
of this duty and the circumstances in which confidential 
information may legally be revealed. There is a common 
law duty placed upon professionals to guard confidential 
information. A patient may sue a doctor through the civil 
courts if there is alleged to have been damage as a result of 
breach of confidentiality. The Data Protection Act (1997) 
places a statutory duty on anyone who holds patient iden-
tifiable data (in any form) to guard and release that infor-
mation under strict controls. Any surgeon who keeps any 
sort of patient identifiable information at his residence 
(where his employer’s blanket registration under the act 
will probably not apply) and who is not registered with 
the data commissioner breaches the provisions of the Act. 
It is particularly important to note in this context that, if 
disclosure is properly requested, it is an offence to fail to 
disclose all of the records, both computerized and manual.

The second statute that obliges surgeons to care for 
information appropriately is the Human Rights Act 
(1998). This enshrines in UK law the sixth clause of the 
European Convention on Human Rights granting citizens 
an absolute right to privacy and to family life.

There are a number of instances in which confidential 
information can be released. The first is with the consent 
of the patient. This is sometimes implied consent such 
as applies when a GP releases confidential information 
in a referral to a consultant (and so to both secretaries). 

On  other occasions, there needs to be expressed con-
sent, for instance in release of information to insurers 
when a holiday must be cancelled. Sometimes a doctor 
is obliged to release information. The statutory examples 
concern  the Terrorism Act 2000 and its successors such 
as the  Terrorism Act 2006, the Counter-Terrorism Act 
2008, the Abortion Act 1967 and the infectious diseases 
 regulations. A court has power to require disclosure of 
records and there are several cases where disclosure is 
appropriate in the public interest. These are to protect 
the rights of others, such as reporting to prevent or detect 
serious crime or to prevent suspected child abuse and in 
reports to the Driver and Vehicle Licensing Authority. In 
all cases of this nature where the disclosure is not gov-
erned by the Data Protection Act, the information released 
must be no more than that necessary to comply with the 
public duty. A surgeon with any doubt as to how to resolve 
the conflict between duties of confidentiality and the pub-
lic interest is well advised to consult his or her medical 
indemnity organization and to ensure that the final deci-
sion is one with which a responsible body of medical opin-
ion would concur (Bolam).

The situation after the death of the patient is different. 
Doctors have a duty to disclose on death certificates and 
to national confidential enquiries as well as to the police 
and courts, especially the coroner. Data protection no lon-
ger applies and the relevant statute is the Access to Health 
Records Act 1990. This clarifies that executors or, failing 
them, next of kin can consent to release of medical records. 
It appears that anyone with a legitimate claim to view the 
record can see that part of the record that is relevant.

THE CORONER
The Coroners and Justice Act 2009 was implemented in 
2013 and saw a change in the coroner service in the UK. 
Going forward, newly appointed coroners now have to 
be legally qualified. The Act also created the post of the 
Chief Coroner. The coroners’ service remains a local ser-
vice funded by the local authority and provides a service 
to the local community. There has been a dramatic reduc-
tion in the number of inquests still open after a year and it 
has been proposed that a system of medical examiners be 
introduced, which is likely to reduce the number of deaths 
reported to the coroner’s office. 

When the coroner is mentioned, most doctors ask three 
questions: What deaths must be reported to the coroner? 
What verdicts can be brought and will these criticize the 
doctor? And what must I do if required to write a report 
for or appear before the coroner?

The following must be reported to the coroner:

• violent or unnatural death
• death in custody (even if the prisoner was licensed on 

leave to attend the hospital)
• death where no doctor is able to issue a death certificate.

Most jurisdictions also have local agreements about the 
reporting of deaths within a certain period after hospital 
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admission and after surgical procedures. Coroners usually 
wish to know about deaths from notifiable diseases and 
industrial diseases, and deaths of those in receipt of war 
pensions.

The range of verdicts that the coroner can return is lim-
ited. The coroner’s court (in theory at least) is not adver-
sarial and no finger of blame should be pointed by the 
court. The coroner’s remit is to establish the identity of 
the deceased, the time and place of death and the mode of 
death. Although death due to gross neglect is an accept-
able verdict, death due to negligence is not. In practice, 
of course, the family of the deceased and their lawyers 
may use the proceedings of the coroner’s court to assess 
whether or not an action in negligence is likely to succeed.

What about the surgeon called upon to provide a report 
to the coroner? The first piece of advice would be for the 
surgeon to contact his or her defence organization for sup-
port. The report itself should be factual, full and directed 
to a non-medical audience. The report should not contain 
opinion but just facts. In particular, a report to a coroner 
should never contain the words ‘negligent’ or ‘negligence’. 
Not only are these a matter of opinion and not fact, but 
they also have special well-defined meanings for lawyers 
that may not be apparent to doctors.

In most cases, the report will be all that the coroner 
needs and the doctor will not be required to appear. If the 
coroner feels that the evidence that the doctor can give 
may be crucial to his investigations, then he will summon 
the doctor to the inquest. Sometimes the family of the 
deceased will see this as their opportunity to confront the 
doctor, who they see as the source of their grief. To be fair, 
sometimes the process works well, the family see that the 
doctor is not some kind of ogre and the resentment fades. 
Even if this does not occur, the coroner should ensure that 
the family do not persecute the doctor and that the pro-
ceedings remain directed towards establishing the who, 
when, where and how but not why the deceased perished.

If the doctor anticipates a difficult inquest, he may be 
accompanied by legal assistance but the solicitor may not 
answer for him and there is no cross-examination of the 
other side. Defence organizations can advise the doctor 
but there is always a risk that the presence of a legal advi-
sor will make the family (and the coroner) suspect that 
some sort of cover-up is being attempted.

Doctors summoned to the coroner’s court need to fol-
low the usual rules of court appearances – dress smartly 
but conservatively and do show appropriate respect to the 
coroner. Bring the notes or fair copies and copies of 
the reports already supplied and read them through before 
the case opens. Remember that the doctor is a witness and 
not an advocate or defendant and so there is no problem 
in asking for a question to be repeated or for a pause while 
the notes are consulted before answering.

THE ROLE OF THE EXPERT
An expert medical witness is instructed by either the 
defence or the claimant to give his or her opinion on 
the medical matters pertinent to the case to the court. 

This evidence is different from that of a material witness 
who is asked for the facts. The expert’s job is to interpret 
the facts for the court. In simple terms, it is ‘to give impar-
tial advice and opinion’. Many otolaryngologists will be 
called upon to give expert opinion on personal injury 
cases where neither the claimant nor the defendant is a 
clinician. The many reports on noise-induced hearing loss 
that have been written by otolaryngologists are a form 
of written expert testimony in just such personal injury 
cases. A few otolaryngologists will be asked to prepare 
reports that assist courts in deciding clinical negligence 
claims and the special circumstances that pertain to these 
are discussed below.

Until the Civil Procedure Rules 1998 came into force, 
experts were retained by either the claimant or defen-
dant’s side and to some extent this remains the case. In 
theory, an expert’s report would be the same whether he 
was instructed by the solicitors of the claimant or those of 
the defendant. The 1998 Rules have made it clear that the 
duty of an expert, whether he is expecting to be paid by the 
defendant or by the claimant, is to produce for the court 
an unbiased opinion. The 1998 Rules encourage a court, 
where practical, to appoint a single joint expert to produce 
such an opinion. They also give direction about exchange 
of reports, communication between and with experts and 
the expert’s right to ask the court for directions.

In practice, the expert’s evidence is usually contained 
in a report and it is rare for an expert to have to appear 
in court. The form and content of an expert report were 
previously based upon a well-known civil case.

In the Ikarian Reefer (National Justice Compania 
Naviesa SA v. Prudential Assurance Company Ltd, The 
Ikarian Reefer),40 Mr Justice Cresswell stated that he con-
sidered that a misunderstanding on the part of some of the 
expert witnesses had taken place concerning their duties 
and responsibilities which had contributed to the length 
of the trial. Although this was a shipping case, the seven 
duties and responsibilities laid down have equal validity 
for medical experts:

 1. Expert evidence presented to the court should be, and 
should be seen to be, the independent product of the 
expert uninfluenced as to form or content by the exi-
gencies of litigation.

 2. Independent assistance should be provided to the court 
by way of objective unbiased opinion regarding matters 
within the expertise of the expert witness. (An expert 
witness should never assume the role of advocate.)

 3. Facts or assumptions upon which the opinion was 
based should be stated together with material facts 
that could detract from the concluded opinion.

 4. An expert witness should make it clear when a ques-
tion or issue fell outside his expertise.

 5. If the opinion was not properly researched because 
it was considered that insufficient data were avail-
able then that had to be stated with an indication that 
the opinion was provisional. If the witness could not 
assert that the report contained the truth, the whole 
truth and nothing but the truth, then that qualifica-
tion should be stated on the report.
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 6. If after exchange of reports an expert witness changed 

his mind on a material matter then the change of view 
should be communicated to the other side through 
legal representatives without delay and when appro-
priate to the court.

 7. Photographs, plans, survey reports and other documents 
referred to in the expert evidence had to be provided to 
the other side at the same time as exchange of reports.

More recently, the Civil Procedure Rules have modi-
fied these directions. The expert should obtain the Civil 
Procedure Rules Chapter 35 and read sections 1.1 to 1.6, 
which is too extensive to reproduce here.

Before writing a report the expert should be aware of 
what the solicitor requires. Reports usually refer to one or 
more of the following six areas:

 1. An initial statement on the possible merits of an alle-
gation for a claimant before notes and other evidence 
are obtained

 2. Liability
 3. Causation
 4. Current condition
 5. Prognosis
 6. Expert opinion on an area of medicine.

A quote should be given on the cost of the report in 
advance. Lawyers may have no concept of the cost in time 
and research to answer what to them may be the simplest 
of questions. The solicitor will not be pleased to receive 
a report of 100 pages with detailed bibliography costing 
£2000 when the damages sought are only £500 for a rela-
tively minor event.

The report should be double spaced and typed on A4 
paper. Each sheet should have the name of the claim-
ant or defendant typed in the top right-hand corner and 
be separately numbered. It is also helpful to number the 
paragraphs. The names of the parties should be stated, 
as should the requesting solicitor or insurance com-
pany. It is inadvisable to use the word ‘negligent’ in the 
report. Negligence may be implied by using phrases such 
as ‘ falling below an acceptable standard’ or ‘followed a 
course of action that could not be supported by any body 
of medical opinion’. Phrases such as ‘reckless action’ or 
‘flagrant disregard’ may have a special meaning and lead 
to criminal charges rather than a civil case.

There is always the possibility that the credentials of the 
expert will be tested in court. It is extremely unwise for 
the expert to step outside his field. Should he be forced to 
comment outside his field of expertise he should add the 
rider that he is speaking only as an average medical prac-
titioner. The expert will need to be au fait with up-to-date 
research in his own field.

The medical expert in clinical negligence
The medical expert retained in a case of medical negli-
gence is usually asked to elucidate the areas of medical 
contention within a case. He needs to be aware of the 
various views on current practice, even if these views are 

held by a minority of doctors, provided always that the 
minority is a reasonable one and that the practices sup-
ported are logical (Bolitho). Although the temptation is 
to be an arbitrator of medical colleagues, in court, this is 
the province of the judge. Nevertheless, the expert will be 
asked to comment as to whether the claimant’s complaint 
has merit. When acting for the defence the expert will 
inevitably come across cases where defence is impossible. 
Here it is the expert’s duty to advise that a speedy settle-
ment be made to the aggrieved patient. This will have the 
secondary benefit of avoiding a colleague’s professional 
shortcomings being exposed to public criticism in court. 
Rarely, some doctors expect their colleagues to defend 
them whatever the circumstances. Hence, being an expert 
can lead to criticism or alienation by colleagues.

Medical negligence cases can take an inordinate amount of 
time. Not only may the expert have to inspect all the records, 
examine the claimant and prepare reports, he will have to 
do research, attend meetings with solicitors and counsel and 
attend court. A single case may, in unusual circumstances, 
take up to 100 hours of time or more. The expert should 
never take on a case if he cannot afford the time.

Subsection 1.6 of the practice direction requires that 
experts comply with the relevant approved expert’s pro-
tocol. As might be expected, there is a detailed  pre-action 
protocol for the resolution of clinical disputes. Although 
this is aimed primarily at the legal profession, it is required 
reading for any doctors involved in providing expert testi-
mony in clinical negligence cases. In particular, the times 
allowed by the court for the completion of various stages 
of the claim and the defence are clearly stated.

The doctor as an expert witness in court
The purpose of expert opinion given in court is to per-
suade the judge that one side of a case has greater merit 
than the other. This does not mean that he should ignore 
inconvenient facts which mitigate against his argument. In 
persuading the judge, the expert should be seen to weigh 
up all the facts both in favour of his view and those in 
favour of an alternative view. Then he should give the rea-
sons why the judge should favour one interpretation of the 
facts over another. It is the judge who will decide between 
the two sides of the argument. The expert should not be 
tempted to usurp the role of the judge for this may do 
untold damage to his own side or at the very least earn a 
rebuke which may undermine his confidence.

In court, the expert should wear conservative clothes. 
Evidence should be given in a straightforward, unequivo-
cal manner. A personal view may be represented espe-
cially in response to a direct question but should always 
be tempered with information about acceptable alterna-
tive practice and opinion. He should always be prepared 
to concede points if it is appropriate to do so, and not to 
adhere rigidly to one view when that cannot be sustained. 
The expert often has difficult concepts to convey to the 
judge. The expert should not hesitate to use pictures, 
models or even video to illustrate a point but should avoid 
being seen as a flamboyant ‘show off’ lest he discredits 
himself by not giving due respect to the court.
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The usual course of examining a witness in court is that 
the barrister for the side calling the witness will examine 
that witness and try to anticipate and pre-empt difficult 
questions from the other side. Counsel for the opposing 
side will then cross-examine the witness and may attempt 
to undermine the evidence given by the expert or the stand-
ing of the expert in his profession. Above all, the expert 
must not see this as a personal insult lest he should lose his 
temper and hence his dignity. After this potentially hostile 
cross-examination, the first barrister is permitted to re-
examine the witness and try, if necessary, to restore the 
faith of the judge in that witness.

PERFORMANCE AND COMPLAINTS
Besides using the legal system to sue a surgeon in tort, 
patients have recourse to a number of mechanisms to 
resolve concerns about how they have been treated or 
managed. Some of these mechanisms have the potential to 
involve doctors in disciplinary or performance investiga-
tions so the two elements are considered together. A patient 
or a family unhappy with the outcome of a surgical process 
can of course sue in the tort of negligence but this is expen-
sive and will succeed in only a few cases. Another option is 
a complaint to the Trust employing the surgeon. Trusts are 
obliged to have a complaints procedure and the patient is 
entitled to a prompt reply from the chief executive. In prac-
tice, the time limits are so tight that, especially when the 
complaint is a complex clinical one (rather than the more 
usual gripes about hospital food or parking for visitors), 
the first reply is a letter of acknowledgement. Following 
this the complaint should be answered point by point with 
an apology if appropriate. The chief executive must report 
to the complainant what action has been taken. Among the 
possible actions are Trust disciplinary procedures or refer-
ral of staff to their regulatory body. If this is rejected by the 
patient then the patient may request that the Health Service 
Commissioner investigate the complaint. This officer, also 
referred to as the ombudsman, can review the decisions 
made by the Trust. There may also be grounds for appeal 
to the ombudsman if there are problems with the terms of 
reference or the conduct of an independent review. 

If the investigation of a complaint leads to further inves-
tigation of the conduct or performance of a doctor, there 
are a number of forms that this can take. One is an inter-
nal investigation by the doctor’s Trust. Although there are 
regulations that govern the conduct of such investigations, 
there is such a variety of approaches that this chapter can-
not be dogmatic. It is clear that a Trust must not unjus-
tifiably suspend a doctor pending investigation and then 
drag its heels in the investigation. There may well be a case 
against the trust under the Human Rights Act (1998) and 
the doctor is probably best advised to consult his or her 
defence organization.

Two NHS organizations may put a doctor’s reputation 
or right to practise in jeopardy. These are the National 
Clinical Assessment Service (NCAS) and the Care Quality 
Commission (CQC). The NCAS, which has been part of 
the NHS Litigation Authority since 2013, will deal with 

concerns about the performance of individual doctors by 
investigating problems and arranging performance assess-
ments where necessary. Memoranda of understanding 
have been agreed between the NCAS and both CQC and 
the GMC as well as some of the medical Royal Colleges 
so it is clear that a suggestion of deficient performance or 
conduct uncovered by one of the three organizations may 
well be reported to the other two.

The organization that these newer groups feed to and 
that has disciplinary control over doctors in the UK is the 
General Medical Council (GMC). This organization has a 
statutory duty to maintain standards and ensure that doc-
tors registered with the GMC do not endanger the public. 
The GMC is bedevilled by lots of committees with similar 
acronyms but there are basically three routes through the 
system. The first stage is usually the reporting to the GMC 
by a Trust, by a member of the public, by another doctor 
or the NCAS.

Increasingly, the GMC is looking at reports in the media 
that suggest poor performance or conduct, and is initiat-
ing proceedings on the basis of these. The complaint is 
screened and the decision made to reject it at this stage or 
to refer it on for investigation. The screener decides which 
of the three routes – health, conduct or performance – is the 
most appropriate. More than one route may be pursued. 

In 2012 the adjudication process was split off from the 
GMC and delegated to the Medical Practitioner’s Tribunal 
Service (MPTS). If the screener at the GMC feels that the 
allegations against a doctor are serious or pose a threat to 
patient safety the doctor’s case can be brought before the 
Interim Orders Tribunal, which can temporarily suspend 
or restrict a doctor’s registration whilst the allegations are 
investigated or a performance assessment undertaken.

Health procedures are aimed at rehabilitating a doctor 
whose illness is affecting his or her work. The four stages 
of the process are: initial assessment; medical examina-
tion; then decision by two case examiners, one medical 
and one lay.

The performance procedures apply where there is ‘a 
departure from good professional practice … sufficiently 
serious to call into question a doctor’s registration’. 
Referrals are examined and the doctor is likely to be asked 
to have a performance assessment. If he or she refuses, 
the Interim Orders Committee of the MPTS may order an 
assessment. Two case examiners consider the outcome of 
the assessment process. 

After an investigation of a doctor’s conduct, health or 
performance assessment the case examiners will: decide 
that no further action is required; agree undertakings with 
the doctor such as counselling, training, or that restriction 
of practice are required; issue a warning; or decide that 
the case is so serious that referral to the MPTS is required 
(this is also the case if the doctor has refused assessment). 
A Medical Practitioner’s Tribunal can leave a doctor’s reg-
istration intact, impose conditions, suspend or erase. A 
Medical Practitioner’s Tribunal hearing is, to all intents 
and purposes, a court of law with a panel, advised by a 
legal assessor, sitting in judgement. The GMC and the 
doctor can be represented by barristers if necessary and, 
unlike the health process, the tone is adversarial. Formerly, 
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outcomes of all three processes could be appealed to the 
judicial committee of the Privy Council but now appeals 
are heard by the High Court.

Recently, the government has established the Professional 
Standards Authority. If it is felt that a decision of the GMC 
or the MPTS has been too lenient then the decision can be 
appealed through the courts by this commission in the inter-
ests of protecting the public.

THE HUMAN RIGHTS ACT
Perhaps the two most potentially influential recent stat-
utes affecting surgeons are the Data Protection Act (DPA) 
(1998) and the Human Rights Act (HRA) (1998). The 
first of these is discussed under the heading of confiden-
tiality, where its effects, although far-reaching, are rela-
tively easy to predict. The HRA formally enshrines in UK 
legislation, the European Convention on Human Rights.

The European Convention 
on Human Rights
Many people understand this convention to be a product 
of the European Community and compliance with it to 
be a condition of membership. In reality it is a convention 
to which the UK government signed up in the 1950s. The 
requirement until the HRA became law was that national 
legislation should be interpreted in accordance with the 
convention. The HRA enshrines the rights defined in the 
convention in UK law, allowing UK citizens to claim in 
UK courts that their rights have been breached and seek 
damages or perhaps a stay of criminal proceedings.

A number of rights are described in the HRA and these 
are divided into qualified and absolute rights. The ones 
of most relevance to otolaryngologists are Articles 2, 3, 
6 and 8.

Article 2 states the right to life. There are a number of 
ways in which this is relevant. Perhaps this is another route 
by which the family of a dead patient may seek redress if 
there is the suggestion that the death occurred due to cor-
porate or individual error. The verdicts that are open to a 
coroner are discussed under the criminal law below, but, 
as described, this important field is changing. The coro-
ner is a public body under the terms of the HRA and so 
must ensure that verdicts are in line with that act. Will we 
soon see a verdict of death in contravention of Article 2 
of the European Convention on Human Rights returned 
as a halfway house between death by misadventure and 
unlawful killing? What would be the consequences for 
a subsequent negligence claim? If the strong lobby seek-
ing to legalize assisted suicide in certain circumstances 
is successful, how will this sit with the right to life? It is 
not clear in the legislation how a patient can personally 
renounce his or her rights under Article 2.

Article 3 is the right not to be subject to torture or to 
inhumane or degrading treatment or punishment. This 
appears to influence the facilities that must be made avail-
able by hospitals for the care of patients as well as powerful 

implications for the whole consent process. Surely it will 
not be long before a Trust is sued by a patient alleging that 
the wait on a trolley for 24 hours in casualty constituted 
inhumane or degrading treatment. There is also a sugges-
tion that the coroner will have to pay regard to Article 3 
as well if, in his view, there was inhumane and degrading 
treatment leading to a death.

There are two other Articles with relevance to 
 otolaryngologists: Articles 6 and 8. These two interact 
with each other when the question of GMC and other 
legal and paralegal proceedings are considered. Article 6 
affirms the right of all citizens to a fair and timely trial. 
A magistrate in the UK has already stayed a prosecu-
tion because he judged that the prosecution had taken an 
unreasonably long time to bring the case to trial. As the 
defendant was a doctor and now leaves the criminal court 
without even having been tried, let alone convicted, it is 
possible that this judgement will profoundly affect his 
treatment by the GMC.

Since GMC committees are trials within the meaning 
of the HRA, they are subject to exactly the same legal lia-
bilities as courts and coroners. It is here that Article 6 may 
begin to conflict with Article 8, which grants the right to 
respect for private and family life. Consider the position 
of a surgeon seeking to refute at the GMC committee on 
professional performance an allegation that there is a con-
sistent pattern of poor professional competence. In order to 
defend himself and to liaise with his professional advisers 
(solicitors and counsel), he would surely need access to the 
notes of the patients that he cared for and to whom he may 
have given substandard care. Also, the GMC might wish to 
call the patients as material witnesses to the substandard 
care. At present, there is no obligation on a patient, unwit-
tingly a witness at a GMC committee, to grant consent to 
release of his or her confidential information to either the 
doctor or the GMC. The patient has rights under the DPA 
to know what is being done with his or her data and, except 
in certain circumstances, to withhold consent for release of 
that information. The exceptions do not seem to apply to 
GMC proceedings. Surely a patient who found out that a 
Trust had divulged notes to a surgeon and his legal advi-
sors or to the GMC, in pursuit of a fair trial, could bring 
action under both the HRA and the DPA. Perhaps also, a 
patient or even a doctor other than the one being investi-
gated, obliged by subpoena to attend a GMC hearing as a 
witness and subsequently hounded by the press, can argue 
that no respect has been shown to his or her privacy.

The whole question of how the HRA (1998) will affect 
surgeons is under active consideration at present. The 
only guarantee in this field is that lawyers will continue to 
use the act to push the common law in new and unusual 
directions.

THE CRIMINAL LAW
Otolaryngologists rarely face criminal proceedings in 
connection with medical practice, but mention should be 
made concerning two types of criminal offence that may 
flow from medical treatment.
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INVOLUNTARY MANSLAUGHTER

In recent years, an increasing number of doctors have faced 
the prospect of prosecution following the deaths of their 
patients, allegedly as the result of medical malpractice. The 
English law relating to involuntary manslaughter has been 
in a confused state, and clarification has only very recently 
been provided by the Court of Appeal. Traditionally, the 
test for involuntary manslaughter has been one of gross 
negligence. In the words of the then Lord Chief Justice, 
Lord Hewart, in the case of R v. Bateman,41 in order to 
establish criminal liability the facts must be such that ‘the 
negligence of the accused went beyond a mere matter of 
compensation between subjects and showed such a disre-
gard for life and safety of others as to amount to a crime 
against the state and conduct deserving of punishment’. 
Adjectives such as ‘gross’, ‘wicked’ and ‘criminal’ were 
used to describe the degree of negligence required. This is 
effectively something of a ‘gut reaction’ test for the jury. In 
a crime of this nature, it is arguably best left open to the 
jury to make the determination of criminality.

An attempt was made to further define gross negli-
gence by the House of Lords in the case of Andrews v. 
DPP.42 In that instance, ‘reckless’ was considered to be 
the adjective that most closely described the concept. In 
this way, the House of Lords was endeavouring to ascribe 
as guilty states of mind the appreciation of risk, coupled 
with a determination to run it, or the wilful indifference 
to the question of whether such a risk existed. However, 
‘mere inadvertence’ was not considered to merit criminal 
responsibility.

The test was thrown into confusion in 1981 as a 
result of decisions in two cases (R v. Caldwell43 and R v. 
Lawrence44) by the House of Lords, which redefined the 
concept of ‘recklessness’. The cases concerned the offences 
of criminal damage and causing death by reckless driv-
ing. It was determined that the defendant would be reck-
less if his action created an obvious and serious risk (to 
a victim in the case of manslaughter) and the defendant 
either appreciated the risk but went on to run it or failed 
to appreciate the risk. This test has been criticized as 
being unduly harsh. It allows no realistic explanation of 
the defendant’s state of mind to be put forward. Thus, 
a doctor under pressure, perhaps through overwork and 
being asked to perform tasks which he or she should not 
otherwise have been required to do, would have no oppor-
tunity to explain those circumstances as part of defence. 
The mere fact that an obvious and serious risk had been 
created to the patient, as a result of which the patient had 
died, would be sufficient to secure a conviction.

The test was applied in a case of motor manslaugh-
ter (R  v. Seymour)45 by the House of Lords in 1983. 
Thereafter, however, there was significant confusion as to 
whether the case should extend to all cases as an invol-
untary manslaughter. As a result, in some cases involv-
ing doctors charged with involuntary manslaughter the 
traditional test of gross negligence was applied; in others 
the new harsh formulation for recklessness was consid-
ered appropriate. In yet other cases, attempts were made 
to combine the two tests.

This unsatisfactory situation has been resolved to a 
degree by the case of R v. Prentice and Sulliman.46 The 
case involved two junior doctors, Dr Prentice being a 
pre-registration house officer who, as part of the chemo-
therapy treatment, injected vincristine intra-thecally in 
error. As the Court of Appeal observed, the mitigating 
 circumstances in relation to both doctors were many, but 
a version of the recklessness test was put to the jury, result-
ing in their convictions. These were quashed by the Court 
of Appeal (R v. Prentice and Sulliman)47 on the basis that 
the test of recklessness was not appropriate for cases of 
involuntary manslaughter where a breach of duty is con-
cerned, particularly for cases involving doctors, where the 
court observed: ‘Often there is a high degree of danger to 
the deceased’s health, not created by the defendant, and 
pre-existing risks to the patient’s health is what causes the 
defendant to assume the duty of care with consent. His 
intervention will often be in situations of emergency.’ The 
traditional test for gross negligence was preferred.

The court set out the matters that need to be established 
for a prosecution of manslaughter, namely the existence of 
a duty of care, the breach of the duty causing death, and 
gross negligence which the jury considers justifies criminal 
conviction. The Court of Appeal went on to set out vari-
ous states of mind that it considered could probably lead 
the jury to making a finding of gross negligence:

• indifference to an obvious risk of injury to health
• actual foresight of a risk coupled with the determina-

tion nevertheless to run it
• an appreciation of the risk, coupled with an intention 

to avoid it but also coupled with such a high degree of 
negligence in the attempted avoidance as the jury con-
siders justifies conviction

• inattention to or failure to avert a serious risk that goes 
beyond mere inadvertence in respect of an obvious and 
important matter that the defendant’s duty demanded 
he should address.

The first three are not unduly onerous. The fourth, how-
ever, may present particular problems to medical practi-
tioners. Medical treatment generally may be considered 
to amount to an obvious and important matter. Further, 
many serious risks are inherent in treating patients and, 
accordingly, medical practitioners remain in danger of 
falling foul of the criminal law relating to manslaugh-
ter. At the conclusion of the judgement of the Court of 
Appeal in the case of Drs Prentice and Sulliman, the court 
expressed the view that the Law Commissioners should 
look at the law in relation to involuntary manslaughter as 
a matter of urgency.

In Canada,48 manslaughter may be committed where 
a doctor causes the death of a patient by, among other 
things, criminal negligence that may be committed where 
someone under a duty shows a wanton or reckless disre-
gard for the lives or safety of others. The precise meaning 
of ‘wanton or reckless disregard’ is in doubt. In a recent 
case (R v. Tutton and Tutton)49 the Supreme Court of 
Canada was divided between those who considered that 
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a defendant should have an intention to run a prohibited 
risk, or a wilful blindness to the risk, and those who con-
sidered that a marked and substantial departure from a 
standard of behaviour expected of a reasonably prudent 
individual would suffice. This dilemma is similar to that 
recently addressed by the Court of Appeal in this jurisdic-
tion in the case of Drs Prentice and Sulliman.

In the Court of Appeal in the matter of R v. Sellu,50 the 
conviction of Mr Sellu was quashed as being unsafe fol-
lowing the finding that the instructions to the jury of the 
trial judge on the meaning of gross negligence manslaugh-
ter were inadequate. In the judgement their Lordships 
made the point that ‘mistakes even very serious mistakes, 
errors of judgment even very serious errors of judgement, 
and the like, are not enough for a crime as serious as man-
slaughter to be committed. You must go on to consider the 
nature of the carelessness.’ They go on to say that ‘the key 
is that the breach of duty must be gross. It must have been 
so bad, so obviously wrong, that, having regard of the risk 
of death involved in it, it can be properly condemned as 
criminal.’

In New Zealand (R v. Yogasakaran),51 the test for man-
slaughter is that of mere negligence, and a breach of the 
civil standard of care resulting in the death of a patient is 
all that is required. Similarly in Greece, the offence under 
the Greek Criminal Code52 is of causing death by negli-
gence, mere civil negligence being sufficient. The charge 
is often seen as a precursor to civil proceedings, where 
a victim’s family may make complaint to prosecuting 
authorities, effectively as part of the bargaining process 
for compensation.

ASSAULT, BATTERY AND BODILY HARM

Charges of assault and battery are considered very infre-
quently by the prosecuting authorities in this jurisdiction 
in relation to medical practitioners. Courts are reluctant 
to consider actions in tort for battery arising out of a fail-
ure to obtain consent, let alone criminal charges. Very few 
doctors will intend to inflict harm on a patient, the over-
all aim being to provide some form of therapeutic benefit. 
However, where the clinician performs a procedure that 
goes substantially beyond that to which the patient has 
consented and that is known to the clinician, or the clini-
cian is reckless as to whether or not the patient’s consent 
will authorize the procedure actually performed, then 
such an offence may be made out, even if it is of therapeu-
tic benefit. In circumstances where surgical intervention 
takes place, an offence of greater seriousness than mere 
assault may result, for example, assault occasioning griev-
ous bodily harm.

Punitive damages
Punitive (exemplary) damages are not normally awarded 
in jurisdictions of the UK and Australasia but in 2002 
the Privy Council heard the case of A v. Botrill53 from 
New Zealand. This case involved the wholesale misread-
ing of cervical smears by a private pathologist in Gisborne, 
New Zealand. Between 1990 and 1994 he examined four 

smears from Mrs A. After Mrs A had a radical hysterec-
tomy for invasive cancer the smears were reviewed and all 
four slides had been misread or misreported. Mrs A made 
a successful claim for accident compensation. Disciplinary 
proceedings against Dr Botrill found him guilty of con-
duct unbecoming of a medical practitioner. Mrs A then 
brought court proceedings claiming exemplary damages. 
Justice Young dismissed the action, applying the principle 
‘exemplary damages may be awarded, but only if the level 
of negligence is so high that it amounts to outrageous and 
flagrant disregard for the plaintiff’s safety, meriting con-
demnation and punishment’.

Two events then occurred: Mrs A found another 
10 women whose slides had been misread, and there was 
public concern about smear reporting in the Gisborne 
area. This led to a review of Dr Botrill’s slides, which 
showed that Dr Botrill’s false reporting rate was 50% or 
higher. In the light of the new evidence Mrs A applied 
for a retrial, which was granted. Dr Botrill then appealed 
this decision and his appeal was successful. Mrs A sought 
leave to appeal to the Privy Council, which was granted. 
The argument for Mrs A was that cases of reprehensible 
wrongdoing that are totally unacceptable to the commu-
nity but arise from inadvertent negligence should not be 
put beyond the reach of exemplary damages. Dr Botrill’s 
argument was that there was no conscious, outrageous 
and flagrant disregard for the plaintiff’s safety. The Privy 
Council agreed with Mrs A and allowed her appeal on a 
majority decision.

Although this is a New Zealand case it now brings the 
possibility of punitive damages for reprehensible wrong-
doing even if there was no flagrant disregard of risk. It 
seems that now inadvertent negligence may lead to exem-
plary damages in selected cases of the worst kind of pro-
fessional practice.

GUIDELINES
Nowadays, many treatments are the subject of guide-
lines or protocols, drawn up locally or nationally from 
organizations such as the National Institute for Health 
and Clinical Excellence (NICE). These documents pur-
port to set proper standards. Although from a litigation 
viewpoint they are best considered to be indicative of an 
accepted course of practice rather than the final arbiter 
of professional standards, contravention of them without 
good reason may make defence of a claim very difficult. 
Where guidelines are departed from the wise practitio-
ner will take particular care to record the reasons in the 
patient records.

HOSPITAL ADMINISTRATION
A claim may arise where a patient has been lost to follow-
up and only represents with an extensive recurrence of 
a cancer or a complication of a chronic disease such as 
chronic suppurative otitis media or a systemic condition 
such as sarcoid. Such cases may have a prospect of being 

K17879_Volume I_Book.indb   423 4/28/18   7:10 PM



424 Section 1: Basic Sciences

successful where the patient can establish that had there 
been a regular examination advancing disease would have 
been easily identified at an early stage.

It is therefore important that health trusts have a robust 
system of tracking down those patients who fail to attend 
for their expected appointment. Trusts should be seen to 
communicate with the GP in order to establish whether 
the address that they have is correct, and furthermore 
to inform the GP that the patient has not attended and 
request the GP to investigate the reasons why. Failure 
to do so may be difficult to defend, unless the trust can 
establish that they have emphasized to the patient the 
importance of regular follow-up and examination fol-
lowing treatment for the tumour. There is considerable 

merit in a letter being sent to the patient, giving details 
of the diagnosis, treatment and the planned follow-up 
care, for the purposes of identifying early recurrence of 
disease. It is not uncommon for an expert to examine a 
claimant’s notes and identify frequent non-attendance in 
outpatient departments of various specialties. However, 
the claimant usually alleges that they failed to receive the 
appointment in the mail. Although the treating physician 
may have a healthy scepticism of such allegations, it must 
be borne in mind that many people live in multiple occu-
pancy dwellings in which security of mail may indeed 
be in doubt. As such, where follow-up is important, it is 
advisable that the GP is asked to investigate for repeated 
failures to attend.

• Clinical negligence is a matter for civil law.
• Damages awarded are general and special.
• The standard or proof is ‘on the balance of probabilities’.
• There are four essential elements of the legal tort of 

negligence:
 – there must be a duty of care
 – there must be a breach of that duty
 – harm must have occurred
 – the breach must have caused the harm.

• The standard of care is that of the reasonably skilled and 
experienced doctor.

• ‘It will very seldom be right for a judge to reach the conclu-
sion that views genuinely held by a competent medical 
expert are unreasonable.’

• If the case for each side is evenly balanced then the claim-
ant will fail.

• The court must award a sum of money that will, as nearly as 
possible, put the injured person in the same position as she 
would have been had she not been injured.

• The result of the introduction of contingency fees is likely to 
be that there will be no significant increase in the number of 
medical negligence actions in the short term.

• Where a proposed treatment involves a substantial risk of 
grave or adverse consequences such that, notwithstand-
ing any practice to the contrary, a patient’s right to decide 
whether to consent to the treatment was so obvious that 

no prudent medical man or woman could fail to warn of the 
risk, then it would be negligent not to warn.

• The parental right to determine whether or not a child under 
the age of 16 should have medical treatment terminates 
when the child achieves a significant understanding and 
intelligence to enable him or her to understand fully what is 
proposed.

• ‘An adult patient who suffers from no mental incapacity has 
an absolute right to choose whether to consent to medical 
treatment, to refuse it or to choose one rather than another 
of the treatments being offered.’

• Any surgeon who keeps any sort of patient identifiable infor-
mation at his or her residence and who is not registered with 
the data commissioner breaches the provisions of the DPA.

• The coroner’s remit is to establish the identity of the 
deceased, the time and place of death and the mode of 
death.

• Articles 2, 3, 6 and 8 of the HRA are those most relevant to 
surgeons.

• Modifications to the law on involuntary manslaughter are 
awaited; currently the traditional description of gross negli-
gence resulting in death usually applies.

• Just because a recognized complication occurs, it does not 
automatically mean that surgical technique has been below 
a satisfactory standard.

KEY POINTS

BEST CLINICAL PRACTICE

 ✓ Where there is evidence of a flagrant disregard for safety 
or recklessness in performing a surgical technique, then the 
public may need to be protected by requesting the General 
Medical Council for a competency assessment.

 ✓ Where an adverse outcome of treatment has occurred, 
prompt offer of transfer to another department and another 
surgeon may assuage the patient’s anger.

 ✓ Trusts should have a robust system of tracking down those 
patients who fail to attend for their expected appointment.

 ✓ It will be increasingly difficult to justify a single surgeon oper-
ating in excess of four hours without having a short rest. 
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