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The many faces of cultural property
This book is both a reader and an extended argument for how to think about cultural
property today. Cultural property is a term that has diﬀerent meanings across scholarly disciplines, governmental and policy environments, within museums and collections, and within
communities of practice. A curious hybrid of culture (the evanescent and immaterial systems
and structures of knowledge that bind human beings together) and property (the ideologies,
political regulations, customs and popular consensus that establish entitlement and sovereignty, and determine claims and power over a range of tangible and intangible resources),
cultural property is an evolving category used to describe ways of talking about collective
entitlement, shared inheritance, the material nature of identity, and in more recent years, to
debate the ethics of the commoditization of culture.
This collection of commissioned essays demonstrates how cultural property is more than
valuable artefacts embedded within varied forms of control and allocations of rights. Collectively,
the chapters in this volume argue that cultural property is also popular discourse, a way of
describing culture, a form of sovereignty, a unit of power, a measure of value, a political instrument, and that it refers to a wide range of diﬀerent things, both material and immaterial. This
book is therefore primarily an argument for multiple perspectives on cultural property. Our
ambition has been to curate a selection of chapters that reﬂect the ways in which cultural
property is described and discussed from diﬀerent vantage places, academic disciplines, forms of
governance, and practice. Taken together, these essays demonstrate how cultural property’s
collective nature, as well as the ways in which relationships of rights and authority are activated, emerges around the world in many diﬀerent ways. We recognize that the volume
reﬂects the ways we are situated in this landscape, as scholars who work and teach in the
United Kingdom and North America, with research backgrounds in Australia and the Paciﬁc,
and with disciplinary backgrounds in anthropology, critical legal studies, and Indigenous studies.
For the purposes of this Introduction we deﬁne cultural property very broadly as the
recognition of collective rights in both material and intangible culture within international
policy, national law, cultural institutions, local contexts, and everyday practices. As the history
of cultural property we present in this Introduction demonstrates, cultural property as an idea,
as a legal category, and as something tangible in need of protection has emerged historically
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out of armed conﬂict and has been conceptually embedded within the modern nationstate. The threat, through the violence of warfare to churches, libraries, works of art, and
monuments, both demanded and constituted a new category of national property, which
needed international recognition in order to be preserved. The language of cultural property
therefore emerged predominantly in the nineteenth century as a means to position the
nation-state as the owner of particular kinds of artefacts and institutions. Breaking open a space
between traditional ideas of private property and of public property, this category of national
property produced a new understanding of the inalienable relationship between the state and
its possessions. However, by the end of the twentieth century, challenges to this jurisdiction
had emerged from many directions. The language of cultural property has been adopted
and adapted by collectivities that actively resist the authority of the state over diverse
cultural resources.
The essays in this volume demonstrate that the rights and relations of cultural property
are multiple and need to be understood as engaging a range of actors with varied power
and agency. Despite its history, nation-states and national institutions are not the only
arbiters of the deﬁnition and value of cultural property. As such we must also be attentive to the ways in which cultural property has been able to oﬀer itself as a vehicle to
articulate complex identity politics and painful histories of exploitation and appropriation
both within and between states. We are committed here to exploring the diverse languages,
interpretations, materialities, and politics of cultural property and to understanding the power
of global concepts and values as well as local diﬀerences in both the implementation and
interpretation of cultural property. It is crucial to recognize that whilst cultural property
policy and legislation, particularly from within Anglophone traditions, may be seen to be
relatively similar across the globe, the interpretation and implementation of cultural property vary from place to place, and are in turn continually altering mainstream understandings and deﬁnitions (see Coombe 2009; Geismar 2013b; Myers 2005). Canonical
contests over cultural property such as the destruction of the Bamiyan Buddhas by the
Taliban in 2001; the restitution of art stolen from Jewish families during the Holocaust; the
loss of cultural heritage in the building of the Aswan High Dam in the 1960s; the 2012
settlement by Yale University over artefacts collected from Machu Picchu in Peru in
1912–1915; the appropriation of Navajo designs by Urban Outﬁtters in the United States;
the ﬁght by the British Museum to justify keeping the Greek Elgin/Pantheon Marbles; and
Indigenous anxieties over the distortion of Quileute tribal narratives by Stephanie Myers in
the Twilight trilogy demonstrate how it is vital to pay attention to local diﬀerences as well
as global histories, to appreciate the discontent with the assumption of national sovereignty
from both within and across nation-states, and to understand that the phrase ‘cultural
property’ does not simply reference an international category and bureaucratic order, but is
itself an active site of claim making that is about political recognition, cultural memory,
and identity formation.

Genealogies of cultural property
To understand the diverse strands of engagement and the questions provoked by cultural
property, it is important to understand the key historical moments that constitute a genealogy
of mainstream understandings of cultural property. Despite the complex global history of
cultural property, inﬂected by multiple locations and histories, the category and concept
has historically been bound to elite institutions and the emergence of (largely European)
nation-states. This history has established an authoritative and disciplinary framework,
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grounded in cultural institutions such as museums, in material culture that is monumental,
sacred, and antique, and in languages of law, policy, and governance.
As the very term itself suggests, cultural property develops out of longstanding traditions of
property theory, but it also departs from mainstream trajectories of property thinking, pushing
against familiar ideas of private property and possessive individualism whilst marking interests
in collective identities, social relationships with tangible and intangible objects, and discourses
of cultural rights. Property is traditionally understood as a right or ‘an enforceable claim to
some use or beneﬁt of something’ (Macpherson 1978: 3). Just what this right is, how it is
developed, justiﬁed, and elaborated has been the primary focus of property and social theorists at
least since the seventeenth century.
It is possible to trace a pre-history of cultural property as Marcel Mauss does in his classic
essay The Gift (1990 [1925]) into Roman codes of patronage; as Merryman (2005) does to
the writings of Polybius of Athens about plunder in ancient Greece; and to medieval discourses of the commons (Boyle 2008). However, for the purposes of this volume, we focus
on the emergence of modern cultural property thinking as it emerged from the seventeenth
century onwards in response to a variety of social, economic, and cultural factors, including
the interests and eﬀects of colonization, concerns for articulations of nascent national and
ethnic collectivities and the increasing technological capacity for the destruction of valuable
sites of memory and identity. The modern deﬁnition of property is usually recognized to
have emerged during the European Enlightenment (Macpherson 1978; Macpherson, Parel
and Flanagan 1979). Enlightenment philosophies posited that property was an exclusive right
of individuals over the things that were produced through their own eﬀorts or labour.
Property and personhood were thus intimately entangled from the very beginning (Radin
1993). This position was argued most famously by the philosopher and political theorist John
Locke in his Two Treatises of Government (2011, ﬁrst published in 1689). Locke’s description of
property posited it as a natural right – that is, an inherent and original right existing by virtue
of human existence. The key point of the natural right thesis expanded by political theorists
in this period is that certain rights exist automatically in distinction from those established
through government. As a natural right, property pre-exists government and therefore the
state. Locke argued that government should not, and could not wind back, reduce, or take
away already existing rights to property for individuals.
Lockean ideas about ‘ﬁrst possession’ and that property is produced through the active
action of individual labour still have inﬂuence within the debates and claims of a range of
modern property theorists, including in the domain of cultural property (e.g. Rose 1994).
These European, and later North American, understandings of property were exported around
the world during the nineteenth century through colonial expansion, and via international
law and policy within the twentieth century. In fact, these theories of property were crucial
for the colonial appropriation of territory and resources, especially from peoples whose lands
were not perceived to be noticeably transformed through culturally speciﬁc ideas of what
exerting labour on lands (for instance cultivation) looked like. As a result, these peoples were
deemed to be without property, and therefore without history or culture (Wolf 1982). These
legal deﬁnitions were bolstered by a nascent evolutionary anthropology (not without its
critics) and by contemporary theories of race (Pels 1997; Asad 1973). For instance, when the
British ﬁrst arrived in Australia in 1788, they claimed the territory on behalf of the British
Crown as terra nullius – the political concept that ‘previously empty “waste” lands could be
settled without conquest’ (Benton 2001: 168). Whilst this legal doctrine was a strategy built
out of prior histories of colonialism, it was maintained eﬀectively because it was based upon a
narrow cultural understanding of how property in land was acquired and justiﬁed. The
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doctrine of terra nullius in Australia was only overturned, through the famous Mabo case
brought by Torres Strait Islander Eddie Mabo, in 1992. The consequences of this form of
settler colonialism reached much further than just the taking of lands. In Australia, it included
the taking and disciplining of Aboriginal and Torres Strait Islander bodies and targeted attempts
to destroy complex social relationships and cultural practices through directed governmental
policy (Nakata 2007). Aboriginal and Torres Strait Islanders only became legal citizens of the
nation in 1967; prior to that they were considered ‘wards of the state’ with almost no rights.
Eileen Moreton-Robinson has thoughtfully observed that the Australian nation, once it
became a white possession, was renamed and mapped according to prevailing European logic
of ownership. It is this logic of ownership that has produced invisible borders that continue
to deny Indigenous sovereignty (Moreton-Robinson 2015).

Cultural property as political theory
Locke’s natural rights thesis for the foundation and justiﬁcation of property emerged within
complex political debates about the nature of existence and the authority of the Crown. Yet
Locke’s idea of the individual and his property, which was implicitly gendered and racialized
(Harris 1993), generated a parallel conversation around the form of the collective rights that
were necessary to support the rights of individuals. Colonial expansion enabled European
social theorists to contemplate the telos of their own social forms by placing them in both
comparative and historical context. The English philosopher Thomas Hobbes argued in
Leviathan (1996 [1651]) that rights were not natural but rather produced by the sovereign
state. Later, French philosopher Jean-Jacques Rousseau who also started from a natural rights
position, modiﬁed and reﬁned his ideas of property as an unlimited right through his own
emergent ideas of evolutionary change and equity. He developed Hobbes’ notion of a ‘social
contract’, in order to explore the ways in which the natural rights of man could be consensually
organized into enlightened government in order to combat the inequalities enshrined within the
more individualistic orientation of commerce and property theory (1998 [1762]). Rousseau’s
concern was that the idea of an unlimited property right (like the one that Locke had
advanced) actually deprived most people of property: unequal private property enslaved some
men to others. Importantly for our purposes, the archetypal property form, the ‘thing’ in
these theories, was still largely land, which became property through the application of a
culturally speciﬁc idea of human labour and organization, and through an increasingly
naturalized relation between territory and political authority (Hann 1998b).
Lockean ideas of property were also picked up, adapted and moved into other areas of
developing property law which was inﬂuential on emerging understandings of cultural
property. For instance, in the literary property and copyright debates of the eighteenth century,
Locke’s ideas of ﬁrst occupancy (of property) and natural rights were strategically deployed by
the English jurist William Blackstone who was a central ﬁgure in arguing these cases and in
producing one of the most signiﬁcant corpus of legal writing that inﬂuenced both English
and colonial jurists and lawyers – the 1797 Commentaries of the Laws of England. In the cases
that are foundational to our modern idea of copyright, Blackstone strategically redeployed
Lockean concepts, arguing how the original work of an author was akin to the ﬁrst occupancy
of an idea, and that therefore very speciﬁc legal protections were necessary (Drahos 1996).
These emerging European ideas of property inevitably engaged questions around who
could constitute a property owner, the governance of one’s body and labour, and of territory,
establishing a link through property to many diﬀerent kinds of rights: human, cultural, and
political. This speciﬁc genealogy of property directly connects to the emergence of discourses
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of human and cultural rights (Cowan et al. 2001; Goodale and Merry 2007). As Margaret
Radin makes clear in her seminal work on property and personhood, it is because a person
can be bound up with an external ‘thing’ in intricate and intimate ways that questions of
personal liberty and the capacity to exert control over that ‘thing’ arise (Radin 1982).
Theories of property are deeply entangled with ideas about political sovereignty (Agamben
1998). Property rights are therefore by deﬁnition human rights, framed increasingly as
the rights of citizens. During the Enlightenment discussions of natural rights displaced
discourses about spiritual authorization of inheritance by God. By the nineteenth century, as
property became institutionalized at the level of the state and with regard to law and legislation, it also opened up new conceptions of public and private property and notions of
collective inheritance became linked to burgeoning theories of cultural identity and cultural
progress.
Social theorists have continued to be concerned around the inequities embedded within
the institution of property. For instance Karl Marx’s ‘law of value’ (1992 [1847]), which owes
a signiﬁcant debt to Locke’s original conceptualization of the relationship between labour and
property, focused on the ways in which value was produced through both human labour and
the political systems that emerged to regulate it. His writing, inﬂuenced by legal theorists
such as Louis Henry Morgan (1877), explored how diﬀerent political and economic systems
constitute the relationships between people, labour, and things. Marx detailed how capitalism
had emerged in the nineteenth century to dominate political and economic theories of
ownership, entitlement, and rights, and his inﬂuential writing (e.g. 1976 [1867]) exposes the
salience of the commodity form in modern understandings about value, property, and ownership. Marx’s notion of ‘commodity fetishism’ exposed how capitalism displaced value from
the physical labour and social relations of production to the site of the commodity itself.
People become subordinate in their relations to these commodities and in this sense, ‘under
capitalism, property itself is anti-personhood’ (Radin 1982: x). Marx, and Marxist perspectives
on property also highlight the ways in which very particular capitalist interests in protecting
private property inform and are upheld within modern legal systems, with their emphasis on
the exclusive rights of individual owners (whether they be people or corporations). The
genealogy of thinking about property as the exercise of exclusive ownership has been
famously termed by Macpherson (2010 [1962]) as ‘possessive individualism’, a political theory
that in turn increasingly underpins a liberal political system which focuses on protecting the
rights of individuals, potentially at the expense of broader deﬁnitions of collective rights and
obligations. This privileging of the individual as both the human and singular owner of
property is not a universally held position. The 2007 United Nations Declaration on the
Rights of Indigenous Peoples makes this very clear in its articulation of the multiple cultural
and political subjectivities that inﬂuence and condition ideas of property:
Article 31
1. Indigenous peoples have the right to maintain, control, protect and develop
their cultural heritage, traditional knowledge and traditional cultural expressions, as
well as the manifestations of their sciences, technologies and cultures, including
human and genetic resources, seeds, medicines, knowledge of the properties of
fauna and ﬂora, oral traditions, literatures, designs, sports and traditional games and
visual and performing arts. They also have the right to maintain, control, protect
and develop their intellectual property over such cultural heritage, traditional
knowledge, and traditional cultural expressions.
(http://www.un.org/esa/socdev/unpﬁi/documents/DRIPS_en.pdf)
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The nation and other collectives
In the nineteenth century, the concept of cultural property emerged as a way to think about
social orders of entitlement and ownership that could not be encapsulated through either the
model of pre-modern collectives, exclusive rights, or individual ownership. Cultural property
became one way to articulate a political theory of society that was constituted not simply by the
recognition of individual rights, but by the recognition of collective entitlements triangulated
through ethnicity, territory, and citizenship in the context of the modern nation-state. In
turn, cultural property, in the form of museum collections, libraries, monuments, and the
archaeological record, became a crucial form with which to imagine, and communicate, the
idea of the nation (Anderson 1991). Cultural property as a distinct category of objects with
accompanying sets of obligations, emerged as a way to theorize the ethics of relationship
between polities, and an important discourse of diplomacy and respect between nations. The
triangulation of sovereignty, national identity, and anthropological notions of culture (see the
section on culture below), underpinned by entangled articulations of race, ethnicity and territory,
framed the emergence of the nation-state in the nineteenth century and started to forge the
very notion of the modern international community (Gellner 1983; Hobsbawn 2012; Kuper
2000; Stocking 1982).
The common coupling and indeed production of cultural property for the Europeanmodelled nation-state can, however, obscure alternative histories and ways of framing cultural
property both between and within nations, and the critique of cultural property from within
the nation-state is an important theme in this volume. For instance, the Treaty of Waitangi,
signed in 1840 between some Ma-ori chiefs and representatives of the British Crown, brought
the state of New Zealand as a British colony into being, and at the same time, established in
two versions, English and Ma-ori, that Ma-ori would retain ‘tino rangatiratanga’ – full sovereign
authority – over their lands, forests, ﬁsheries, and ‘me o ra-tau taonga katoa’, everything that
they valued (Henare 2007). The term ‘taonga’ which is now used colloquially to refer to Ma-ori
cultural property or treasured cultural possessions (exempliﬁed by the incorporation of the
category Nga taonga tu-turu as one of nine kinds of object in need of protection in the New
Zealand Protected Objects Act of 2012 [1975]), referred, in the nineteenth century, in a
much broader sense to the Ma-ori estate (Henare 2003; Tapsell 1997). This historical framing
in both European and Ma-ori registers informs contemporary debates, about sovereignty and
the property rights that it enables, for instance, recent claims to the Waitangi Tribunal (the
agency set up in 1975 to evaluate treaty violations) about whether the radio spectrum is a
taonga (and therefore part of the Ma-ori estate) and if indigenous ﬂora and fauna and the
intellectual property related to them are also Ma-ori cultural property (Van Meijl 2009).
These contestations over the deﬁnition and scope of sovereignty have very real ramiﬁcations
for the evaluation of how to redress violations of the Treaty as well as how to recognize the
responsibilities of the state to uphold speciﬁcally Ma-ori rights (Belgrave et al. 2005; Rata
2003). The example of New Zealand shows that from the beginning the concept of cultural
property has contained the stakes of sovereignty in both intra- and inter-national frameworks,
and emphasizes the power of the category to colonize alternative frameworks of collective
ownership, authority and entitlement.
Cultural property, allied with discourses of the ‘commons’ or ‘public domain’ has also
emerged as a zone of idealized collective entitlement that transcend the interests of individuals
(Ostrom 1990; Hardt and Negri 2009; Hyde 2012a and 2012b). Like the notion of the
public domain, which emerges in the spaces opened by the expiration, or rejection, of
intellectual property rights (Boyle 2010), cultural property theory builds on the traditions of
6

Introduction

both property law and state sovereignty in order to constitute a genre of property owned by
collectives, deﬁned through identities and values described using the notion of culture, ethnicity,
race, and heritage, that transcends the interests of private property for the beneﬁt of the public
sphere. One of our arguments here is that cultural property operates as a ‘third space’ between
private and public property, by bringing national property and international community
together, forging an international and global ethical environment emphasizing an idea of shared
cultural resources and values (Merryman 1998). This builds explicitly on more anthropological
understandings of the ways in which property constitutes identity through culture.
Whilst the reference point for this collective inheritance and entitlement has been the
nation-state, cultural property is increasingly used as a way to discuss the sovereignty and
rights of non-state groups. In present-day theorizing, a stringent body of work has emerged
which critiques and unpacks property theory from the vantage point of culture. Legal scholars
such as Carpenter, Katyal, and Riley (2009) and Sunder (2012), and anthropologists such as
Handler (1988, 2003) and Myers (1989, 2005, 2012) have argued for recognition of the
collective and cultural rights that underscore all property regimes. At the same time, theorists
such as John and Jean Comaroﬀ highlight the growing move towards what they term ‘Ethnicity, Inc.’, the ‘process of cultural commodiﬁcation, and the incorporation of identity in
which it is imbricated … the rendering of ethnicized population into corporations or one
kind or another … the creeping commodiﬁcation of their cultural products and practices’
(2009: 20–21) that characterizes the global expansion of neo-liberal property theory (see also
Coombe and Weiss 2015; Coombe 2011). Carpenter, Katyal, and Riley (2009, 2010) argue
that cultural property extends property logics away from personhood towards the construction of ‘peoplehood’. Within this third space of property, the singular relationship between a
person and a thing is displaced in favour of collective interests and rights. For the nation,
cultural property protections and claim-making serve an agenda that shores up very precise
boundaries and legitimacies of the state. Many Indigenous claims to cultural property function as a necessary mechanism for political recognition within and beyond the state whilst at
the same time oﬀer a refusal of state control and its varied attempts at legitimization.

Codifying cultural property
The language of cultural property was from the outset an expression of collective entitlement
and identity referencing the borders of state sovereignty and focused on high culture: art,
architecture, classically valued artefacts. One of the ﬁrst formal codiﬁcations of the idea of
cultural property can be found in the Leiber Code (1863), or the Instructions for the Government
of Armies of the United States in the Field, which was established by Abraham Lincoln to govern
the ethical behaviour of soldiers in the United States Civil War. The Leiber Code was the
ﬁrst modern instance in which ‘public moveable property’ referring speciﬁcally to religious
and art objects, was reiﬁed as a category of protection and an ethical frame of reference in
situations of conﬂict between polities showing a concern for managing the expectations over
‘spoils of war’. This way of thinking about cultural property was continued into key legislation
that aimed to ameliorate the potential for total destruction within the wars that originated in
twentieth-century Europe. The Leiber Code was used as the template for the Hague Conventions of 1899, 1907, and 1954, which were the ﬁrst multilateral and international eﬀorts
to develop codes of conduct and law during international conﬂict.
While we have been using the term cultural property to signify a discourse of rights and
ownership through collectively owned practices and artefacts throughout this genealogy, it is
important to realize that the term is relatively recent. Neither the Leiber Code nor the 1899
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or 1907 Hague Conventions explicitly utilize the phrase ‘cultural property’. Instead the
concept is expressed in the following way in Article 56 of the 1899 Hague Convention (with
very little change in language):
The property of municipalities, that of institutions dedicated to religion, charity and
education, the arts and sciences, even when State property, shall be treated as private
property.
All seizure of, destruction or wilful damage done to institutions of this character,
historic monuments, works of art and science, is forbidden, and should be made the
subject of legal proceedings.
Naming this kind of property as a correlated, but distinct from, private property marks the
turn towards a new language of ‘cultural property’. It is only in the 1954 Hague Convention
that the ﬁrst international deﬁnition of cultural property is found. The Convention for the
Protection of Cultural Property in the Event of Armed Conﬂict reﬂects the emergence of cultural
property as a political concept and new quasi-legal category in the aftermath of World War
Two. For nation-states there had not previously been such a scale of destruction, looting, and
loss of life with a deliberate ‘cultural’ focus over such a short period of time in the modern
era. Crafted as a response to these recent events, cultural property emerged as a category that
constituted a new sense of international community forged through the recognition of shared
material values. The ﬁrst international deﬁnition of cultural property, enshrined in the Hague
Convention thus reads:
Article 1. Deﬁnition of cultural property
For the purposes of the present Convention, the term ‘cultural property’ shall
cover, irrespective of origin or ownership:
(a)

movable or immovable property of great importance to the cultural heritage of
every people, such as monuments of architecture, art or history, whether religious or secular; archaeological sites; groups of buildings which, as a whole, are
of historical or artistic interest; works of art; manuscripts, books and other
objects of artistic, historical or archaeological interest; as well as scientiﬁc collections and important collections of books or archives or of reproductions of
the property deﬁned above;
(b) buildings whose main and eﬀective purpose is to preserve or exhibit the
movable cultural property deﬁned in sub-paragraph (a) such as museums, large
libraries and depositories of archives, and refuges intended to shelter, in the
event of armed conﬂict, the movable cultural property deﬁned in sub-paragraph (a);
(c) centers containing a large amount of cultural property as deﬁned in sub-paragraphs (a) and (b), to be known as ‘centers containing monuments’.
As an international convention emanating from the United Nations, this document establishes relationships of obligation and care for material culture between nations. Each state
retains authority to designate which material is of concern to the state and consequently
where it is willing to take action.
Since the drafting of the Leiber Code, this particular codiﬁcation of cultural property has
been at the heart of imaginaries of international community and consensus, and has been
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used as a shorthand to signal both the rights of nations and their global obligations to one
another, not just in terms of economic and political entitlement but in terms of cultural
recognition and respect. This sense of ethical obligation to the international community
began its circulation in 1954. Since then however it has been redirected and stewarded most
prominently by another UN agency, the United Nations Educational, Scientiﬁc and Cultural
Organization. The UNESCO 1970 Convention on the Means of Prohibiting and Preventing the
Illicit Import, Export and Transfer of Ownership of Cultural Property has perhaps more than any
other single law or convention moulded oﬃcial cultural property discourse and practice into
the present day. In this Convention, again developed for quite speciﬁc concerns about the
non-state-sanctioned movement of items of collective cultural value, the scope of what
constitutes cultural property is substantially expanded and the role of the state in making
particular designations is aﬃrmed. So expansive is the new list of what cultural property
could entail – including rare collections and specimens of ﬂora and fauna; antiquities; historical monuments, postage and archives – that it is no surprise that the Convention has
been inﬂuential in deﬁning and broadening the scope of tangible and moveable cultural
property.

From the Hague to UNESCO
The shift within cultural property thinking away from deﬁnitions that focus only on ﬁne art
and antiquities can be tracked most visibly in the reworking of UNESCO deﬁnitions of
cultural property as it is increasingly entangled with notions of heritage. Following the Hague
Conventions which set a focus on art and antiquities and largely moveable cultural property,
they have grown to include site-speciﬁc heritage, the natural as well as cultural, in the form
of the 1972 UNESCO Convention Concerning the Protection of the World Cultural and Natural
Heritage, and ﬁnally shifted to a focus on the immaterial in the 1994 Nara Document on
Authenticity and the 2003 UNESCO Convention for the Safeguarding of Intangible Cultural Heritage. In particular these later Conventions shift the emphasis of cultural property discourse
and policy ‘from historical monuments, archaeological sites and natural parks to living traditions, embodied skills and oral expressions … widely heralded as more inclusive and people
oriented’ (Alivizatou 2012: 15; Hafstein 2009; Alivizatou 2011; Smith and Akagawa 2009).
UNESCO increasingly galvanizes relations of authority and ownership over embodied skills,
expressions, and practices, and these conventions mark an important shift from the singular
(building or property owner for instance) to the collective, stretching deﬁnitions of cultural
property into rights and relationships around a notion of ‘peoplehood’ as developed by Riley,
Carpenter and Katyal (noted above).
In the latter part of the twentieth century, UNESCO continued as one of the principal
agents producing international consensus around cultural property ensuring that ideas of
cultural property and cultural heritage have blurred together becoming almost synonymous
with the idea of international community (Di Giovine 2009; Meskell et al. 2015). During
this same period the calibration of UNESCO to the scale of the nation also started to unravel. The claims of Indigenous groups and to some extent unrecognized states, such as Palestine, have found increasing voice within this international bureaucratic domain, with the
Permanent Forum on Indigenous Issues, the World Intellectual Property Organization, and
the 1993 Convention of Biological Diversity operating as the primary sites of direct dialogue
and engagement on issues of cultural property and heritage protection. There is a new kind
of political power oﬀered via these sites, which is evident in the way that Indigenous peoples,
for instance, have been using them (Simpson 2014).
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Perhaps because of these shifts in who is able to participate within international political
spaces as well as an opening up, post-World War Two, of who constitutes the ‘international
community’, United Nations agencies are increasingly incorporating cultural rights within
their remit. For instance, the United Nations now has a special Cultural Rights Rapporteur
charged with reporting on cultural rights and their various vulnerabilities. The reports that
have been generated since the inception of this position set through the Human Rights
Council resolution 10/23 have included themes that easily map onto the terrain of cultural
property. They include issues around access to cultural heritage, the right to artistic freedom,
history and memory, intellectual property regimes, and since 2016 the intentional destruction
of cultural heritage. Here we have an almost full circle return to the concerns of the 1954
Hague Convention that mobilize cultural property as a recognized vulnerability and consequence of armed conﬂict, except the focus here is less on the ways in which nation-states
should be accountable to one another, than on how to manage the claims to sovereignty by
non-state entities such as Daesh (or Islamic State). This has been exempliﬁed by the concern
expressed by UNESCO Director Irina Bokova about the destruction and illegal trading of
antiquities by Daesh which rejects the international norms around cultural property that have
been developed by UNESCO (Abu-Fadil 2013). The return to tangible property as a priority
of state concern shows how important these forms are to the very idea of cultural property and
highlights the anxieties about cultural property that emerge at the edge of state sovereignties.

Cultural property and intellectual property
If there are questions about the relationship between cultural rights, human rights, and cultural
property, so too are there further questions about the intersections of cultural property and
intellectual property. Like cultural property and heritage, intellectual property and cultural
property are increasingly allied as concepts. In legal and policy domains, intellectual property
is a space where the rights and sovereignties of cultural collectives are also being claimed and
recognized.
For instance, in Australia, Aboriginal artists in the 1990s successfully used copyright law to
secure protection for their cultural expressions as recognized works of ‘art’. Initiated in the
early 1960s by specialized in-country meetings by UNESCO about heritage and taken up
and strategically re-positioned by Aboriginal advocates like Wandjuk Marika and Lin Onus in
the 1970s and early 1980s, the artists, their communities, their lawyers, and their expert
witnesses consistently expressed their complaint against the copying of styles, designs, and
stories as a distinct form of cultural property, as a breach of legal rights that derived from
their collective interests and community relationships and obligations. The key in understanding this move was that copyright actually provided legal redress and a very speciﬁc kind
of public recognition of Aboriginal rights. The argument presented in court and in the
popular writing available at the time explained that alternative structures of ownership and
entitlement, based on ritual, spiritual authorization and kinship, already regulated the transmission of Aboriginal images (Myers 2005). The success of artists such as Banduk Marika,
Johnny Bulun Bulun, and George Milpurrurru in getting the Australian courts to recognize
Aboriginal law managing the circulation of culture, led to substantial governmental policy
discussion within Australia about how and to what extent intellectual property law could be
used as a tool to protect Aboriginal cultural works that were collectively and inter-generationally produced (Anderson 2009). This question was later picked up by the World
Intellectual Property Organization, where the experience in Australia provided an important
national ‘case study’. Within Australia, these cases led to the new terminology, ‘Indigenous
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intellectual and cultural property’, which merged both ideas and expectations of intellectual
property and cultural property together for a new political agenda that continues to hold signiﬁcant traction. The strategic shifts between cultural property – which oﬀered no speciﬁc legislation to leverage for direct action, and intellectual property – which oﬀered the legal paradigm
of copyright, speaks to the complex manoeuvring required at a local level to make concerns
about cultural property legible and recognizable at a national and later international level.
Broad national attention to Indigenous intellectual and cultural property in Australia has
had signiﬁcant consequences. One example has been the development of the domain of
cultural protocols as a non-legal way of articulating cultural property rights. Cultural protocols
oﬀer a paradigm for recognizing pre-existing, non-state-held rights and responsibilities
towards Aboriginal cultural production and transmission. Illustrating the capacity of movement from the local to the international, there has been an increased pick-up of cultural
protocols outside Australia as a deliberate mechanism for establishing and managing rights and
relationships around cultural property, especially for making visible diﬀerent cultural expectations for access and sharing particular kinds of cultural material (Myers 2011, 2014, 2015;
Raven 2006, 2010; Anderson and Younging 2015). The adoption of cultural protocols
within contexts like museums and archives that hold collections of Indigenous tangible and
intangible cultural property highlights the multiple trajectories that localized concerns for
appropriate recognition of, ongoing sovereignty over and acknowledgement of the conditions that led to the taking of this kind of cultural property to start with have produced.
The concern for Indigenous interests in the protection of culture has also been carried into
the international arena and has led to the emergence of new categories such as ‘Traditional
Knowledge’, ‘Traditional Cultural Expressions’, and ‘Intangible Cultural Heritage’. In addition
to UNESCO, the World Intellectual Property Organization’s 15-year Intergovernmental
Committee on Traditional Knowledge, Genetic Resources and Traditional Cultural Expressions
has worked to develop the triangle of culture as a resource, a vehicle for articulations of
sovereignty, and as a form of property. In these articulations there is a fusing of models as
well as the development of what might be termed a legal creole – the various strategic
manoeuvring around national legislation on one hand and international conventions on
another – that understands cultural property as integral to the collective sovereignty of a
people (modelled on the nation but extended to other polities) and those who draw on the
constitution of culture as a commercial as well as spiritual resource to be managed and protected
(Anderson 2010; Geismar 2013b).
Despite the expansion of deﬁnitions of cultural property, especially in UN policy contexts,
there are many slippages between discourses of cultural property, cultural heritage, and intellectual property. By considering the motivations behind using one term or another, as well as
what each enables (a certain kind of claim-making for example), it is possible to see various
social and political strategies at play. For instance, when the nature of the claim being made
is one of return, the return of an item of cultural signiﬁcance to a community, cultural property
oﬀers a strategically powerful language for that claim as well as access into legal spaces where it
reverberates. Claims for preservation of an item, a monument or a natural site, for instance,
tend to harness the language of cultural heritage, which oﬀers a diﬀerent register of safeguarding
and/or preserving a ‘common’ and universal good (see Hafstein and Skrydstrup this volume).

Cultural property and the market
Alongside the destruction of cultural property during armed conﬂict, the other major arena
for cultural property policy and law has been controlling the market for cultural property.
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John Merryman’s inﬂuential piece, Two Ways of Thinking About Cultural Property (1986, 2005),
summarizes the tensions that emerge between international conventions and their translation
into national legislation by contrasting theories of ‘cultural nationalism’ (in which cultural
property belongs ﬁrst and foremost of the territories in which it was found) with theories of
‘cultural internationalism’ (the assertion that cultural property transcends such nationalistic
claims to ownership and belongs to global communities as a shared inheritance of humanity).
In addition to provoking tensions regarding collective entitlement – both within the nation
and between national and international interests – cultural property may be seen as a commentary on the relationship between the market and the state. These legacies are challenged
not just through the international community, but by models of private property that work
to unravel nationalistic models of governance and regulation of the marketplace, and promote a ‘free market’ perspective on the regulation of both culture and identity. Museums,
sitting between the two constituencies of private collector and public institution have had to
carefully re-calibrate their collecting practices, especially in the wake of a number of high
proﬁle scandals at key institutions such as the Getty, whose curator Marion True was tried by the
Italian courts after it came to light that she knowingly purchased illegally traﬃcked antiquities
(Watson and Todeschini 2006). In the context of economic markets, cultural property thinking
still tends to fall into binaries (national/international; free-market/state-regulated market) even as
national borders are increasingly disrupted by supranational entities, and as communities within
the nation contest whether this entity has ever really had their interests in mind.
A signiﬁcant body of cultural property law beyond UNESCO 1970 focuses on the constitution and management of markets for cultural property. The UNIDROIT 1995 Convention on
Stolen or Illegally Exported Cultural Objects recognizes a need to develop more private law controls
over the circulation of cultural property not just within and between nation-states, but especially
also within the private marketplace. In the 25 years after the passing of UNESCO 1970, the
theft of cultural objects from museums, private collections, churches, and archaeological sites
radically increased, especially in light of the growing standards around preservation, protection, and export. As Lyndel Prott has clearly explained, the UNIDROIT Convention focuses
on private law-making which allows for a claim of ‘theft’ of a cultural object to be ‘brought
before a court or other competent tribunal … [t]his means that a private owner may make
use of the normal legal channels available in the country where the object is located’ (Prott
1996: 65). In shifting the legislative framework beyond UNESCO to UNIDROIT, ratifying
states increasingly understood the necessity of developing more reﬁned processes of addressing the complex networks that cultural property circulates within. The UNIDROIT Convention is also the ﬁrst international cultural property convention that explicitly identiﬁes
Indigenous peoples as having unique types of claims that could require a private law response
from states. With the expansion of markets for Native, First Nation, Aboriginal, and Indigenous
artefacts, and for artefacts from the generally under-resourced global south, UNIDROIT
begins to acknowledge some of the unequal and largely unethical circumstances of collection
and exchange. It is, however, noticeable that there is not yet one instance where UNIDROIT
has been used by a state to circumvent the sale of Native, First Nation, or Indigenous artefacts
despite an increase in public auctions and private sales.
In another instance of increasing regulation of cultural property markets, the 1994 Agreement
on Trade Related Aspects of Intellectual Property Rights (TRIPS), brought into being through the
World Trade Organization (WTO) strategically tied trade to the international regulation
of intellectual property. In mandating an international consensus around intellectual
property rights which have expanded globally to include geographical indicators, new plant
varieties, trade dress and so on – all of which in many contexts are also understood as cultural
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property – new markets as well as new property have been created. The growing acceptance
of culture as a proﬁt-generating resource crosscuts the rights and entitlements claimed by
the state on behalf of its citizens. As Marama Muru Lanning discusses in this volume, the
privatization of water rights in New Zealand has joined discussion about whether water,
ﬁsheries, the radio spectrum, and the foreshore and seabed are Ma-ori taonga (Ma-ori cultural
property), state cultural property, Ma-ori private property, or simply private property (see
Goldsmith 2009).
The genealogy and current trajectories of cultural property thus lie within the broader
history of thinking about the entanglement of property rights and national social orders, the
tension between collective and individual rights, and the place for ethics and accountability
within a global conversation about international community, value and international markets
for culture. As well as becoming a shorthand for talking about systems of governance, especially
within the frame of the nation-state, cultural property has also become a way of describing
culture and cultural identities. Tensions around culture as a commodity versus culture as a
common good continue to inﬂect understandings of culture as property, as does the
acknowledgement that all property is cultural (Bodenhorn 2004).

Disciplinary engagements as sites of meaning
We have so far established the genealogy of cultural property as both a series of ideas and
ideologies about how diﬀerent kinds of collective identity authorize ownership over cultural
resources, as well as a set of practical engagements in law and policy. We have focused on
some of the key discourses, philosophical questions, conventions, and laws that have brought
cultural property into being in both national and international contexts, and have highlighted
some of the conceptual underpinnings around culture, nationalism, and property that are
built into them. A primary objective of this volume is to allow the reader to appreciate how
cultural property is brought into being in a wide number of diﬀerent contexts, most especially
through varied disciplinary and academic engagements, through policy and governance, and
within particular sites of meaning (predominantly law courts, museums, archaeological sites,
communities, and international organizations).
One of our aims in this Introduction and in the reader as a whole, including the accompanying website, is to provide a resource that transcends the assumptions and perspectives of
any single academic discipline, and to draw diﬀerent disciplines into conversation with one
another. There are long traditions of thinking about cultural property that emerge from the
key disciplines of law, anthropology, archaeology, economics, art history, and philosophy,
amongst others, that are supplemented by work within the newer ﬁelds of museum studies,
heritage studies, and cultural policy and management. It is often the case that these disciplines
bound conversations and may talk about very similar issues in completely diﬀerent languages,
diminishing the opportunity to learn from, and communicate with, one another. For example,
a speciﬁc legal case around cultural property might lead anthropologists to discuss the
dynamics of the courtroom, the way in which particular claims are phrased, the performative
nature of the actors and their various representatives, the regimes of value circulating and
produced around the ‘object’ that is the centre of the case and the hierarchies of power in
any legal decision making. A legal analyst might instead focus on the way the case is itself
presented, the diﬀerent jurisdictional questions that arise and the speciﬁc technicalities in the
law that is being presented before the court. Both these approaches are rich with insight, but
they do diﬀerent work for their diﬀerent audiences. As such they are bound by certain kinds
of disciplinary logics and conventions. Journals such as the International Journal of Cultural
13

Jane Anderson and Haidy Geismar

Property and the International Journal of Heritage Studies have been crucial in creating spaces to
facilitate a conversation across disciplines, and in linking academic scholarship to law, policy,
and practice. In this section, we focus particularly on the ﬁelds of anthropology, law, and
archaeology, as they have been particularly dominant in creating a vibrant academic ﬁeld for
cultural property. We hope that students and scholars reading this volume will be able to
develop a ﬂuency in reading from the vantage point of diﬀerent disciplinary perspectives and
develop their own hybrid voice with regards to cultural property.
Anthropology
Anthropological engagements with cultural property have unravelled many of the often
ethnocentric assumptions that are built into the term. These works question the very idea
that culture can be owned in any tangible and fungible sense, as well as the models of
ownership that underpin this claim. Marcel Mauss’ inﬂuential writing on The Gift exempliﬁes
an analytic trajectory in which cross-cultural and comparative cultural histories of exchange
have been used to critique and denaturalize modern-day logics of private property, commodity
exchange, and the relation between politics and economics that they suggest. Drawing on
examples of global exchange from the potlatch of North-West Coast British Columbia,
Ma-ori understandings of the spirit of exchange (hau) in New Zealand, and traditions from the
Ancient and Eastern world, Mauss demonstrated the cultural nature of all property relations
and emphasized that capitalist commodity exchange was not simply the most evolved form of
property relation but existed in tandem with a parallel tradition that emphasized social obligation
and ethics of connection (Hart 2007). Recent inﬂuential works of economic and social
theory have continued this tradition, with David Graeber demonstrating in his book Debt:
The First Five Thousand Years (2013) that millennia of social relations organized around debt
and obligation underpin the foundations of the modern credit economy (see also Graeber
2001).
A large body of literature focused speciﬁcally on cultural property develops this relative
and comparative perspective, expanding our lexicon of exchange and value (e.g. Appadurai
1988; Myers 2001). Volumes such as Verdery and Humphrey (2004) and Strang and Busse
(2011) present cultural property as an analytic frame that has come to have a wide variety
of diﬀerent meanings in diﬀerent parts of the world, in many cases instantiating a form of
what Lisa Breglia has termed ‘monumental ambivalence’ (2006) to the systems of governance, law, and policy that constitute oﬃcial, often colonial, cultural property. The anthropological commitment to challenging analytic frameworks for property that normalize the
values and modes of exchange within capitalism has led to a reframing of some of the conventional vocabularies of cultural property, often from the perspective of diﬀerent contexts.
For instance, engagements with Indigenous communities and museums has led to the
development of new languages of ‘stewardship’ and ‘guardianship’ as substitutes for the
commodity logic of ownership with regards to cultural material. In turn this has altered
the normative practices of collections management in institutions with these collections
(Brown 2006; Marstine 2011).
Anthropologists, drawing on the primary methodology of the discipline, participantobservation, also use ethnography to present the everyday experiences of people living within
cultural property regimes. Many ethnographies present how people work to interpret and
implement cultural property laws and policies on the ground (Breglia 2006; Butler 2007;
Hviding and Rio 2011). Other accounts focus on how cultural property frameworks become
avenues for those seeking to appropriate the economic and political capital that comes from
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having one’s cultural artefacts and practices recognized in this framework and on the international stage (see Byrne 2014; Comaroﬀ and Comaroﬀ 2009; Hayden 2003; Geismar 2008;
Geismar 2015a). The contribution that anthropological accounts of property have made
really point to a shift in meaning and focus, where cultural property is not something that is
owned, but rather functions to mark diﬀerence and identity. This moves beyond an assumed
use-value of an object, and helps explain the multiple politics folded into the cultural property category and how this is rendered meaningful in diverse contexts (see Myers this
volume).
The contributions of Melanesian/Polynesian ethnography to the rethinking of property
relations from Mauss onwards cannot be underestimated. In particular, the work of Marilyn
Strathern (e.g. 1999) and her students (e.g. Kalinoe and Leach 2001; Strathern and Hirsch
2004) have interrogated notions of rights, entitlement, and property from the vantage point
of Melanesian exchange, ritual, and kinship. For instance, James Leach’s ethnography of
Nekgini articulations of cultural property (2003) argues that ideas about owning creativity in
Papua New Guinea are incompatible with the objectifying language of cultural property and
the ways cultural traditions are promoted by UNESCO. For Nekgini speakers, the term
‘kastom’ (a tok pisin transliteration of custom) signiﬁes a far greater ﬂexibility and ﬂuidity of
cultural practice that is located within local systems of entitlement and accountability and
which cannot be codiﬁed or objectiﬁed. Leach’s work signiﬁes an important trend in
anthropology that asserts that local terms do not map onto global terms such as cultural
property, and which also accentuates the risks of local values and concepts being overwritten
or ignored (see also Errington and Gewertz 2001).
An anthropological focus insists that we pay attention to the politics and the diﬀerences
between local and global deﬁnitions of cultural property as well as local understandings of
ownership and entitlements to culture in the creation and the production of new laws (see
Aragon and Leach 2008). Many anthropologists are also critical of the bureaucracies that
emerge to bolster state control of cultural property as well as promoting an oﬃcial discourse
and language. Michael Brown, for instance has developed a corpus of work that is critical of
the application of legal frameworks to the sphere of cultural production and exchange, asking
‘Can Culture be Copyrighted?’ (1998) and exploring the ‘heritage trouble’ inherent in global
policy and bureaucracies (2005). In particular, Brown took on the question of ownership
over Native American culture and analysed various kinds of claim-making, arguing that culture
should be managed through the civility of the cultural commons, rather than being subjected
to an intensiﬁcation of legal and bureaucratic protections. In a trenchant review, Mohawk
anthropologist Audra Simpson accuses Brown of perpetuating a kind of cultural terra nullius
by normalizing what are in fact colonial notions of the cultural commons (Simpson 2007).
Here she points to the already erased complexities of Indigenous sovereignty over cultural
sharing that make the idea of the cultural commons open and free (and without history) to
start with. The opening up of anthropology to new generations of Indigenous anthropologists has also added a new layer of deconstruction and critique of the category of cultural
property. This has helped re-position questions of sovereignty, control, and the diﬃcult
negotiations that Indigenous peoples must engage in within this discourse (Tsosie 1997;
Mihesuah 2000; Deloria 2004).
Law
If anthropology can be glossed as a relativizing discipline, it might be easy to gloss law as a
universalizing discipline and practice, committed to developing standardized languages for
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cultural property that can transcend local diﬀerences. However, the ﬁeld of law has, often in
close dialogue with anthropology, been committed to not only creating a series of normative
deﬁnitions for cultural property, but to exploring cultural property in the context of both legal
pluralism and alternative cultural systems (Merry 2000; Brenneis and Merry 2004; Carpenter,
Katyal and Riley 2009; Riley 2004; Coombe 1998; Anderson 2009; Boateng 2011). At the
same time, there are still tensions between critical legal studies, the ﬁeld that emerged in the
1970s to analyse the cultural frameworks of law, and the branches of law that bring cultural
property into being as an index of national and international interest in protecting and valorizing
rights to culture.
Depending on where they study, law students may or may not be trained to think critically about law as a social phenomenon that may be implemented imperfectly and in
continual dialogue with other social and cultural mores, including the agenda of elected
politicians, minority interest groups, and the media. By criminalizing certain activities (such
as the illicit traﬃcking of cultural heritage), deﬁning the objects of cultural property, and
laying out the rules of ownership, law implements core deﬁnitions of cultural property and
supports certain cultural, social, and political values. Law is a distributed system made up of
many diﬀerent sites of articulation and dispensation, and with multiple actors who participate, produce, reﬁne, and recirculate legal meaning. Each site, whether it be national or
international for instance, carries its own internal logics of operation and of authority. How
legal reasoning and decision making is made is largely dependent upon diﬀerent principles
and traditions within each locale – for instance in common law jurisdictions (like England,
Australia, Canada (except Quebec), and India) the primary source and authority for law is
found in case law and the establishment of precedent which treats legislation as something
that is open to interpretation. This is diﬀerent to how civil law jurisdictions (like France,
Germany, Russia, and Turkey) approach legislation and the interpretative capacities of
judges and of courts. Countries that have a blend of both common law and civil law do
not necessarily ﬁnd contradiction here, but instead have reﬁned their ideas about the
source and authority of law and how this impacts the various modalities of legal decision
making.
At an international level, law functions to set global standards at the level of the nation,
rather than regulating individual behaviour – the purview of private law making in each
country. Treaties, conventions, and declarations all seek to aﬀect forms of legal ordering in
diﬀerent ways. Treaties for instance set particular standards to be incorporated at the
national level and are binding upon nations that are signatories. Conventions are agreements to act in certain ways and are also binding upon signatories but are less prescriptive,
open to each state’s own interpretation of action. Declarations are documents where
nation-states agree to appropriate standards, but they are not legally binding. Conventions
such as UNESCO 1970 attempt to create international consensus by developing requirements to adopt certain standards within national law. The implementation of international
conventions reveals some of the social and political tensions that surround processes of
claim-making as they are activated within legal ﬁelds. This is especially the case for cultural
property disputes that are often international in their make-up. What is interesting in these
instances is where the initial claims are made, how previous jurisdiction and control over
the property is accommodated, and how competing state and non-state positions are
recognized.
One rich site for thinking about this interplay is in the context of increasing cultural
property suits around art looted during World War Two. The case of the restitution of
Gustav Klimt’s portrait of Adele Bloch-Bauer to Maria Altmann from the Austrian National
16

Introduction

Collection is complicated not only because of the original facts surrounding the case, namely
that the systematic looting and stealing of Jewish private property was legal and sanctioned at
the German and Austrian state level when the painting was taken from the Bloch-Bauer
family during the Nazi era. But also because this case proceeded through the US courts rather
than courts in Austria because the ﬁling fee for this kind of lawsuit in Austria, a portion of
what would be understood as the recoverable amount of how much the paintings were
worth, was impossible for Altmann to raise. As a US citizen Altmann instead made a claim
against the Austrian government within the US court and so ﬁrst had to make an argument
under the Federal Sovereign Immunities Act – wherein a claim against one state can be made
by another on behalf of an individual. Altmann won this case and it allowed her to ﬁle
against the Austrian government. Following this decision, Altmann and Austria decided
against further litigation and instead entered into a binding arbitration with three Austrian
judges. The ruling in 2006 was that Austria was legally required to return the art to Altmann.
What makes this case, and others like it, so interesting is the intersection of state claims; the
diﬀerent kinds of strategy and manoeuvring around national legislation; the changing social
and political environments as Austria re-evaluated its relationship to its Nazi past; and the
upholding of Altmann’s private property rights that enabled her to sell the paintings upon
their return to her in the US (Republic of Austria v. Altmann, 541 U.S. 677 (2004)).
Other high proﬁle cases dealing with artwork stolen during the Holocaust from Jewish
families have been heard in US courts partly because many of these artworks have ended up,
through various legal and illegal channels, in the US (see also for instance United States v.
Portrait of Wally, 105 F. Supp. 2d 288 (Southern District of New York 2000)). This has led
to the US, especially New York City, becoming an amenable environment for debating and
interpreting international law, as well as a global site of economic power particularly within
the art market and museum world (Gerstenblith 2012). By way of contrast, it has taken
nearly the same amount of time, forty years, for New Zealand claims for the restitution of
the Ma-ori carvings illegally exported to Switzerland by George Ortiz in 1973 to be upheld.
This was, in part, a result of a lack of familiarity in the courtroom with Ma-ori framings of
cultural property as well as confusions around the status of New Zealand law in the UK
during this period (Prott 2005). These cases demonstrate that cultural property claims need to
develop the right combination of international community, agreed-upon logics and languages and recognizable national law in order to be successful. The situatedness, or place, of
law, like the historical moments of its emergence and subsequent enforcement, therefore adds
much nuance to its eﬀectiveness, even though this may not be made explicit in discussions of
legal suits and decisions about cultural property.
Law continues to shape cultural property debates in very particular ways. It structures ﬁelds
of action, and aﬀects how claims are imagined and then made, where they are legitimated
and also where they are heard. Law is also involved in circulating phrases and generating
meaning, and this includes the consistent reworking of the concept of cultural property itself.
Archaeological sites of meaning
Archaeologists, through their work on the ground in excavation and site management, and in
the publication of site reports and archaeological analyses, have been at the forefront of many
core issues and debates around cultural property. This has also been because of increased
questions about where the ‘objects’ that come out of the ground reside, how they are
documented and classiﬁed within museums/archives, how they enter into public, private,
and other markets of exchange, and whose histories, identities, and memories they represent.
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The archaeological record has historically been used as the very deﬁnition of what cultural
property is, the paradigmatic ‘object lesson’ within legislation, and archaeological sites are often
the primary domains of conﬂict and contestation over cultural property (see Brodie this
volume; Renfrew 2000). Archaeologists, by deﬁning and evaluating the archaeological
record, play a vital role in establishing the scientiﬁc validation of space, time, and location
and thus the very possibility of both provenance and provenience. They are in a privileged
position to document the illicit traﬃcking of artefacts and the multiple claims that diﬀerent
stakeholders bring to questions of ownership of archaeological material (LaRoche and Blakey
1997; Harrison 1991; Agbe-Davies 2003; Battle-Baptiste 2011). The challenges of looting,
illicit export, wilful destruction, fossicking, and balancing the interests of diﬀerent communities
(from collectors and curators through to people living on and around archaeological sites) have
informed much recent archaeological commentary (Atalay 2012; Bruchac, Hart and Wobst
2010; Brodie, Kersel, Luke and Tubb 2006; Zimmerman 1997; Watkins 2001). Archaeologists
have been active within debates (in policy environments, law courts, museums, universities, and
in the media) around the eﬃcacy of national and international law, often passionately advocating
for regulation and education to prevent the destruction of artefacts and their promiscuous circulation within a free market (Brodie et al. 2000, 2008). Archaeological writing on illicit trafﬁcking and collecting, and on the relationships between the state and the valuation of the
archaeological record frames cultural property as a series of contests around the boundaries of
both law and the valuing of objects from the past. This literature also engages with the tensions
around the free market that underscore the terms of thinking that inhabit categories such as
‘cultural nationalism’ and ‘cultural internationalism’ (Bauer 2008).
There is a striking connection between advocates of cultural internationalism in cultural
property legislation, theories of universal cultural heritage, and proponents of market deregulation (e.g. Appiah 2006; Cuno 2008). In his inﬂuential book Against Cultural Property (2005)
John Carman argues that the very category of cultural property perpetuates the exploitation of
heritage and the looting and expropriation of archaeological material and antiquities because
of the dominant assumptions about private property, value, and commoditization he reads as
being built into the language of property. In the UK context, prominent archaeologists such
as Neil Brodie, Colin Renfrew, David Gill, and Christopher Chippindale have argued
strongly in favour of regulation of the marketplace for antiquities, arguing that managing the
collector’s market fundamentally inﬂuences the production of archaeological knowledge and
the preservation of archaeological sites (Renfrew 2000; Chippindale and Gill 2000). Chippindale’s discussion of Stonehenge (1990), for instance, explores the interpretive frameworks
that lead to understandings of ownership as they change over time, shifting a sense of entitlement through the state, and working in part to constitute organs of governmentality
including the National Trust, English Heritage (now Heritage England) and even the public
(see also Bender 1999). Part of his argument is to articulate strong collective interests in
heritage and for a turn away from the market to support the maintenance of key heritage
sites and cultural property. In more mainstream heritage environments, this approach has not
been borne out in the ways in which heritage increasingly relies on consumer markets for
direct ﬁnancial support.
The signiﬁcance of an archaeological mediation of cultural property comes through most
clearly in the emergence of a new role for the archaeologist as an expert witness within land
claim cases. Within the conﬁnes of the court, archaeologists (and anthropologists) have come to
hold a specialized knowledge about Indigenous pasts and presents in places like the US and
Australia, mediating these knowledges in ways that the (non-Native) court could hear and
accommodate. Much more than the testimony from claimants themselves, archaeologists and
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anthropologists came to occupy a privileged if not also uncomfortable position for the possibility of the recognition of diﬀerent land titles (Edmond 2004). This position speaks to
inherent exclusions embedded within the law, and especially property law. Both anthropologists and archaeologists have played pivotal roles in Aboriginal land claims in Australia
(see Layton 1994; Watkins 2001), for example being used to both legitimate and de-legitimate
the notion of traditional Aboriginal culture in a suit to recognize Aboriginal cultural and
political rights in claims to areas such as Alligator River (Tatz and Lambert 2006) and
Hindmarsh Island (Kenny 1996; Bell 2008). Archaeologists have also been at the forefront of
a critical turn towards the notion of heritage in which they unpack the core values, structures
of government, and modes of practice that constitute both cultural heritage and cultural
property (Smith 2006; Meskell 2015a; Harrison 2013).
Both cultural property and heritage are understood to be the collective belongings and
patrimony of a described polity, the base unit of which is still that of the nation-state even as
the ethnic tensions underpinning the formation of the nineteenth-century state remain as
volatile today as they were two hundred years ago. Much of these debates focus on the
ancient past, but a growing archaeology of the contemporary inscribes these issues into
present-day contests over authority and ownership (Dawdy 2016; Harrison 2011; Byrne
2014; Atalay 2012). For instance, Rathje (2002) draws on his long-standing garbology project
to argue that using the theories and methods of archaeology to analyse the things we throw
away can open us up to new understandings of value, and new modes of analysis for
understanding the relation of cultural practices to the artefactual world. Archaeology continues to inﬂect our understanding of cultural property, highlighting tensions between the
material and the immaterial, the past and the present, and the social and political construction
of value. Nadia Abu El Haj’s work on the history and practice of archaeology in Israel
demonstrates how archaeological practice ‘inscribes the landscape with the concrete signs of
particular histories and historicities … producing an archaeological record for those eras
considered central to a Jewish national heritage’ (1998: 168–169). In Israel, the convergence
of heritage regimes and material culture therefore becomes ‘facts on the ground.’

The museum life of cultural property
Museums are critical sites in which cultural property is brought into being and given multiple
meanings. Museum collections have been a primary reference point for the establishment of
international deﬁnitions of cultural property, with a particular focus on archaeology and
antiquities (Barkan and Bush 2003). In addition to providing an object lesson in the construction of national cultural property, museums have in the present day become sites of
critique of nineteenth-century legacies of colonial collecting, of the national appropriation of
cultures (Deloria 1969; Krech and Hail 1999; Jacknis 1985; Peers and Brown 2003; Cliﬀord
1997, 2013; Turnbull and Pickering 2010; Silverman 2015; Krmpotich and Peers 2013).
Museums and their collections provide key venues for thinking through diﬀerent models
of cultural property. Some of the earliest cultural property laws (from the National Antiquities Act that was passed in the United States in 1906 (16 USC 431–433) through to the
1954 Hague Convention) were drafted with explicit reference to museum collections, as well
as monuments and other moveable items. Yet there is an ongoing debate about the legitimacy of museums as the ‘owners’ of cultural property (e.g. Ames 1992; Cooper 2008; Tapsell
2006). The extensive critical writing about museums and communities and the various
re-assemblage of collections viz community rights and expectations of inclusion, participation,
and co-management mark a new and distinct turn in questions about exhibiting and display,
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and who gets to speak and has the right to do so. It has also opened up extensive dialogue
about collaboration and who the ‘publics’ of museums are and have been presumed to be
(Karp, Kreamer and Lavine 1992; Edwards et al. 2006; Golding and Modest 2013; Harrison
et al. 2013; see also Anderson and Montenegro in this volume).
In response to this interrogation of the function and status of museums and the nature of
their relationship to their collections, in 2003 the directors of several major art museums
including the Chicago Art Institute, the Metropolitan Museum, and the British Museum
published the Declaration on the Importance and Value of Universal Museums. They asserted that:
Over time, objects so acquired – whether by purchase, gift, or partage – have
become part of the museums that have cared for them, and by extension part of
the heritage of the nations which house them. Today we are especially sensitive to
the subject of a work’s original context, but we should not lose sight of the fact
that museums too provide a valid and valuable context for objects that were long
ago displaced from their original source. The universal admiration for ancient civilizations would not be so deeply established today were it not for the inﬂuence
exercised by the artifacts of these cultures, widely available to an international public
in major museums.
(ICOM 2004)
This argument was a direct response to paradigmatic shifts in the formulation of museum
collections as cultural property. UNESCO 1970 demanded an unprecedented level of
accountability and transparency in the collection of cultural property, requiring proof
of export after 1970 and proof of provenance before 1970 in order to legitimate the transfer
of ownership of cultural property. The passing of the 1990 Native American Grave Protection
and Repatriation Act (NAGPRA) in the United States required all federal institutions to
inventory their holdings of Native American human remains, materials collected from graves,
and other associated items of cultural patrimony, and to make these inventories publicly
available to federally recognized tribes for repatriation requests (Mihesuah 2000; Fine-Dare
2002; Chari and Lavallee 2013). This piece of national legislation has inculcated more
accountability for the recognition of histories of colonial exploitation and dispossession, looting,
theft, and straight-up dodgy dealing, and has situated the process and practice of repatriation of
museum collections as one of the biggest issues for both cultural property law and policy as
well as museums confronting the colonial legacies of many cultural property claims (e.g.
Coombes 2003). Even the most conservative of museums are entering into negotiations
around the ownership of collections focusing on relations of reciprocity and exchange rather
than ﬁnite ownership, with long-term loans becoming a new norm in the return of cultural
property. The language and practice of the ‘loan’ is important here and should also alert us to
how rights are being negotiated and the way in which the very idea of property itself is also
being both troubled and perpetuated. Paradigmatic tangible returns such as the returned
potlatch treasures that founded the U’mista Cultural Centre (Cliﬀord 1991, 2013), the return
of the G’psgolox pole from Stockholm to British Columbia (Jessiman 2011), the return of
Icelandic manuscripts from Denmark (Hafstein and Skysdrup this volume), and the return of
the Euphronios Krater to Italy from the Metropolitan Museum of Art (Geismar 2008), signify
new paradigms for the circulation of cultural property. All of these objects were collected in
times of conﬂict or duress, or were exported illegally, and their return highlights the development of an international moral consensus embodied in national repatriation legislation and
in conventions such as UNESCO 1970.
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In turn, NAGPRA has also signalled a shift in the classiﬁcation of human remains as
collections. Cultural property, which challenges the alienability of material, and the domination of private property rights, has been a crucial part of claim-making to resist the
cooption of human remains as collections, precipitating all kinds of contestations about the
interpretation of human remains as ancestors in contradistinction to objects of scientiﬁc
enquiry (Jenkins 2014; Fforde et al. 2004; Gould this volume). It is striking how cultural
property law has developed alongside ethical guidelines and protocols facilitating a changing
culture of respect and practice within museum collecting as well as in display and curation.
This speaks to the complex matrix of formal and informal law that is required for shifting
expectations and behaviour towards collections as well as to the communities from which
they derived and continue to maintain meaning and memory.
This ethical framework is by no means universal and is contested from a number of diﬀerent
perspectives. Recent eﬀorts by the Hopi Nation to block the sale of sacred Kachina or Katsinam
were stymied by the French courts, who continued to frame Kachina as commodities rather
than sacred material, upholding the rights of private property, and excusing private collectors
from the responsibilities now increasingly demanded of state-run collections (New York Times
29 June 2014, and Association on American Indian Aﬀairs Press Release 2016). Moreover,
and to further highlight the very diﬀerent registers of legitimacy that are a product of settler
colonialism, French judges continue to reject the Hopi Nation as having any legal standing in
France. This leaves the Hopi and the other tribes like the Zuni, Navajo, and Acoma Pueblo
that are recognized in the US as sovereign nations requesting intervention by the US State
Department in matters of international repatriation. From the very beginning of NAGPRA,
private collections were recognized as a problem that this legislation could not address or
regulate. In the wake of this reality and the contest of value around private collections, noted art
collector and philanthropist Elizabeth Sackler founded the American Indian Ritual Object
Repatriation Foundation, which aimed to reunite objects with their descendent communities
through, rather than despite, the art market (American Indian Ritual Object Repatriation
Foundation 1996). Restitution, the return of stolen property to its rightful owner, intersects
with repatriation (the return of property to its rightful owner in place) around claims to stolen
art, most famously the return of artwork looted or appropriated during World War Two
(Nicholas 2009; Woodhead 2014).
Glass (2004) argues that there are many similarities between Native American and Jewish
claims to museum collections as their cultural property in that both repatriation and restitution redress historical injustice in the present, allowing for closure for both individuals
and communities. However, most cases of restitution are heavily mediated by the art
market, and many works end up being re-sold, highlighting the alienability of their
deﬁnition of property rather than the enduring relations drawn through the discourse of
culture. Stolen art is recognized as the property of individuals ﬁrst and cultural groups who
were discriminated against second, and it is rarely produced by those groups. Glass asks why
some collections might be recognized as cultural property and others as stolen works of art?
There is a politics of recognition that generally still tends to gloss over cultural communities
as individual owners, and privileges social and economic capital in the recognition of
ownership rights.
This is the context within which the declaration of universal museums must be read: a
context in which individual rights are presented as alternative to collective rights, and the
entitlements of private property are still in tension with the requirements of a ‘public good’.
In response to a shifting legislative climate and a shift in the ethics of collection and display
(Marstine 2011), and also the thrust of decolonization, the self-deﬁned encyclopaedic or
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universal survey art museums assert that collecting practices of the past should not be judged
by the morals of the present and highlight, as then-director Neil Macgregor commented on
behalf of the British Museum, that they themselves were centres of world culture, rather than
partisans of nationalist sentiment (Macgregor 2004). The idea that these institutions are
uniquely situated as holders of world culture, however, is tempered by the emergence of
new museums and cultural centres that establish sites of ownership and responsibility outside
national capital cities. New museums such as the U’mista Cultural Centre in British
Columbia, founded using a repatriated potlatch collection as mentioned above (Webster
1990), numerous tribal museums in North and South America like the Ziibiwing Center for
Anishinabe Culture and Lifeways (Lonetree 2012), and local memory initiatives such as the
District Six Museum in Cape Town in South Africa (Rassool 2006a) highlight a decentralizing and decolonizing move which has, in many instances, been supported by repatriation. These institutions have become vibrant community centres demonstrating the
signiﬁcance of historical collections to source communities (see Karp et al. 2006; Karp,
Kreamer, and Lavine 1992).
There remain ongoing tensions that the framework of cultural property inculcates in
museums. In addition to playing a crucial role in a new politics of restitution, reparation, and
repatriation, museum practices of exhibition and display have become primary interlocutors
themselves in debates about cultural property. Exhibitions – weaving objects, narratives, and
representational technologies together – are increasingly recognized as a kind of cultural
property, reﬂected in the growing recognition that sharing representational and curatorial
authority is a form of self-determination, or even sovereignty in museum contexts, that may
be as important as the repatriation of objects (Shannon 2014). For instance, the landmark
controversy around the exhibition The Spirit Sings held at the Glenbow Museum in Calgary
during the 1988 Winter Olympics continues to reverberate (Cooper 2008). The protests of
the Lubicon Lake Band of Cree of Peace River were against the sponsorship of the exhibition
by Shell Oil, a company they perceived to be directly damaging to the communities that the
exhibition was celebrating through their art and material culture. The protests caused several
sponsors and lenders to withdraw from the exhibition and damaged the relations between the
museum and the community for many years. They also highlighted how self-determination
over land and resources was tied to the politics of representing First Nation cultural collections or cultural property (Kisin 2013). The idea that representational frameworks within
museums are themselves constitutive of cultural property continues to resonate, for example
in recent protests surrounding the installation piece Exhibit B, by South African artist Brett
Bailey, which continues a long trajectory of using the tactics of exhibitions to critique past
politics of exhibitions, presenting a self-styled ‘human zoo’ referencing the colonial history of
collecting and displaying African people. Exhibit B was eventually cancelled by the Barbican
Gallery in London in the wake of an intense boycott movement by protestors who argued
that the exhibition continued the racist oppression of past museum displays (Odunlami and
Andrews 2014).
Digital technology in museums has become a space that unites these two domains –
repatriation and the ownership of representational narratives – bringing together important
conversations about ethics, ownership, and the materiality of cultural property. It also
extends the reach of ideas around cultural property into other kinds of material, for
instance ethnographic collections of sound and audio-visual materials. Field-notes that
contain the documentation of language material, for instance, are increasingly a site for
claim-making and for negotiations around ownership and control (Henderson et al. 2006;
Anderson 2005; Anderson and Francis forthcoming). The emergence of new practices of
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digital ‘repatriation’ (Bell 2003; Christen 2011), ‘return’ (Bell et al. 2013), and ‘e-patriation’
(Glass 2015) demonstrates how deﬁnitions of cultural property continue to oscillate
between a focus on material culture and a focus on immaterial knowledge and practice.
Boast and Enote (2012) are stringently critical of the term ‘digital repatriation’ to refer to the
return of digital versions of collections to communities. They argue ‘the appropriation of virtual repatriation for projects of data sharing confuses the context of sharing with programs of
restitution, thus potentially playing into the hands of those voices which seek to maintain the
centralized, universal enlightenment collection’ (2012: 111). The circulation of cultural
property in digital form has raised a number of provocative questions: does the return of
digital material count as repatriation? What issues of power, skills, and knowledge are
exposed within these projects? What does it mean to ‘own’ digital ﬁles of cultural forms and
practices? What exactly is the property and how is it regulated? And how can digital connectivity facilitate a more expansive deﬁnition of ownership, facilitating practices of guardianship, and extending custodial care beyond the borders of the museum (Geismar 2015b;
Were 2014; Hogsden and Poulter 2012; Ngata et al. 2012; Anderson and Christen 2013;
Isaac 2015)?

Cultural property into the future
If the years prior to the end of World War Two in 1945 signiﬁed an investment in the
nation as owner of cultural property, the end of World War, the beginning and end of the
Cold War era, the era of decolonization, and the emergence of diverse rights movements
around the world challenged the supremacy of national interests from both the standpoint
of a nascent international community but also from within nation-states. The nation has
re-fractured into interest groups deﬁned by categories of race and ethnicity. This complex
cultural framework can only be summarized here: important trajectories of critique within
the spectrum of cultural property discourse have been mounted by Indigenous peoples in
settler-colonies such as Brazil, New Zealand, Canada, United States, Australia, and South
Africa (e.g. Barker 2011; Cadena and Starn 2007); the descendants of African slaves in the
Americas (Teye and Timothy 2004); and Queer activists who have all challenged the
representational authority of the state and its right to mobilize and speak for them through
the material record and archive (Vincent 2014; Marshall et al. 2014; Drabinski 2013). The
legitimacy of national ownership of museum collections, national parks, and public spaces
has been challenged from a number of diﬀerent directions: through student protests and
popular revolutions, the globally reaching Women’s Rights Movements, the Civil Rights
Movements, including the Black and Red Power Movement and the American Indian
Movement in the USA (Message 2014). Projects to assert or reclaim memory politics in
spaces of historical trauma (Williams 2007) have all challenged state ownership of cultural
property, and by extension of the power to make and represent history. Core concerns of
cultural property – to establish state recognition and governance through the channelling of
rights to cultural forms and practices; to create collective modes of engagement through
entitlement; and, for many, to instantiate a critique of private property – are now extended
to a perhaps surprising array of new forms. For instance, Lee Douglas’ contribution to this
volume explores the ways in which ordinary Spaniards seek to construct a new genre of
cultural property – evidence in documentation, oral testimony, and forensic material – to
reassert historical memory in Post-Franco Spain. There, cultural property increasingly
becomes a way to resist and reclaim the representational authority of the State’s monopoly
over the past.
23

Jane Anderson and Haidy Geismar

From the start, cultural property as a category emerged at moments of conﬂict, and out of
tensions of global engagement across often contested national and local borders. As we move
towards the third decade of the twenty-ﬁrst century, familiar models of national authority
and sovereignty over cultural properties are starting to break down under pressure from
groups within states who call into question this authority and its operating logics, challenging
the remit and boundaries of the nation-state itself. The challenge to the authority of the
nation emerges not only from within states but also within the global arena as the recent
destruction of speciﬁc world heritage sites in Afghanistan and Syria demonstrates. Debates
around the preservation of cultural property sit squarely at the centre of theorizations of the
powers of ‘international community’, global consensus, and the limits of international policy
(see Flood 2002). The emergence of new political entities such as Daesh, that reject existing
parameters of nation-states and international conventions, and the uncertainties about supranational alliances (from NATO to the European Union) are slowly unravelling the traditional
forums for the deﬁnition and recognition of cultural property – the nation, or the international community (Byrne 2014). If World War Two strongly inﬂuenced our current international and national regimes, we may well ask what the eﬀect of this new kind of non-state
conﬂict and politics will produce, what kinds of new models and formulations for cultural
property governance will be developed, and what the changing nature of cultural property
will be? Within the current ﬂux and decomposition of the nation-state as the ultimate unit of
economic and political authority, the diﬀerent policies and orders informing the international
governance of cultural property may need to be remade. As such, future lives for cultural
property claims and constituents are in motion. This volume sits at a moment in which cultural
property is being redeﬁned, its borders (economic, political, and material) reconﬁgured. We
hope that the collection of essays here will provide a blueprint for understanding cultural
property in relation to its past and taking account for its present as we steadily move into
unanticipated and unpredictable futures.
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