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PREFATORY

We respectfully submit:  We are not raising any new matters in our answering statement.  As such, it is our understanding, grounded upon the

2010 EIA Regulations, that the Respondents do not have a right of response. We do, however, attach as a postscript, in a separate document, our

response to the Site Visit, which was conducted on the 13th of January, 2017, in which new information is raised and as such, according to or

understanding of the 2010 EIA Regulations, the Respondents have a right to respond and the FSE, in turn has a right of reply.

INTRODUCTION

We refer to the responding statement by ENSafrica on behalf of Itereleng Bakgatla Mineral Resources (Pty) Ltd (“its client”).  

3



We hereby reply to the responding statement of ENSafrica, on behalf of its client, in terms of the provisions of Section 63(2)(b) of the National

Environmental  Management  Act,  107 of  1998 (NEMA) Environmental  Impact  Assessment  (EIA)  Regulations  of  2010,  namely  “…if  the

responding statement introduces any new information not dealt with in the appeal submission of the appellant, the appellant is entitled to submit

an answering statement to such new information to the Minister, MEC, Mineral Resources or designated organ of state as the case may be

within 30 days being served with a copy in accordance with subregulation (2)(a).”

Summary:

 This matter resolves around the issue of mining in a sensitive area and the fact that the land will be sterilised for the post closure purposes

namely the Madikwe/Pilanesberg Conservation Corridor (“the Corridor”).  It is submitted that the Corridor, which will facilitate the

establishment of the 4th largest game reserve and Seragona Heritage Experience1, will enable the larger area to compete with all the major

National Parks for income from tourism and eco-tourism.   It will result in a major positive socio-economic and environmental impact2. 
 It is the view of ENSafrica, on behalf of its client (“the Respondent”), that the Mining Biodiversity Guideline is not applicable since the

application was lodged prior to the publication thereof.  We disagree and submit that it is applicable – especially in this classic case where

it must be utilised in the evaluation of the Best Practicable Environmental Option (BPEO)3.
 The balancing of the negative environmental impacts versus the alleged social benefits (which have not accrued in the past 8 years of

mining to the local communities) and the economic advantages can only be assessed if the loss to the environment and the associated

1 Reference: NATIONAL ASSEMBLY QUESTION 325 NO3630E (APPENDIX “G”)
2 According to the  “Visual Impact Assessment” Report (Annexure “K”) of the EIA Report: “Parallel to the planning of these two mines as well as other planned and exiting
mines in the study area, a master plan was produced that proposed a dispersal corridor between the Pilanesberg National Park and Madikwe Game Reserve, eventually
stretching into the southern parts of Botswana which will form the Heritage Park incorporating to this master plan Black Rhino Nature Reserve, a private initiative, was
established adjacent to the northwest of  Pilanesberg National Park.  Both these reserves promote international tourism opportunities based on South Africa’s unique
landscapes and wildlife which includes the currently endangered Rhino species.”

“Should mitigation measures around ‘aesthetics’ not be seriously considered it will result in a great loss, not only publically towards preserving the character of the 
landscape, but also continue to negatively affect and discourage private investors who’s business commodity is not only wildlife but also aesthetics.
3 Section 2(4)(b) of the National Environmental Management Act, 107 of 1998
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above-mentioned Corridor opportunities are evaluated.  This appraisal ought to be conducted with the guidance of inter alia the Mining

Biodiversity Guideline and the taking into consideration of the opportunity costs associated with the sterilisation of the Corridor.
 The  fact  is  that  platinum and  the  platinum group  metals  are  plentiful  within  the  Western  Limb  of  the  Bushveld  Complex4,  it  is

overproduced5 and the sensitive environment is neither of the aforesaid.  It is not possible to make an informed decision due to the failure

thus far for social benefits accruing and the complete lack of information on the functionality, viability and impacts of the alternative

corridor area 

This includes an assessment of the opportunity costs, e.g.6:
o Understanding the value of the foregone opportunity;
o The achievement of the desired aim/goal for the specific area;
o Optimising of positive impacts;
o Minimising of negative impacts;
o Equitable distribution of impacts; and
o The maintenance of ecological integrity and environmental quality. 

Applying the “opportunity cost” principle would change the question being asked, namely, by placing a positive duty upon the MEC to
consider if the proposed development will constitute the best use of the resources (i.e. the best practicable environmental option).

 The MEC must make a decision in dispersing of this Appeal based upon the following premise: 
o If we, as a country, are to mine all minerals (and in the case under consideration,  platinum) in the ground, then there

should be no regard for the environment since all of South Africa, as a resource rich country, will in any event be mined.

4 The Bushveld Igneous complex covers over 66 000km2 and the amount of land already consumed by mining is considerable.
5 The current operations of the Respondent are currently not profitable.  According to the Sedibelo Platinum Mines Limited’s* Consolidated Interim Financial Statements for
the 9th month period ended September 30, 2016 the group made a loss of USD47.677 million and “the Company abandoned various projects and relinquished the licences on 
these projects due to the lack of their commercial viability.”  The FSE therefore finds it surprising that at this time of continued operating losses and a declining PGM price 
environment, the Respondent is of the intention to expand its operations.  (*The Operating company is Pilanesberg Platinum Mines (PPM))
6 General Notice No. 891 of 2014 titled: GUIDELINE ON NEED AND DESIRABILITY IN TERMS OF THE ENVIRONMENTAL IMPACT ASSESSMENT (EIA) 
REGULATIONS, 2010.
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If, however, not all minerals are to be mined and some will be left in the ground7, then a decision on which areas to mine

and the areas in which to leave the minerals in the ground, should be made. 
o It is our submission that the first scenario is not sustainable and thus not an option. The second scenario is of direct

application in this Appeal.  The decision must reflect the guidelines in such a situation, as well as the lack of information

before the MEC in the documentation dealing with such a scenario.8 
o It is common cause that the Madikwe-Pilanesberg Conservation Corridor will not be able to continue post closure in

terms of the current mine plan. 
o It is also common cause that the alternative Conservation Corridor was never investigated.
o It is furthermore of common cause that the mining area includes a Critical Biodiversity Area of the highest environmental

sensitivity and importance.   
o The Conservation Corridor is critical to the sustainable development of the Heritage Park and the tourism potential of the

Area.  This is the pre-determined and agreed upon sustainable future long term land use, which could still have been

achieved had the mine plan been amended accordingly.
 The decision on this Appeal will have to balance the above-mentioned factors at the hand of the EIA Regulations and other

guidelines, including the Mining Biodiversity Guideline. 
 The reasons for the MEC’s decision will have to address these issues in detail in order to justify the decision. 

We respond here below to a few of the more pertinent issues raised by the Respondent. Thereafter we respond more fully in tabulated format:

1. De Novo Appeal
2. Mala Fide actions by the FSE
3. Sensitivity of the Area

1. De Novo   Appeal

7 In terms of Section 24 of the Constitution of the Republic of South Africa, not only current generations but also future generations have to benefit from the mineral 
resources.
8 Notice of appeal – paras 29 – 37 ( pages 13-17)
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1.1. The appeal by the FSE is specifically related to the new EA, which was issued on the 28 th of June, 2016 by the North West Provincial

Department of Rural, Environment and Agricultural Development (DREAD). It is not against the first EA. 
1.2. The fact that the whole operations, in other words, the first and second EA, must be considered is common cause. (Please see paragraph

2.19 of the response by ENSafrica on behalf of Itereleng Bakgatla Mineral Resources (Pty) Ltd, (now Pilanesberg Platinum Mines (Pty)

Ltd) (the “Respondent”).  In addition thereto, the cumulative impacts of the amendments must also be considered as is demanded by

both NEMA and the 2010 NEMA Regulations. 
1.3. The impacts:

The impacts are not trivial, negligible or just to serve to effect a few changes to the surface layout as is stated by the Respondent. (Please

see para 2.2 of the Respondent’s response.10) 
1.3.1. The pit will be enlarged by nearly 70 % from 103 ha to 170 ha.  (Please see para 4.7.1 of the Respondent’s response.11) 
1.3.2. The above amendment to the original Environmental Authorisation (EA) will increase the mineral waste that has to be stored

significantly. Only one Waste Rock Dump (WRD) was originally approved, but now three (3) more WRDs will be required. (Please

see para 4.7.3 of the Respondent’s response.12)  This will result in environmental impacts. (Please see para 4.7 of the Respondent’s

response.13)
1.3.3. The increase will also increase the amount of mineralised water to contend within a water scarce area.    
1.3.4. Finally the impacts are such that listed activities are triggered. Listed activities were published due to the fact that these activities

will have an impact on the environment. 
1.4. Time and changes in legislative framework:

9 “2.1   The Second EA was issued in order to authorise a change in layout and some additional infrastructure for the Sedibelo Platinum Mine (“Sedibelo” or the “Mine”), 
in the Moses Kotane Local Municipality in the North West Province.  The Second EA is effectively an amendment (although it takes the form of an independent Environmental
Authorisation), to the original Environmental Authorisation dated 4 August 2008, with reference NWP/EIA/59/2007 (“First EA”).  These two authorisations must be read 
together as they collectively serve to authorise the various listed activities under the National Environmental Management Act 107 of 1998 (“NEMA”)”.  (Emphasis added.)
10 “2.2. …The Second EA merely serves to effect a few changes to the surface layout as well as some additional activities as discussed in paragraph 4.4.”
11 “4.7.1.   The minable area of the pit has increased from 103ha to 170ha.”
12 “4.7.3.  Originally one WRD was approved for the pit, and now three may be developed to cater for our Client’s as well as some of PPM’s waste rock from the pit…Two 
small WRDs will also be introduce for the shaft declines.”
13 “4.7. …It is uncontroversial that the expansion of the open pit and the additional mineralised waste are likely to have environmental impacts.”
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The first EIA was compiled and approved in 2007/2008.  The second EIA was conducted in 2012 and approved in 2016.  (Please refer to

para 4.7 of the Respondent’s response.14) This is some 8 years later. This demands that the project as a whole must be reassessed and not

the amendments on its own as is demanded by the Respondent. (Please see para 2.1 of the Respondent’s response.15) 
1.4.1. The  magnitude of the impacts relates to dynamics within human stakeholders and the natural environment. This changes over

time. 
1.4.2. The extent of the impact changes as changes occur within the receptor environment over time.
1.4.3. The duration of the impacts change due to the amendment.
1.4.4. The probability of any impact also changes with changes in the receptor environment.  

1.5. Changes in the legal framework. 
1.5.1. Much has changed since the original EA. Legislative changes and Guidelines, including the Mining Biodiversity Guideline e.g.

has come to light.  The use thereof or not is a critical point of disagreement between the parties. The Respondent maintains that

since the application was submitted prior to the publication of the Guideline, it cannot be employed as a guideline. The FSE (“the

Appellant” or “FSE” or “we”) contends that it must be considered and that it was not considered when having regard to the EA. It is

common cause  that  the  EIA did  not  comply  with  the  requirements  of  the  Mining  Biodiversity  Guideline  in  as  much  as  the

information was simply not collected. This is common cause between the parties. This issue of dispute must be addressed fully in

the decision. 
1.6. Legal authority for the above – 

1.6.1. Fuel Retailers Association v DG: Environmental Management, Mpumalanga 2007 (6) SA 4 (CC) at paragraph 96.
1.6.2. Sea Front for All and Another v MEC: Environmental and Development Planning, Western Cape Provincial Government and

Others (15974/07) [2010] ZAWCHC 69; 2011 (3) SA 55 (WCC) 26 March 2010
2. Mala Fide   actions by the Appellant (Please see para 3.1 onwards of the Respondent’s response.16) 

2.1. The allegations by the Respondent are without any substance or supporting documentation and are refuted.

14 “4.7…Notably in this instance, sight should not be lost of the fact that the pit itself, TSF and WRDs are all activities which were already assessed and approved in the 
First EIA in 2007/2008.  The extent of these impacts was revisited when the EIA/EMP was amended in order to cater for the proposed changes in 2012.”
15 “2.1… The Second EA is effectively an amendment…to the original Environmental Authorisation dated 4 August 2008.”
16 “3.2. …We raise this concern because we are not persuaded of the Appellant’s bona fides and whether it represents other competing commercial interests in the area, in 
particular entities which have an interest in the development of a consolidated private game park.  If indeed the Appellant wishes to represent the communities in the area we 
would have anticipated letters of support and clarification of the interests of these communities.”
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2.2. The Respondent should have taken the MEC into its confidence and should have substantiated such allegations, or in the alternative

raised them during the application process. The fact that it had not done either is of significant importance. 
2.3. As far as the communities around the mine are concerned – we submit below the facts  as per  a legal  case between some of the

communities and the mine. 
2.4. We call upon the Respondent to produce proof of its allegations of mala fide. 

3. Sensitivity of the area
3.1. The envisaged Conservation Corridor between Madikwe Game Reserve and Pilanesberg Game Reserve is at the heart of this. 
3.2. As stated above, due to the acknowledged environmental sensitivity of the area, the involvement of the Mining Biodiversity Guideline is

triggered as a Guideline, set out in para 29 to 37 of the FSE’s Appeal,  which facts are not disputed by the Respondent, but suggests that

is must not be considered.  Please see section 6 of the tabulated comments, subjoined hereunder, and 7.14.8 of the responding statement

by the Respondent17.)
3.3. .  Annexure “P”, Page 3, section 2 of the second EIA states: “The proposed mine and related infrastructure (including the TSF and waste

Dumps) will be located in an area which may be incorporated into the adjacent Pilanesberg and Madikwe Game Reserves to form a

single enlarged conservation area of some 250 000 ha to be known as the Heritage Park.  The proposal reportedly has the support of the

local and provincial authorities, various NGO’s, and the private sector including landowners in the area…The design of these facilities

is expected therefore to come under intense scrutiny, particularly with respect to the plans for the management of potential pollution and

their final rehabilitation and closure.”
3.4. The above is at the heart of the problem. 

3.4.1. The Appellant is not contending that no mining must occur. It is contending that the mining must be conducted in such a manner

that the later use of the area is not compromised in such a manner that the Conservation Corridor is sterilized. To that effect the

Mining Biodiversity Guidelines are critical as is the investigation of the proposed alternative corridor. 
3.4.2. To acknowledge that the post mining area will not be able to be sustainably utilised, and then make an alternative proposal

without any investigations simply does not rise to the level required by NEMA. 

17 “7.14.8. …In the circumstances we deny that the Biodiversity Guideline plays any material role in this Project which was already authorised prior to its publication and 
even if it did, adequate conditions have been imposed and measures proposed in the EMPR in order to mitigate any impacts.” 
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3.5. We therefore make the submission that the failure to investigate and provide a viable alternative is a fatal flaw. The EMPr should have

incorporated measures to rehabilitate the area to such an extent that the Corridor could have proceeded in the absence of a viable

alternative corridor. 
3.6. These investigations ought also to include the cumulative impact of the other mines within the area. 
3.7. The balancing exercise of the damage to the environment versus the socio-economic gains (which the neighbouring communities have

not thus far experienced grounded upon the comments of the communities in the Comments and Response Report) could not have been

done in the absence of the information required in order to utilise the Mining Biodiversity Guideline. 
3.8. We request that the above mentioned issues be specifically addressed by the MEC in the decision.

We now deal in detail with the response from ENSafrica on behalf of its Client.  

Relevant

Section and

Page of

Respondin

g

Statement

Issue
Extracts from Responding Statement Answering/Replying Statement

1. 2.1 (page 1)
and 2.5

De Novo “The second EA is effectively an amendment (although
it  takes  the  form  of  an  Independent  Environmental
Authorisation),  to  the  original  Environmental
Authorisation  dated  4  August  2008…these  two
authorisations must be read together as they collectively
serve to authorise the various listed activities under the

If the two environmental authorisations “must be read
together”, it was appropriate that the FSE considered
and commented on “the project in its entirety” (please
refer to paragraph 2.5 of the responding statement).
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Relevant

Section and

Page of

Respondin

g

Statement

Issue
Extracts from Responding Statement Answering/Replying Statement

2.3 (page 3)

2.2 (page 1)

National Environmental Management Act.”

“The second EA merely serves to effect a few changes to
the  surface  layout  as  well  as  some  additional
activities.”

“The  Appellant’s  argument  is  that  the  decision  to
authorise  the  Mine  in  its  entirety  must  be  considered
afresh.   It  is  effectively  an  attack  on  the  project  de
novo.”

The Respondent acknowledges in paragraph 2.3 that
“the conceptual  description of  the Mine as a whole
[is]  provided  for  in  the  Environmental  Impact
Assessment dated July 2015 (“Second EIA”).  If the
“conceptual description of the Mine as a whole” was
provided for in the Second EIA, it was appropriate for
the FSE to consider and comment on the Mine “as a
whole”, that is, from its initial phase of development
(First EIA and EA) to the establishment of additional
infrastructure, including the enlargement of the open
pit and additional mineralised waste (Second EIA and
EA).

The FSE dissents.

The  FSE  maintains  that  this  change  in  layout  and
some  additional  infrastructure  is  not  trivial  but  of
appreciable magnitude, which requires an assessment
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Relevant

Section and

Page of

Respondin

g

Statement

Issue
Extracts from Responding Statement Answering/Replying Statement

“The Appeal fails to recognise that the Appellants are
constrained by the present reality, namely that the mine
is already authorised.”

de novo or afresh.  

In substantiation:

-The open pit will be enlarged by 70% and there will
be  significant  additional  mineralised  waste  to
accommodate  the  enlargement  of  the  open  pit.
Paragraph 4.7.1 on page 6 of the responding statement
states that “the mineable area of the pit has increased
from 103ha to 170ha”.

-Paragraph 4.7.2 on page 6 states that “originally one
WRD was approved for the pit, and now three may be
developed to cater for our Client’s as well as some of
PPM’s waste rock from the pit.”    (Emphasis added.)

-Paragraph 4.7 of the responding statement admits that
“it is uncontroversial that the expansion of the open
pit and the additional mineralised waste are likely to
have environmental impacts.”
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Relevant

Section and

Page of

Respondin

g

Statement

Issue
Extracts from Responding Statement Answering/Replying Statement

The  statement  in  paragraph  2.2  on  page  2  of  the
responding  statement,  namely  that  “the  second  EA
merely serves to  effect  a few change to  the surface
layout as well as some additional activities…” and the
statement  in  paragraph  4.6  on  page  6  of  the
responding statement, namely that “the actual change
is considered negligible” are, in view of the aforesaid,
gross understatements. 

If these changes were insignificant or so unimportant
as to be not worth considering, the changes would not
have “triggered certain listed activities under NEMA”
(paragraph 2.2 on page 2 of the responding statement)
and  a  second  EIA  and  EA would  not  have  been
required.  

According to paragraph 2.5 (page 3) of the responding
statement,  the  first  EA for  the  project  was  issued
“almost  a  decade”  ago.   The level  or  nature of  the
impacts  as  well  as  the  legal  framework  since  the
decision for authorisation on the 4th of August 2008
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Relevant

Section and

Page of

Respondin

g

Statement

Issue
Extracts from Responding Statement Answering/Replying Statement

(paragraph 2.1,  page 2 of  the responding statement)
have significantly changed. 

It  calls  for  a  de novo assessment  of  the  project.  In
paragraph 4.7 on page 6 of the responding statement,
the  Respondent  admits  that  with  time  “the
understanding of the extent of the ore body, financial
resources or technology or water needs change.”  

In view of the aforesaid, the FSE maintains that the
first EIA and second EIA ought to be evaluated not in
a piecemeal manner but  in toto  and  de novo for the
following reasons:  

-The first  EIA/EMP was  compiled  and approved in
2008  (please  see  page  5,  paragraph  4.2  of  the
responding statement).  Commencement of the project
will occur nine (9) years after the investigations and
assessments  and  environmental  authorisation  of  the
first EIA.  The context and framework have changed
during these 9 years.
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Relevant

Section and

Page of

Respondin

g

Statement

Issue
Extracts from Responding Statement Answering/Replying Statement

-The expansion of the operations   increases the level
and nature of the impacts   and these impacts were
not considered when the first EIA was conducted and
the Environmental Authorisation issued. 

Paragraph 4.5  (page  5)  of  the  responding  statement
reads:   “Whilst  there  are  certainly  environmental
impacts  associated  with  the  above  changes  to  the
operations, not all of them are necessarily negative.”
By logical inference the changes to the operations will
have some negative environmental impacts.

To exemplify:   

The open pit will be enlarged by 70%, that is, from
103 ha to 170 ha (please refer to page 5, section 4.4.1
and 4.4.2 and page 6, section 4.7.1 of the responding
statement) and the Tailings Storage Facility (TSF) and
the Waste Rock Dumps (WRDs) will be redesigned to
cater for “additional mineralised waste.”
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Relevant

Section and

Page of

Respondin

g

Statement

Issue
Extracts from Responding Statement Answering/Replying Statement

-The first EIA and its Environmental Authorisation fell
within  a    different  context  and  framework   at  that
time. 

The context is fluid and does change over time

Magnitude:  This has an impact on the way the
project’s impacts and mitigation measures lead
to  a  degree  of  alternation  of  the  affected
environmental  receptors  (source – pathway –
receptor).  There is a dynamic within natural as
well  as  human stakeholders  and a  change in
perception  from  stakeholders  makes  the
assessments potentially invalid.

Extent:   Any  change  on  any  given
environmental  receptor,  be  it  locally  or
regionally will affect the extent of the impact
felt.  Once again this is fluid and changes over
time.
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Relevant

Section and

Page of

Respondin

g

Statement

Issue
Extracts from Responding Statement Answering/Replying Statement

Duration:  The length of the impact also plays
 a role on the changing environment.

Probability:  The probability of any impact will
also  change  if  the  receptors  in  a  given
environment changes.  What might have been a
low  probability  due  to  a  low  population
density,  may  become  a  high  probability  of
occurrence if the populations have increase or
changed over a period of time.

The  framework  within  which  the  decision  was
reached has also changed over time

Any assessment  relates  to  a  specific  time  in
which the source impact  is  measured against
receptors  along  different  pathways.   If  the
receptors change – be they natural or human or
physical, then there will be an impact on the
original assessment.
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Relevant

Section and

Page of

Respondin

g

Statement

Issue
Extracts from Responding Statement Answering/Replying Statement

The  same  applies  for  the  legal  framework
within which an assessment is evaluated.  The
original assessment was done in terms of the
2006  EIA Regulations.   Subsequently  there
have been 2 new sets of Regulations, being in
2010  and  2014.   The  second  EIA  was
conducted  in  terms  of  the  2010  EIA
Regulations.

The  DWS  has  subsequently  updated  the
reconciliation  strategy  and  management
classes for the Crocodile West/Limpopo Water
Management  Areas  and  finalised  the
classification of significant water resources in
the Mokolo-Matlabas and the Crocodile West
and  Marico  in  the  Limpopo  Water
Management Area.   

Legal Authority
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Relevant

Section and

Page of

Respondin

g

Statement

Issue
Extracts from Responding Statement Answering/Replying Statement

-Fuel  Retailers  Association  v  DG:  Environmental
Management,  Mpumalanga  2007  (6)  SA 4  (CC)  at
paragraph 96 

[96] In these circumstances, even if the environmental
authorities were entitled to rely on the prior rezoning,
I  am  of  the  view  that  it  was  incumbent  on  the
environmental  authorities  to  consider  the  matter
afresh in the light of the provisions of NEMA.  During
the  intervening  period,  a  significant  change  in  the
environment  could  have  taken  place.   Indeed  the
record  indicates  that  further  filling  stations  were
constructed in  that  period.   It  is  significant  to  note
that item 10(2)(i) of GN R1183 of 5 September 1997,
contemplates that a decision granting authorisation in
terms  of  section  22(1)  of  ECA will  be  valid  for  a
limited period.

This is a recognition that changes may occur in the
environment  after  the  authorisation  is  granted.

Indeed
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Relevant

Section and

Page of

Respondin

g

Statement

Issue
Extracts from Responding Statement Answering/Replying Statement

the authorisation granted by the environmental
authorities in this case is valid for two years from the
date of its granting.”

-Sea Front for All and Another v MEC: Environmental
and Development Planning, Western Cape Provincial
Government and Others (15974/07) [2010] ZAWCHC
69; 2011 (3) SA 55 (WCC) 26 March 2010

[73] The material  change of  circumstances  in  the
period 2002-2007, referred to by the experts of
the  parties,  ought  in  my  view,  to  have  been
taken into account by the MEC in her decision
making process.  The fact of the matter is that,
to  the  extent  that  the  MEC  purported  to
consider  socio-economic  changes  after
September  2004,  this  was  on  the  basis  of
outdated  and  erroneous  information.   It  did
not reflect the socio-economic changes which,
it  is  common  cause,  had  taken  place.   The
integrity  of  the  environmental  impact
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Relevant

Section and

Page of

Respondin

g

Statement

Issue
Extracts from Responding Statement Answering/Replying Statement

assessment  process  will  be  seriously
undermined  if  decision-makers  are  to  base
their  decisions  on  substantially  outdated
information.  In fact, I find it inexplicable that
the  MEC  decided  to  grant  the  application,
while  information on which  she had to base
her decision, was some 41/2  years out of date.
In  my  view,  this  is  a  case  where  the
information in the final scoping report ought
to have been augmented by a comprehensive
current environmental impact assessment.  In
failing to call for such an updated assessment,
the  MEC  took  her  decision  on  the  basis  of
irrelevant  considerations  (information  which
was out of  date and no longer correct),  and
failed  to  have  regard  to  relevant
considerations  (the  current  situation  in  Sea
Point).

[74] Mr Newdigate, however, argued that applicants
have failed to show that the MEC’s failure in
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this  regard  was  material,  having  particular
regard to the relationship of such failure to the
environmental  context.   Relying  on  the
decision of Fuel Retailers Association of SA v
DG: Environmental Management, Department
of Agriculture, Conservation and Environment,
Mpumalanga  Province,  supra,  he  contended
that applicants have not shown that the MEC’s
failure  to  call  for  updated  socio-economic
information, has had a substantial detrimental
effect  on  the  environment.   In  the  Fuel
Retailers  case,  the  following  was  said  at
paragraph 45:

The  Constitution  recognises  the
interrelationship between the environment and
development; indeed it recognises the need for
the protection of the environment while at the
same time it recognises the need for social and
economic  development.   It  contemplates  the
integration  of  environment  of  environmental
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protection  and  socio-economic  development.
It envisages that environmental considerations
will  be  balanced  with  the  socio-economic
considerations through the ideal of sustainable
development.

[75]    In my view, the short answer to this submission
of  Mr Newdigate  is  that,  in  relying on outdated an
erroneous  information,  the  MEC  precluded  herself
from  properly  performing  the  required  balancing
exercise.  In the absence of information regarding the
current socio-economic environment in Sea Point, she
could not decide whether the proposed redevelopment
of  the  site  would,  in  fact,  serve  a  socio-economic
need. Therefore, she was unable to balance the socio-
economic  consequences  of  the  development  against
the (negative) environmental consequences.” 

-In terms of the legal precedent established in Wildlife
and Environment Society of South Africa v Minister

of
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Finance and Development Planning (Western Cape);
Minister of Environmental and Cultural Affairs
(Western Cape); Municipality of Stellenbosch and
Paradyskloof Golf Estate (Pty) Ltd. (Cape Provincial
Division case 2620/200) it was found that a piecemeal
approach to EIAs cannot be permitted. This seems to
be  self-evident;  it  is  entirely  possible  that  the
combined set of impacts may reveal an unacceptable
environmental impact.

The  FSE  alleges  that  this  project  was  a  stealth
operation,  done in  stages,  namely first  to  obtain the
EA for  the  first  EIA and then a  second EA for  the
second EIA.  

2. 3.1  and  3.2
(page 4)

Bona fide Male fide is imputed to the Appellant.

The Respondent alleges that the FSE represents “other
competing commercial interests in the area.”

The Respondent produced no evidence in support of
these imputations.  

The Respondent ought to have taken the MEC in its
confidence by adducing evidence in this regard.
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In  reply  to  the  Respondent’s  unsubstantiated
allegations,  we  refer  to  the  FSE’s  Memorandum of
Incorporation  (MOI).   The  FSE  is  guided  by  the
principles of its MOI.

In  terms  of  its  Memorandum  of  Incorporation
(ANNEXURE “A”) the FSE is a Non Profit company
with the following objectives:

“Promoting  the  ecological  sustainability  of
development and the wise use of natural resources in
southern Africa.

Without  derogating  from  the  generality  of  the
aforegoing,  the  company’s  main  objective  will
include:

a) Protecting  and  promoting  environmental
health and functional ecosystems for future
generations;

b) Ensuring that  developments  involving the
consumptive or destructive use of natural
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resources  specifically  benefit  local
residents  and parties  directly  affected  by
the development;

c) Informing  all  decision  making  in
development,  including  in  planning  and
monitoring  activities,  that  affect  local
people  and  natural  and  environmental
resources;

d) Promoting  sustainable  and  just  social
development  as  an  inseparable
consequence  of  natural  resource  use
development project;

e) Taking  action,  including  legal  action,  to
hold  decision  makers  accountable  in
situations  where  development  may  have
negative  social,  economic  or
environmental  impacts  that  affect  people
and the environment;

f) Ensuring that the total cost of the use of
natural  resources  including  all
externalized  and  long-term  costs  of
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maintaining  ecosystem  services  to  local
people, are provided for and borne by the
project;

g) Facilitating  the  remedying  of  existing
environmental degradation;

h) Mobilising  collaborative  national  and
local action among likeminded entities and
raising and providing funds and legal and
technical expertise to support such actions.

The company shall represent the interest of ordinary
people  in  understanding  and  defending  their
constitution rights, which specifically include Section
24 of the Constitution by having an environment that,

-Is not harmful to health and wellbeing
-Is protected for present and future generations, and 

By  implementing  fully  the  legislation  and  other
measures available to, 
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-Prevent pollution and ecological degradation
-Promote conservation
-Ensure ecological sustainable development and use
of natural resources, and
-Promote  justifiable  social  and  economic
development.
And  section  33  of  the  Constitution  by  having  a
procedural process whereby administrative decisions
are:

-Lawful, reasonable and fair to all parties; and
-Supplies written reasons to adversely affected parties

The focus of the company’s activities will be guided as
follows:

 In all legal initiatives the company will be

guided by the Constitution of South Africa
and  the  letter  and  the  spirit  of  the
Principles of NEMA, which together place
the  welfare  of  people  and  sustainable
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3.1  -  3.3
(page 4)

Locus standi The Respondent furthermore questions the  locus standi
of the FSE.  The responding statement e.g. states:  “It is
unclear which communities, or individuals the Appellant
represents or how these persons stand to be negatively
affected by the Mine.”

development  at  the  centre  of  the
environmental debate;

 In  pursuit  of  its  objectives  the  company

will insist on using participatory processes
and transparency in all its dealings;

 Pursuing the adoption and enforcement of

Codes of Best Practice by Government and
industry  in  support  of  the  above  stated
objectives;

 In  giving  effect  to  achieving  these

objectives the company will focus initially
on  the  issues  of  the  proper  control  and
licensing  of  mining  and  water  use  in
relation  to  the  most  disadvantaged  of
South Africa’s citizens.”

In  pursuance  of  the  abovementioned  objectives  and
true  to  the  principles  of  its  Constitution,  the  FSE
appealed  the  environmental  authorisation  of  the
expansion  of  the  infrastructure  of  the  Sedibelo
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Platinum Mine. 

We furthermore attach hereto the profile of the CEO
of the FSE in order to adduce evidence of the good
character  of  the  CEO and the  FSE.   (ANNEXURE
“B”)

In reply we refer to Sections 32 and 4 of the National
Environmental  Management  Act,  107  of  1998
(“NEMA”).

Section 32 (1) states:
(1) Any person or  group of  persons  may
seek appropriate relief in respect of any breach
or threatened breach of any provision of this
Act,  including  a  principle  contained  in
Chapter  1,  or  any  provision  of  a  specific
environmental  management  Act,  or  of  any
other  statutory  provision  concerned  with  the
protection  of  the  environment  or  the  use  of
natural resources-
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(a) in that person’s or group of person’s
own interest;
(b) In  the  interest  of,  or  on  behalf  of,  a
person who is, for practical reasons, unable to
institute such proceedings;
(c) In  the  interest  of  or  on  behalf  of  a
group or class of persons whose interests are
affected;
(d) In the public interest; and
(e) In the interest of protecting the
 environment.
(Emphasis added.)

Furthermore, in terms of NEMA:  “The participation
of

all affected parties in environmental governance must
be promoted, and all people must have the opportunity
to develop the understanding, skills and capacity
necessary for achieving equitable and effective
participation… (section (4)(f)) and “decisions must
take into account the interests, needs and values of all
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interested and affected parties, and this includes
recognising  all  forms  of  knowledge,  including
traditional and ordinary knowledge.” (Section (4)(g))
    
NEMA defines “interested and affected party” as
follows:  

“for the purposes of Chapter 5 and in relation to the
assessment of the environmental impact of a listed
activity or related activity, means an interested and 
affected  party  contemplated  in  section  24(4)(a)(v),

and
which includes-

(a) any  person,  group  of  persons  or
organisation interested in or affected by such
operation or activity; and
(b) any  organ  of  state  that  may  have
jurisdiction over any aspects of the operation
or activity.”

(Emphasis added.)
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With reference to the statement  “it is unclear which
communities, or individuals the Appellant represents
or how these persons stand to be negatively affected
by the Mine” we reply as follows:

Recent applications to the North West High Court of
Mafikeng  by  aggrieved  communities  adduce prima
facie  evidence  of  how these  persons  are  negatively
affected by the Mine.    We refer e.g. to  Case Number
M314/15, that is, the matter between the Letsethleng
Community  and  others  (the  Applicants)  and  the
Pilanesberg  Platinum  Mines  (Pty)  Ltd   (PPM)  and
others. 

The relevance of this matter to the Project is the fact
that  the  Project  is  located  on  inter  alia  the  farms
Wilgespruit 2JQ and Lesethleng Village to the south.
(Reference:  Sedibelo  Biodiversity  Baseline
Assessment.  Section 5. Page 13)
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The Letsethleng Community and others  in their court
documents, (ANNEXURE “C”)  allege that PPM:

 Failed to consult

 Dispossessed 38 families who have relied on

the Wilgespruit for a livelihood for more than
100 years

 Damaged  and  destroyed  their  water  piping

system

 Debushed  their  farm land  and excavated  the

soil, which have resulted in permanent loss of
livelihoods  and  risks  to  their  cattle  and
livestock

 Demolish their houses and structures

 Harassed and intimidated them

 Restrict  their  and  their  livestock’s  free

movement
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 Assaulted  their  occupation  and  use  of  farm

land

 Deliberately  spoiled  their  beneficial

occupation of Wilgespruit

 Caused risks to them and cattle because of the

dust and noise, etc.

Of  relevance  to  the  matter  is  the  subjoined  press
statement by Lawyers for Human Rights.

SUBJOINED:

Lawyers  for  Human Rights  has  launched an urgent
high court application to have Pilanesberg Platinum
Mines  immediately  halt  all  mining  activities  in
Wilgerspruit in the North West and restore possession
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of the farm.

The urgent  matter  will  be  heard  in  the  North  West
High  Court  on  3  September  2015.  The  Lesethleng
Village Community, represented by LHR, are seeking
full  possession,  occupation  and  use  of  the
Wilgerspruit  farm.  This  extends  to  having  the  mine
cease all  its  operations,  to  remove all  fencing,  stop
restricting  access  and  to  cease  from  threatening,
harassing or intimidating community members.

The  community  has  owned  and  farmed  on
Wilgerspruit  for  over  a  hundred  years  and  has
established small overnight houses on the land as well
as kraals for livestock while  building other farming
structures  to  sustain  themselves.  Over  time,  the
community has sunk several boreholes and built small
dams and piped water.

The  Pilanesberg  Mine  has  sought  to  constructively
evict the community by continuing its mining activities
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on the land without  agreement  from the community.
This  has  been  done  through  dispossessing  them  of
their  land  by  restricting  access  to  water  and  de-
bushing at least 41% of the surface area of the farm –
effectively making any farming activity impossible and
threatening the lives of animals on the land through
starvation.

“The farm is a major source of income and livelihood
for the community  and these efforts  to restrict  their
movement and ownership of the land flies in the face
of South Africa’s constitutional obligations. It cannot
be  that  a  community’s  rightful  and legal  ownership
can be so blatantly ignored,” said Louise du Plessis,
head of LHR’s Land and Housing Programme.

Background:
The Lesethleng Village bought  Wilgerspruit  in  1919
when,  under  discriminatory  policies,  they  were  not
allowed  to  own  land.  As  a  result,  the  farm  was
registered in the state’s name who held it in trust for
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the Bakgatla-ba-Kgafela tribe. 

In 2008 the community was informed that the tribal
authority had acquired mining rights to Wilgerspruit.
The  community  was  consulted  as  mere  surface
occupiers instead of the rightful owners. Regardless of
being denied permission by the community, activities
continued.  The  mine  began fencing  off  parts  of  the
farm and began de-bushing (the removal of vegetation
in  preparation  for  mining).  As  a  result  of  these
activities,  their  water  piping  system  was  destroyed,
rendering the community without access to water for
themselves and their livestock. Security guards were
also posted to restrict access.

LHR issued a letter of demand on 28 October 2014
that the mine cease its activities which was agreed to
for a short while.  However,  on 22 March 2015, the
mine resumed its activities by fencing off more areas,
extensive  de-bushing  and  demolishing  houses  and
other structures.
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On 5 August 2015, the community was told that their
consent to live on Wilgerspruit  had been withdrawn
and to vacate in terms of the Extension of Security of
Tenure Act.

For  interviews  contact  Louise  du  Plessis,  head  of
LHR’s  Land  and  Housing  Programme,  on  082  346
0744.”

In  this  matter,  the  Court  ruled  in  favour  of  the
Lesethleng community.

3.
2.1,  2.4  –
2.6 (pages 1
to 4)

2007 EIA and
2008 EA

Paragraph 2.4 of the responding statement confirms that
a  public  participation  process  for  the  first  EIA was
“undertaken” in “2007”. 

The Respondent stated in section 2.3 that the FSE “was
only founded in 2007, at the time that the EIA was first
being undertaken”.  

We concur.

We concur.  The FSE was neither notified of the first
EIA  nor  invited  to  register  as  an  interested  and
affected  party  since  it  was  undertaken  prior  to  its
founding. 
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An  EA for  the  first  EIA was  granted  on  the  4th  of
August 2008 according to section 2.1 of the responding
statement.

In section 2.4 reference is made to Mr. Chris de Bruyn
and  the  fact  that  he  “became  a  member  of  the
Appellant.” 

We concur.

Mr. Chris de Bruyn became a member of the FSE only
in 2009/2010, that is, 2 years after the first EA was
issued.

It is suggested by the Respondent in section 2.6 of the
responding statement that “the Appellant should have
appealed the decision to grant the First EA in 2012”,
that is, four years after the EA.  

Conversely,  the  Respondent,  in  paragraph  2.7,
cautions that the “EIA Regulations have always been
clear  about  the  need for  strict  compliance  with  the
prescribed timeframes for appeal.” 

To suggest that the FSE, who was not party to the first
EIA  and  EA  processes  should  have  requested
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condonation  to  appeal  the  EA in  2012,  which  was
granted in 2008, is clearly defective and unsound.

4. 5.2. Key  Factors
and  Findings
in the EA

“It is  misleading to only point  to paragraph 4 of  the
Annexure to the Second EA.

“The  EA of  the  Second  EA confirms  that  the  issues
which  were  of  the  most  significant  to  DREAD  when
deciding on the application, were taken into account.”

The Respondent in its responding statement referred to
the “key factors considered in making the decision.”
The FSE in its Appeal referred to the “Findings” and
quoted verbatim from the “Findings.”

By analogous reasoning, if it is alleged that the FSE’s 
only pointing to paragraph 4 is “misleading”, then the 
Responent’s statement in its responding statement is 
similarly misleading since no reference is made in 
paragraph 5.2 of the responding statement of the 
following additional key factors namely, that:

- “the zonation plan including the 1km NFEPA buffer
must be  incorporated  in  the  development  of  the
infrastructure.”
-an air quality assessment must be redone looking at
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5.2.4

ENSafrica responded that the DREAD, when deciding
on the application, took into consideration the fact that
“a  sufficient  public  participation  process  was
undertaken.”

updated information and a mitigation plan for dust fall
out  for  PPM  and  predicted  ambient  PM10
concentrations  at  nearest  communities  where
exceedance were recorded must be provided.

(Emphasis added.)

The public participation process is not merely a box
ticking exercise.  

The purpose of public participation is to inter alia:

-take  into  account  the  public’s  inputs  in  decision
making, 
-influence project design
-obtain local knowledge
-increase public confidence

The outcome of the public participation process ought
to have informed the decision maker of the significant
grievances of the affected communities. 
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The  Comment  and  Response  Report  of  the  EIA
adduced prima facie evidence that:

-  The  current  PPM/Tuschenkomst  Mine  has  not
delivered on their  promises for social  and economic
upliftment;

 -Communication between the Mine and communities
is  non-existent  “to  an  extent  that  even  simple
questions such as ‘how many people employed by the
Mines are from the local communities’ could not be
responded to.” (Table 36 [1] of the Socio-Economic
Study – Annexure “O”).  

-  “…there  are  extensive  communication  breakdown
and  trust  issues  between  the  Mines  and  the
surrounding communities…” 

-“most  of  these  issues  stem from unmet  community
expectations  and  allegations  that  the  current
PPM/Tuschenkosmt  Mine  did  not  deliver  on  the
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promises that they made while applying for the mining
license for the current mine.” 

-The failure by the Mine to fulfil its commitments in
terms  of  the  Social  and  Labour  Plan  pertaining  to
recruitment and procurement (Table 34 of the Socio-
Economic Impact Assessment Report).

-   The  significant  “communication  breakdown
between the BBKTA and the community” (Table 36 of
the Socio-Economic Impact Assessment Report)  and
the fact that wealth from the BBKTA has not trickled
down to communities.

-Although  the  PPM/Tuschenkomst  Mine  operated
within  the  area  for  years,  the  area  remains  an
“economically depressed area” with “extremely high
unemployment rates and poverty levels” (section 4.2,
page  41  of  the  Socio-Economic  Impact  Assessment
Report). 
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-According to the above-mentioned Report (File 1 of
3),  the  Bonjanala  Platinum  District  has  high
HIV/AIDS transmission are “due to the presence of
the mining industry”.  As much as 60% of deaths may
be attributable  to  the  pandemic  in  the  area.     The
Socio-Economic Impact Assessment Report (page 28,
section  2.1.4)  states  that  “the  Bonjanala  Platinum
District  has  high  transmission  areas  due  to  the
presence of the mining industry….” And “it is clear
that the prevalence of HIV/AIDS plays a key role in
the  communities  within  the  Bonjanala  Platinum
District and that there are a number of contributing
factors of which the mining industry is one which is
significant.”  (Page 30, section 2.2.) 

(Emphasis added.)

5. 7.1 – 7.7 Future  Land “Its  [conservation  corridor  between Madikwe and the We reply:
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Use  –
Heritage Park

Pilanesberg] primary  purpose  is  to  facilitate  the
migration of animal species to,  amongst other things,
facilitate ecotourism.”

“The basis of this understanding is that mining was the
most beneficial short term use but that conservation was
the most beneficial long term use for the area.

(Emphasis added.)

The Engineer Design Report of the second EIA/EMP
of  the  Establishment  of  additional  surface
infrastructure  at  the  Sedibelo  Platinum  Mine  (“the
second  EIA”)  (Annexure  “P”,  Page  3,  section  2)
informs  us  that:

 “The  proposed  mine  and  related  infrastructure
(including the TSF and waste Dumps) will be located
in  an  area  which  may  be  incorporated  into  the
adjacent Pilanesberg and Madikwe Game Reserves to
form a single enlarged conservation area of some 250
000  ha  to  be  known  as  the  Heritage  Park.   The
proposal reportedly has the support of the local and
provincial  authorities,  various  NGO’s,  and  the
private  sector  including  landowners  in  the  area.
There  are  indications  that  some  of  the  parties  in
favour of the proposed integration of the area into the
Heritage  Park  may  oppose  the  development  of  the
proposed mine and would specifically be interested in
any disturbances to the surface of the area, of which
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the  proposed  TSF  and  waste  Dumps  would  be  the
largest.   The  design  of  these  facilities  is  expected
therefore to come under intense scrutiny, particularly
with  respect  to  the  plans  for  the  management  of
potential pollution and their final rehabilitation and
closure.”

(Emphasis added.)

Annexure  C  of  the  Responding  Statement,  titled
“Minutes  of  the  Heritage  Park  steering  Committee
Meeting  held  on  the  26th of  May  2011” makes
reference  to  a  Report  from  Resource  Africa.   It
confirms that the  Heritage Park project had support
of all  stakeholders,  that the results  discovered were
overwhelming  support from  Stakeholders.”
(Emphasis added.)

We are also informed by the second EIA that “in the
absence of  an alternative dangerous game corridor,
the  functionality  of  the  corridor  and  potential
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movement  of  animals  will  be  compromised  by  the
presence of these remaining rehabilitated facilities …”

If  the  functionality  of  the  corridor  and  potential
movement of animals will indeed be compromised to
such an extent that according to Mr Moremi Lesejane,
the  head  of  parks  expansion  at  the  NWPTB,  “the
concept of connecting the two parks did not seem to
be feasible at all because of all the mining activities…
we just don’t think this corridor is realisable because
of  mining…”18 an  alternative  future  land  use  with
associated resources has to be proposed.

If the alternative future land use is different from the
future  land  use  proposed  by  the  EIA/EMPR,  the
measures  to  implement  for  remediation  and  closure
and the objectives that need to be achieved with the
implementation  of  such  measures  must  be  re-
established  and  agreed  upon.   It  is  impossible  to
determine  if  measures  taken  to  remediate
environmental impacts with the aim of achieving mine18  Saturday Star, dated 26 November 2016 and titled “Pioneering wildlife corridor collapses.  Mining and subsistence farming take their toll.”
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6. 7.14.4 (page
19)

Biodiversity “The  location  of  the  mine  requires  this  balancing
exercise  since  the  very  reason  for  its  high  levels  of
biodiversity is  also related to the same environmental
phenomenon  which  caused  the  very  high  levels  of
platinum to be concentrated in  this  area.   Indeed the
Pilanesburg intrusion is estimated to have Pilanesberg
intrusion in the western limb of the Bushveld Complex
is  estimated  to  have  90%  of  the  world’s  platinum
resources.”

(Emphasis added.)

The Sedibelo Biodversity Baseline Assessment (page
167)  confirms  the  areas  of  very  high  and  high
biodiversity  importance  and advises  that  these  areas
remain untouched and provide corridor movement and
breeding  habitat  to  a  number  of  CI  [conservation
important] species.

The  Responding  Statement  (7.14.5)  furthermore
confirms  that  the  “First  and  Second  EIA’s
demonstrate that even with mitigation the biodiversity
impacts remain significant…”
Reference is made in section 7.14.7 of the Responding
Statement to the mitigation measures included in the
conditions of the Second EA.  Notwithstanding these
mitigation measures, it  is common cause “that even
with mitigation the biodiversity impacts remain high.”

Since  the  Western  Limb  of  the  Bushveld  Igneous

19 NEMA 28(1).  “Every person who cause, has cause or may cause significant pollution or degradation of the environment must take reasonable measures to prevent such 
pollution or degradation from occurring, continuing or recurring, or I, so far as such harm to the environment is authorised by law or cannot reasonably be avoided or 
stopped, to minimise and rectify such pollution or degradation of the environment.”
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Complex  according  to  the  responding  statement
contains  90%  of  the  world’s  platinum  resources
and covers 60 000km2, there is no need to mine for
platinum and the platinum group of metals in areas of
high and highest biodiversity importance.

This  “balancing  exercise”  ought  to  have  prioritised
the mining of platinum in areas that are not classified
as high or highest biodiversity priority areas, including
NFEPA areas. 

These areas of highest biodiversity  importance were
also  confirmed  by  the  Final  Environmental  Impact
and Environmental Management Programme Report20

for the Proposed Establishment of a Platinum Mining
Operation and Related Surface Infrastructure – The
Magazynskraal  Mine.   The  Applicant  was  Richtrau
No. 123 (Pty) Ltd21.    

20 Page 36 of the EIA/EMP Report of the above-mentioned project) and the Magazynkraal Biodiversity Baseline Assessment
21  DMR Reference Number:  NW 30/5/1/2/2/10029 MR; DEDECT Reference Number: NWP/EIA/90/2011.
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(Interpolation:   The  relevance  of  the  Sedibelo
Platinum Mine’s project to the Magazynskraal Mine is
as follows:

“As  part  of  a  joint  venture  agreement,  Richtrau,
Pilanesberg Platinum Mines (Pty) Ltd (PPM) and the
Itereleng  Bakgatla  Mineral  Resources  (Pty)  Ltd
(IBMR),  are  proposing  to  develop  three  separate
projects  which  are  situated  on  neighbouring  farms
that could function as a combined mining operation).
In  addition  to  the  above-mentioned  Magazynskraal
Platinum Mine, the combined mining operation would
also include: 

•  PPM,  an  existing  open  pit  platinum  mining
operation  which  currently  operates  on  the  farms
Tuschenkomst 135 JP and Witkleifontein 136 JP. It is
proposed  that  the  existing  open  pit  on  the  farm
Tuschenkomst be extended onto the farms Wilgespruit
2 JQ and Rooderand 46 JQ.
 •  Sedibelo Platinum Mine (Sedibelo),  a developing
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mine owned and operated by the IBMR, located on the
farms Wilgespruit 2 JQ, Portion 1 of Rooderand 46
JQ, Legkraal 45 JQ and Koedoesfontein 42 JQ. 

In  broad  terms,  the  approved  Sedibelo  operation
comprises  open  pit  and  underground  mining,  and
associated surface infrastructure. It is proposed that
the approved infrastructure be repositioned and new
infrastructure  be  established  to  better  suit  the
proposed  combined  mining  operation.”  (Reference:
Proposed Establishment of an Underground Platinum
Mining Operation and Related Surface Infrastructure -
Magazynskraal Platinum Mine.  Scoping Report.)

And

In terms of paragraph 4.3 of the responding statement
(page 5)  “the longer term intention of [ENSafrica’s]
Client  is  for  Sedibelo  to  be  incorporated  with  the
mining operations on the neighbouring farms” namely
the existing open pit  platinum mining operations  on
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PPM and Richtrau’s proposed underground platinum
mining operations on the farm Magazynskraal 3 JQ.)

Please  note  the  reference  to  the  Sedibelo  Platinum
Mine’s  project  in  the  Magazynskraal  Biodiversity
Baseline Assessment. The cumulative impacts on the
biodiversity  may be so significant  that  the  Sedibelo
Platinum Mine’s project is ecologically unsustainable.
(Please refer to Section 24 [b][iii])

The Magazynskraal Biodiversity Baseline Assessment
found:

“Any authorisation of  mining activities  within these
areas  is,  according  to  the  DEA,  obligated  to  set
stringent mitigation measures and specify biodiversity
offsets.   An  area  zoned  as  Highest  importance  for
biodiversity and risk for mining lies just west of the
study area (within the Sedibelo Project area) largely
coinciding with the NFEPA category one listed river,
the Bofule river system.  This area may be impacted
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on due to the de-watering activities associated with
the proposed mine.

“Applications for mining and prospecting FEPAs and
associated  sub-quaternary  catchments  should  be
subject  to  rigorous  environmental  and  water
assessment  and  authorisation  processes,  as  mining
has  a  widespread  and  major  negative  impact  on
freshwater ecosystems.  

“Mining  in  any  form  should  not  be  permitted  in
wetland FEPAs, or within 1 km of a wetland/riverine
FEPA buffer.

“The  Bofule,  Lesele  and Letsobeng  River  systems...
fall  into  areas  of  Highest  and  High  Biodiversity
Importance respectively.   All non- perennial systems
are  ecologically  fragile  and  alterations  to  their
hydrological  systems may have far  reaching effects.
The  greatest  impact  that  may  occur  regarding  the
hydrology  of  the  systems  in  the  area  relates  to  the
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dewatering of the underground workings.”

“Magazynskraal has been earmarked as part of  the
Heritage  Corridor  between  Pilanesberg  National
Park and Madikwe game reserve.  In developing the
study  area  for  a  mining  operation  with  scattered
surface  infrastructure,  this  ultimately  fragments  the
greater  habitats  and places  restrictions  on  corridor
movement.   (Section  9.2.4,  page  93  of  the
Magazynskraal Biodiversity Baseline Assessment.)

“The  contamination  plume  from  the  mines  waste
facilities  will  impact  on  both  the  perched  minor
aquifer and the second fractured aquifer.  The perched
minor  aquifer  is  of  the  greatest  concern  for  the
surface water resources within the immediate vicinity
of the proposed mine.  In terms of biodiversity,  both
fauna  and  flora  are  exposed  to  surface  water
contamination  and  contamination  of  the  perched
minor  aquifer  above  the  clays  (as  this  aquifer  will
feed the river systems).  (Section 9.2.6, page 93 of the
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17.14.7
(page 20)

Magazynskraal Biodiversity Baseline Assessment.)

“The  Magazynkraal  study  area  was  found  to  be
particularly  rich  in  mammal  species.  Removal  of
vegetation can result in long term habitat structural
changes which decrease the value of the habitat value
for many indigenous faunal species as well as loss or
disruption of ecological function. (Page 7 of 16)

“A high diversity of raptors was observed on the farm
Magazynskraal 3JQ.  A high proportion of this group
are Red Data Species as raptor numbers are declining
in  general.   This  highlights  the  importance  of  the
Magazynskraal farm in terms of the raptor diversity it
supports.

“A  number  of  protected  or  endemic  plant  species
occur on and surrounding the property.

“The  link  between  ground  and  surface  water
resources  has  not  yet  been  established  but  the
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“It  is  also  noteworthy  that  the  relevant  National
Freshwater Ecosystem Priority Areas were also found to
have been factually degraded to a degree…as such the
fact that they are classified as FEPAs is not necessarily
determinative as to their actual physical status.”

possibility  exists  that  the  mine  related  dewatering
could  influence  the  base  flow  of  non-perennial
drainage  lines  within  the  radius  of  influence.   The
non-perennial Lesobeng and Lesele Rivers are located
on the project site as well as the non-perennial Bofule
River.   The  duration  of  the  impacts  related  to  the
changes  in  hydrology  could  extend  into  the  post
closure phase in both the mitigated and unmitigated
scenarios and if there is a link between ground and
surface  water  resources,  the  duration  could  remain
high in the mitigated scenario.

“… mining activities are planned upstream of PPM
and  which  could  destroy  the  headwaters  of  the
Wilgespruit.

We dissent for the following reasons:

The Sedibelo Biodiversity Baseline Assessment 
(Section 7.2.3.1) informs us that the present ecological
state (PES) of the Wilgespruit where it exits the 
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Pilanesberg National Park is “relatively pristine” and 
“support well-developed riparian vegetation with a 
high diversity of plant species”

Section 7.2.5 of the said Assessment found that “on a 
more local scale the EIS [Ecological Importance and 
Sensitivity] of the Wilgespruit was assessed as being 
High.  Systems with a High EIS are considered to be 
ecologically important and sensitive.  The biodiversity
of these systems may be sensitive to flow and habitat 
modifications.  All non-perennial systems are 
ecologically fragile and alterations to their 
hydrological systems may have far reaching effects.  
Refer to Section 7.5 for the various CI [conservation 
important] faunal and floral species supported by the 
various habitats found along the Wilgespruit and 
Bofule River, for example the shallow dams 
potentially supporting Giant Bullfrog for breeding and
the tall trees of the riparian habitat providing suitable
nesting sites for a number of Conservation Important 
bird species.”
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Section 7.4.2.1 of the above Assessment Report found 
that “the riparian habitats of both the sites on the 
Bofule River were classed as largely natural…the
instream habitat of both the upstream sites US and 
BFU were classified as largely natural.”

The same Assessment report in section 8.2.3.1 states 
that the “instream and riparian habitat assessments 
on the site, still showed the Bofule River system, 
upstream of the confluence with the Wilgespruit, to be 
a Category B- largely Natural” and “the findings from
the NSS investigation, support the assessment of the 
Bofule River being a FEPA, based on the river 
ecosystem type it represents and the current condition 
of the FEPA.”

Section 9.3.2.5 informs us that “the Bofule River is 
currently in a good condition and should remain so, 
which means that land use practices or activities that 
will lead to deterioration in the current condition of 
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The  Respondent  alleges  that  the  EIA was  conducted
prior to the publication of the Mining and Biodiversity
Guideline  hence  has  no  relevance  to  the  Sedibelo
Project.

this FEPA river are not acceptable.”

This argument is defective for the following reasons:

-The Sedibelo Biodiversity Baseline Assessment (page
11 of the EIA, dated December 2012 with certain 
sections updated in September 2013 and June 2014) of
the second EIA included the Mining and Biodiversity 
Guideline in its assessment of the applicable National 
Policy and Guidelines (Section 4.4 of the Biodiversity 
Baseline Assessment).

-Certain  sections  of  the  Biodiversity  Baseline
Assessment  were  updated  in  September  2013  and
June  2014 according  to  the  Biodiversity  Baseline
Assessment., that is, after the publication of the 2013
Mining and Biodiversity Guideline.

-The  decision  for  environmental  authorisation  was
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taken subsequent to the promulgation of the Mining
and Biodiversity Guideline.   In substantiation:

The  Environmental  Authorisation  (EA)  document
states on page 3:  

“The  Department  has  evaluated  the  Environmental
Impact Assessment Report dated August 2015 received
on  28  August  2015  and  the  additional  information
received  on  28  April  2016  for  establishment  of
additional surface infrastructure at Sedibelo Platinum
Mine within the jurisdiction of Moses Kotane Local
Municipality, North West Province, to verify whether
this activity will have significant negative impact on
the environment.”  

In terms of NEMA section 24 (subjoined hereunder)
the  environmental  authorisation  must  include  all
regulations.

SUBJOINED:
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“24(4)  (b)  must  include,  with  respect  to  every
application  for  an  environmental  authorisation  and
where applicable— 
(i) investigation of the potential consequences or
impacts  of  the  alternatives  to  the  activity  on  the
environment  and  assessment  of  the  significance  of
those  potential  consequences  or  impacts,  including
the option of not implementing the activity;
24O(1)  (b)  take  into  account  all  relevant  factors,
which may include—
(iv) where appropriate,  any feasible and reasonable
alternatives to the activity which is the subject of the
application  and  any  feasible  and  reasonable
modifications  or  changes  to  the  activity  that  may
minimise harm to the environment;
(viii)  any  guidelines, departmental  policies,  and
environmental  management  instruments  that  have
been  adopted  in  the  prescribed  manner  by  the
Minister  or  MEC,  with  the  concurrence  of  the
Minister, and any other information in the possession
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of  the  competent  authority  that  are  relevant  to  the
application; and 
(Section  24O(1)(b)(viii)  substituted  by  section  11  of
Act 30 of 2013)

(Emphasis added.)

(Interpolation: The Biodiversity Baseline Assessment
of the second EIA furthermore referred to the North
West  Province  Environmental  Implementation  Plan
(GN Notice 657 of 2008), the Biodiversity Assessment
by  NWDACE  and  SANBI,  the  North  West
Environmental  Outlook Report,  2008 and the  North
West State of the Environment Report (2002).

The compatibility of these Plans and Reports with the
Sedibelo  Project  is  neither  discussed  in  the  second
EIA nor referred to by the decision maker.)

In view of the aforesaid, we maintain that the Mining
and Biodiversity Guideline ought to have influenced
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or assisted the decision maker in his decision.

We  declare  this  matter  as  a  dispute  on  fact  and
respectfully request the MEC to decide on this matter.

7. 7.3,  7.4,
7.7.2  and
7.11,  Page
9)

MOU “…the  history  of  the  Corridor  initiative  has  always
contemplated  the  collaborative  co-existence  of  the
numerous mines in the area together with the Corridor.”

 “…continuous efforts have been made to collaborate
between  the  mines  (including  our  client)  and  the
NWPTB in relation to the Corridor’s development.

“…on  4  December  2007…signed  a  memorandum  of
understanding to co-operate in the development of the
Corridor.

“The  Committee  was  duly  established  and  regular
meetings were held during the course of 2007 – 2011.”

The Socio-Economic Impact Assessment Report of the
second  EIA  advises  that   as  a  mitigation  and
enhancement  measure  the  mine  should  “assist
constructively  with  the  development  of  the  Heritage
Park initiative” and “to sign a letter of intent with the
North West Parks Board to declare the mine’s intent of
assisting  the  Heritage  Park  Development  in  a
responsible manner…”

Documents  attached  by  the  Respondent,  in
substantiation, are dated 2006 and 2007 and the 26th
of May 2011. 

More than five (5)  years  have passed since the last
meeting, which begs the question whether ENSafrica’s
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client  is  indeed  assisting  “constructively  with  the
development of the Heritage Park initiative.”

If the alleged “collaborative co-existence” (paragraph
7.4 of the responding statement) of the Sedibelo Mine,
the  Magazynskraal  Mine  and  PPM’s  open  pit
operations with the Corridor permanently destroys the
dangerous game corridor and sterilizes the viability of
the Heritage Park, then this collaboration is grounded
not on reciprocity but conflict.

From  a  reading  of  Annexure  C  of  the  responding
statement,  titled  “Mining  Area  Concept”,  dated  the
12th of March 2006, it is inferred that the context in
which the MOU was conceived, was to acknowledge
“…mining as the most suitable short-term land use;
and  conservation  for  the  purpose  of  ecotourism
development [as] the most suitable long-term land use
for the region and its  people”   and that due regard
would  be  given  to  Section  24  of  the  Constitution
namely  that  “the  environment  is  protected  for  the
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benefit  of  present  and  future  generations,  through
reasonable  legislative  and  other  measures  that
prevent  pollution  and  ecological  degradation,
promote  conservation  and  secure  ecologically
sustainable  development  of  and  use  of natural
resources  while  promoting  justifiable  economic  and
social development. (Section 2.1)

The objectives of the MOU were to, while optimising
the mining opportunities in the short term,

 ensure  ecotourism  development  and

conservation,
 “…prevent pollution 
 “Conserve biodiversity and eco-systems and to

promote  protected  area  expansion  and
ecotourism”

 Promoting and supporting compliance with the

Constitution and all principles set out in South
African mining and environmental legislation

(Section 2.2)
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7.7.2

“The introduction of a conservation element from day
one” was  stated  om  section  3  of  the  Mining  Area
Concept Document.  

The Mines were listed as potential sources of funding.

While  we  take  cognisance  of  the  fact  that  the
Respondent  participated  in  the  establishment  of  the
Heritage  Park  Mining  Collaboration  Committee  and
signed  a  memorandum of  understanding  (which  we
infer  is  merely  to  document  the  relationship  of
goodwill between the parties and which is not legally
binding, i.e. binding in honour only), and held some
meetings from 2007 to 2011 (although the Minutes of
only  two  Meetings  are   attached),  no  evidence  is
adduced of the Respondent’s “continuous efforts” and
being “intimately involved” since 2011 regarding the:

 Development of the Corridor
 Conservation of biodiversity and ecosystems
 Promotion of the protected area expansion and
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“In relation to the co-existence of these activities and
the fencing of the operations the First  EIA confirmed
that…the sites will therefore need to be rehabilitated to
wilderness status and this is therefore the proposed end
use for the Sedibelo site.”

ecotourism
 Sustainable  future  land  use  with  associated

resources
 Financial contributions to the Heritage Park

 It  is  widely  accepted  that  “wilderness  status”  or
wilderness  land  recommends  the  adoption  of  poor
rehabilitation  standards  and  is  an  undesirable  post
closure land use. If eco-tourism and conservation are
to be the post closure land uses, it necessitates the re-
establishment  of  pre-existing  eco-systems,
biodiversity, habitat restoration, soil amelioration, land
form re-establishment and revegetation.

8. 7.14.4 (page
26) 
“The
Pending
Appeal”

2013 Appeal We refer to page 27, section 7.18.4 of the Responding
Affidavit  in  which  the  FSE  is  accused  of  being
“disingenuous  about  events  surrounding its  appeal  in
2013”.  

ENSafrica alleges that “this appeal was rejected by the
DMR.”

We reply:

No  evidence  is  produced  to  substantiate  this
allegation.

The  Respondent  failed  to  take  the  MEC  in  its
confidence  by  its  failure  to  attach  the  supporting
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documentation.

The FSE attaches hereto its correspondence with the
DMR, PPM and SLR in substantiation of the FSE’s
factual recording of the status of its 2013 Appeal and
the chronology of the matter.  (ANNEXURE “D”)

9. 7.1 - 7.13 Conservation
Corridor

“Certainly the WRDs and TSF will be an obstruction in
this  corridor  post  closure and  for  this  reason  it  was
proposed that an alternative route for dangerous game
corridor  be  considered  to  mitigate  this  impact.”
(Paragraph 7.9.4)

We reply:  

We  are  informed  by  the  second  EIA that  “in  the
absence of  an alternative dangerous game corridor,
the  functionality  of  the  corridor  and  potential
movement  of  animals  will  be  compromised  by  the
presence  of  these  remaining  rehabilitated  facilities
…”

Notwithstanding the fact that the first EIA proposed an
alternative route for the dangerous game corridor and
notwithstanding the fact that the first  EA authorised
the  project,  which  included  the  proposal  for  the
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“…our Client was not obliged to take any further steps”
beyond ensuring that the impacts of the development are
assessed. (Paragraph 7.10.2)

alternative route for the dangerous game corridor, the
alternative route  for  the dangerous game corridor  is
once more proposed in the second EIA to mitigate the
permanent impacts of the WRDs and TSF.

It  follows hence that  the viability of this  alternative
corridor  ought  to  have  been  re-assessed  and  re-
considered.   The  failure  to  have  re-assessed  the
impacts of the project on the dangerous game corridor
resulted  in  the  relevant  information  not  being  put
before the decision maker.

We  declare  a  dispute  of  fact  regarding  the  above-
mentioned issue and respectfully request the MEC to
decide on this matter. 

The Respondent argues that it has no duty to assess the
feasibility  of  the alternative  route for  the  dangerous
game corridor since the alternative is proposed by the
NWPTB  hence  the  NWPTB  is  responsible  for  the
relevant studies and ensuring the manner in which the
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7.10.2

corridor is implemented. 

We dissent for the following reasons: 

-Firstly, the Respondent accepted the proposal by the
NWPTB and included it in its mitigation measures of
both  the  first  and second EIA.   The  Client  did  not
propose  other  mitigation  measures.   As  such  the
Respondent took ownership of the alternative route for
the dangerous game corridor. 

-Secondly,  the  alternative  route  for  the  dangerous
game  corridor  became  necessary  as  a  direct
consequence  of  the  Respondent’s  project.  There
therefore rests a duty upon the Respondent to conduct
a comparative assessment of the alternative route for
the dangerous game corridor.  This responsibility can
be clearly  deduced from the 2010 EIA Regulations,
namely the EAP is required to include in the EIA:

31(1)(i) (i) a description and comparative assessment
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of all alternatives identified during the environmental
impact assessment process;

(o) an environmental impact statement which contains
—
(i) a summary of the key findings of the environmental
impact assessment; and
(ii)  a  comparative  assessment  of  the  positive  and
negative  implications of the proposed activity  and
identified alternatives

31(2)  (g)  a  description  of  identified  potential
alternatives  to  the  proposed  activity,  including
advantages  and  disadvantages  that  the  proposed
activity or alternatives may have on the environment
and  the  community  that  may  be  affected  by  the
activity;”

(Emphasis added.)

Furthermore, in terms of NEMA: 
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23(2)  The  general  objective  of  integrated
environmental management is to-
(b)  identify,  predict  and  evaluate  the  actual  and
potential impact on the environment, socio-economic
conditions  and  cultural  heritage,  the  risks  and
consequences  and  alternatives  and  options  for
mitigation  of  activities,  with  a  view  to  minimising
negative impacts, maximising  benefits, and promoting
compliance  with  the  principles  of  environmental
management set out in section 2;
24(4)  (b)  must  include,  with  respect  to  every
application  for  an  environmental  authorisation  and
where applicable— 
(i) investigation of the potential consequences or
impacts  of  the  alternatives  to  the  activity  on  the
environment  and  assessment  of  the  significance  of
those  potential  consequences  or  impacts,  including
the option of not implementing the activity;
24O(1)  (b)  take  into  account  all  relevant  factors,
which may include—
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(iv)  where appropriate,  any feasible and reasonable
alternatives to the activity which is the subject of the
application  and  any  feasible  and  reasonable
modifications  or  changes  to  the  activity  that  may
minimise harm to the environment;
(viii)  any  guidelines,  departmental  policies,  and
environmental  management  instruments  that  have
been  adopted  in  the  prescribed  manner  by  the
Minister  or  MEC,  with  the  concurrence  of  the
Minister, and any other information in the possession
of  the  competent  authority  that  are  relevant  to  the
application; and 
(Section  24O(1)(b)(viii)  substituted  by  section  11  of
Act 30 of 2013)

Of relevance too is the definition according to the EIA
Regulations of “alternatives”:

“alternatives”,  in  relation  to  a  proposed  activity,
means different means of meeting the general purpose
and requirements of the activity,  which may include
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alternatives to—
(a)  the  property  on  which  or  location  where  it  is
proposed to undertake the activity;
(b) the type of activity to be undertaken;
(c) the design or layout of the activity;
(d) the technology to be used in the activity;
(e) the operational aspects of the activity; and
(f) the option of not implementing the activity.”

We  hereby  declare  a  dispute  on  these  facts  and
respectfully request the MEC to address this dispute in
his decision. 
(Interpolation:   Regardless  of  whether  the
responsibility  rests  upon  the  Respondent  or  the
NWPTB,  the  EA  prior  to  such  an  assessment,  is
flawed.)
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10
.

4.1,  7.15.3
and 7.17.3

Water  Use
License

The  Respondent  responded  in  paragraph  4.1  of  the
responding statement that “Sedibelo was also issued a
Water  Use  License.  (License  No
03/A24D/ABCGIJ/2615)  on  16  August  2015  for  the
mine.”

“…we  question  the  appropriateness  of  raising  these
types  of  impacts  [hydrogeological  matters]  on appeal
where the mine has already been granted a water use
license  which  expressly  addresses  these  very  issues.
Should the Appellant take issue with the manner that the
groundwater  impacts  are  assessed  and  managed  it
should take the issue up with the Department of Water
and Sanitation…” (Paragraph 7.15.3)

The  Water  Use  License  was  not  attached  to  the
responding statement.   In the absence of  which,  we
allege that the Respondent did not take the MEC in its
confidence in this matter. 

We reply as follows: 

The  relevance  of  the  FSE  raising  hydrogeological
matters in the Appeal is as follows:

In  terms  of  NEMA,  the  “environment  means  the
surroundings within which humans exist and that are
made up of-

(i) The land, water and atmosphere of
the earth;

(ii) Microorganisms, plant and animal
life

(iii) Any part or combination of (i) and
(ii)  and  the  interrelationships
among and between them;
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(iv) And  the  physical,  chemical,
aesthetic an cultural properties and
conditions  of  the  foregoing  that
influence  human  health  and  well-
being.”

Section 4(b) of the NEMA states:   “Environmental
management must be integrated, acknowledging that
all  elements  of  the  environment  are  linked  and
interrelated, and it must take into account the effects
of decisions on all aspects of the environment and all
people in the environment by pursuing the selection of
the best practicable environmental option.”

Furthermore, if the hydrological issues are considered
inappropriate  to  be  raised  in  an  Appeal,  it  begs  the
question  why  a  Hydrological  Assessment  was
included  in  the  first  and  second  EIA  and  in  the
Biodiversity Baseline Assessment.  Please see section
9.2.8 (page 142) of the Sedibelo Biodiversity Baseline
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Assessment (second EIA).

Of relevance too is General Notice No. 891 of 2014
titled:  GUIDELINE  ON  NEED  AND
DESIRABILITY  IN  TERMS  OF  THE
ENVIRONMENTAL IMPACT ASSESSMENT (EIA)
REGULATIONS,  2010  and  in  particular  the
“opportunity costs”.  It is discussed below (page 23/21
of the guidelines).

“Opportunity costs refer to the process of considering 
and comparing the social and economic costs, 
implications and opportunities of different 
alternatives.  Choosing a specific option, alternative 
or path may result in other options (and its associate 
opportunities) being foregone – the loss of these 
opportunities are referred to as the opportunity cost of
the preferred option.  Assessing the opportunity costs 
of different options will also assist in the search for 
alternatives that will result in-
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 The understanding of the value of the foregone
opportunities

 Optimising positive impacts;
 Minimising negative impacts
 The maintenance of ecological integrity and 

environmental quality.

The above is also linked to the positive duty to find the
“best practice environmental option”, which is define 
in NEMA as “the option that provides the most benefit
or causes the least amage to the environmnet as a 
whole, at a cost acceptable tosociety, in the long term 
as well as in the short term.

“The need to consider the opportunity costs of 
different options are particularly relevant in instances 
where resources are limited, environments are under 
stress.  Examples where the consideration or 
opportunity cost is relevant include the option of 
redeveloping a public open space into a parking area. 
Another example is here it is confirmed that there are 
adequate water resources to service a development 
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proposal.  

“Applying the “opportunity cost” principle would 
change the question being asked, by placing a 
positive duty to consider if the proposed development
will constitute the best use of the available water 
resources (i.e. the best practicable environmental 
option.)”  (Emphasis added.)  (ANNEXURE “E”)

We also refer to the “Internal Guidelines: Generic 
Water Use Authorisation Application Process” of the 
DWS for WUL applications. (ANNEXURE “F”)

It requires that the DWS ensures that the applicant has
provided the subjoined documents (page 65 of the said
Internal Guideline). It would be imperative that the 
WUL and EIA talk to each other since the WUL does 
not cover all water uses it would be the EIA that 
would need to assess these impacts.

“2.  Did the applicant submit the following relevant 
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documentation and reports (which are required in 
terms of the authorisation protocol)?
a) Corretly completed Application Forms
b) Legal Assessment
c) Pre-assessment (First draft EMP)
d) Extent of investigation/Scoping
e) Detailed investigations:

i)   EIA Geomorphological Impact Assessment
ii) EIA:  Ecological Impact Assessment

f) Final Application Report

Checklist Criteria

3. Does the FINAL APPLICATION REPORT 
contain a summary of the following aspects?
a) Public Participation
b) Locality map indicating the location of the 
proposed activity
c) EIA.”

From the above-mentioned Guidelines it evident that
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 “…there  is  no  connectivity  between  the  ground  and
surface  water,  as  discussed  in  paragraph  7.15.7.1”.
(Paragraph 7.15.3)

the WUL cannot supplant the hydrological assessment
in terms of the EIA. It follows hence that the FSE’s
comments  on  the  hydrological  assessment  are
appropriate.

The FSE did also “take the matter up” with the DWS
since  it  submitted  its  objections  to  the  Sedibelo
Platinum  Mine’s  WUL  at  the  time  the  FSE  was
informed of the WUL.

We reply as follows:

The confidence with which the Respondent responds
that “there is no connectivity between the ground and
surface water” does not meet with the same degree of
certainty  in  the  Sedibelo  Biodiversity  Baseline
Assessment (Pages 144 – 146) of the second EIA.

The Sedibelo Biodiversity Baseline Assessment of the
second EIA confirms on page 37 of the Report that
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“the impact of the dewatering on the deeper aquifer is
assumed to be significant, however, the impact on the
springs  associated  with  the  Pilanesberg  are  still
unknown, as the permeability of the dyke has not yet
been confirmed.”  (Emphasis added.)

Paragraph  2  on  page  146  of  the  same  Assessment
reads:
“Based on the findings of the AGES (2014) and AGES
(2013) investigations,  it  must  still  be  assumed that
mining  will  impact  on  the  water  levels within  the
Wilgespruit  and  Bofule  (assuming  the  dyke  is
permeable) as there will be a decrease in the surface
water feeding the system.   As per AGES (2014) the
Bofule is  protected by the partial  dewatering of the
deeper aquifer by the shallow gravel layer that forms
the perched aquifer for the remainder of  its  course.
As  mentioned  previously,  alterations  to  the
hydrological regimes of non-perennial systems may
have far  reaching effects,  with  the contribution of
groundwater  being  critical  during  dry  periods.
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Based  on  this,  it  is  still  recommended  that  the
boreholes  drilled  by  the  AGES  (2014)  study  be
incorporated in the monitoring program and changes
in  groundwater  levels  (in  the  perched  and  deeper
aquifer) should be reported immediately.”

And,

In terms of section 9.2.10 on page 146 of the Sedibelo
Biodiversity Baseline Assessment,  “the impact of the
de-watering on the Pilanesberg Springs is, however,
uncertain and will depend on the permeability of the
dyke in the region.”

It  is  this  uncertainty  that  motivated  the  Sedibelo
Biodiversity Baseline Assessment of the Second EIA
to include both scenario’s in the Cumulative Impact,
namely Scenario A: Dyke Impermeable and Scenario
B: Dyke Permeable.

The  above-mentioned  Baseline  Assessment
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concluded:

 “If,  however,  the  dyke  is  permeable  to  hydraulic
movement mine dewatering as a result of the proposed
Sedibelo project is likely to result in the dewatering of
the  Pilanesberg  springs.    Additionally  depletion  of
groundwater reserves within the aquifer due to mining
activities may result in a decrease in water levels in
neighbouring  areas  (such  as  Pilanesberg  and  the
Black Rhino Game Reserve) resulting in the drying of
boreholes and depletion of surface water features and
associated  wetland  ecosystems  dependent  on
groundwater levels.  The cumulative drawdown model
(which includes Sedibelo and Tuschenkomst) extends
much  further  into  the  Pilanesberg  National  Park
(AGES, 2013). 
 
Furthermore,  the  Magazynskraal  Mine  Biodiversity
Baseline  Assessment  found  in  terms  of  the  Final
Environmental  Impact  and  Environmental
Management  Programme  Report  for  the  Proposed
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Establishment  of  a  Platinum  Mining  Operation  and
Related  Surface  Infrastructure  –  (DMR  Reference
Number:   NW  30/5/1/2/2/10029  MR;  DEDECT
Reference Number: NWP/EIA/90/2011).:

“An  area  zoned  as  Highest  importance  for
biodiversity and risk for mining lies just west of the
study area (within the Sedibelo Project area) largely
coinciding with the NFEPA category one listed river,
the Bofule river system.  This area may be impacted
on due to the de-watering activities associated with
the proposed mine”.

 “The  link  between  ground  and  surface  water
resources    has  not  yet  been  established  but  the
possibility  exists that  the  mine  related  dewatering
could  influence  the  base  flow  of  non-perennial
drainage  lines  within  the  radius  of  influence.   The
non-perennial Lesobeng and Lesele Rivers are located
on the project site as well as the non-perennial Bofule
River.   The  duration  of  the  impacts  related  to  the
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changes  in  hydrology  could  extend  into  the  post
closure phase in both the mitigated and unmitigated
scenarios and if there is a link between ground and
surface water resources, the duration could remain
high in the mitigated scenario.”

(Emphasis added.)

The uncertainty whether or not there is a link between
ground and surface water resources, are anomalous to
the  surety  expressed  the    in  section  7.15.3  of  the
responding  statement,  namely  that  “there  is  no
connectivity.”

If uncertainties exist, the precautionary or risk averse
principle ought to apply.  In terms of NEMA section
4(a)  “sustainable  development  requires  the
consideration  of  all  relevant  factors  including  the
following:   (vii)  that  a  risk  averse  and  cautious
approach  is  applied,  which  takes  into  account  the
limits of current knowledge about the consequences of
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decisions and actions.”

If the project proceeds and it is indeed found in time
that  the  dyke  is  permeable,  the  impacts  will  be
irreversible and profound.

11. 7.18.3
Tuschenkomst
Pit  and
Sedibelo
Open Pit

“More importantly  it  is  unclear  why the  Appellant  is
seeking to argue that the two pits will be linked.  This is
not  the intention of  our Client  and from a geological
perspective, it cannot take place,  As such even if there
was an appeal  pending,  it  is  wholly  irrelevant  to  the
present matter.”

In paragraph 15.5,  page 6 of the FSE’s appeal  it  is
stated:  “PPM’s Tuschenkomst open pit …is proposed
to  link  the  Sedibelo  open  pit  project  with  the
Tuschenkomst pit…” 

We reply as follows:

The relevance of the Tuschenkomst Pit to the Sedibelo
Pit is as follows:  

While the Pits may not become physically connected,
the  impacts  of  the  projects  are  cumulative  and  the
environmental  challenges  are  linked  by  common
causal factors. Both the social and biophysical impacts
are interlinked.
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This  is  confirmed  by  the  Sedibelo  Biodiversity
Baseline  Assessment,  Section  9.2.10  titled
“Cumulative Impact”, namely:

The  above-mentioned  Baseline  Assessment
concluded:

 “If,  however,  the  dyke  is  permeable  to  hydraulic
movement mine dewatering as a result of the proposed
Sedibelo project is likely to result in the dewatering of
the  Pilanesberg  springs.    Additionally  depletion  of
groundwater reserves within the aquifer due to mining
activities may result in a decrease in water levels in
neighbouring  areas  (such  as  Pilanesberg  and  the
Black rhino Game Reserve) resulting in the drying of
boreholes and depletion of surface water features and
associated  wetland  ecosystems  dependent  on
groundwater  levels.   The  cumulative  drawdown
model (which includes Sedibelo and Tuschenkomst)
extends  much  further  into  the  Pilanesberg  National
Park. (AGES, 2013).
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12
.

7.15.6.1  –
7.15.6.3

Gaps  in
information

“…not  exceptional  for  a  specialist  study  to  have
“gaps”…alleged gaps does not amount to a fatal flaw, it
merely demonstrates the evolving nature of knowledge
and  information…it  is  common  practice  in  scientific
studies  to  identify  knowledge  gaps,  but  this  does  not
mean that the conclusions drawn cannot be applied.”

We reply:

We concur  that  it  is  not  exceptional  for a  specialist
study to have gaps  but if  these gaps  in information
relate  to  significant  potential  impacts  which  are
irreversible it must be addressed prior to an EA.

If  the  project  proceeds  without  addressing  gaps  in
information that relate to impacts of high significance,
it will be impossible to undo the impacts.  

The  Sedibelo  Biodiversity  Baseline  Assessment
acknowledges  the  far  reaching  and  critical  impacts.
We quote:

“As  mentioned  previously,  alterations  to  the
hydrological  regimes  of  non-perennial  systems  may
have  far  reaching  effects,  with  the  contribution  of
groundwater being critical during dry periods.”

Some of these gaps exist not because of the “evolving
nature of knowledge and information” but because of
the  time  of  year  when  the  assessments  were
conducted.  
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Assessment of hydrology requires a full hydrological
cycle  to  encompass,  and  assessment  of  ecosystem
goods  and  services,  and  biodiversity  could  be
similarly compromised.

The  Sedibelo  Biodiversity  Baseline  Assessment
confirms our above-mentioned statement.  The Report
e.g. frequent refers to limitations due to:
 

 “…limited survey time”; 
 “…absence  of  water  in  virtually  all  major

water bodies and drainage lines in the study
area”; 

 “…in  these  river  systems  only  the  upstream
site US had water; 

 “…the  only  downstream site  that  had  water
was a farm dam next to Wilgespruit River and
did not form part of the river system”, and 

 “…water  was very  limited in  the study area
and the majority of the sampling sites were dry
during the sample run.”
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 The  ecosystem  services  were  not  assessed
because  the  wetlands  at  the  time  of  the
assessment  lacked  flowing  water.  (Section
7.2.4 of the Biodiversity baseline Assessment.)

 Table 7-20:  “Wilgespruit.  This site is located
on the ephemeral Wilgespruit…downstream of
the mining activities and river diversion.  This
site could not be monitored as the system was
dry”;

 Table 7-22.  Bofule River.  This site is located
on the ephemeral Bofule River … upstream of
the mining activities.   This site could not be
monitored as the system was dry;”

 Table 7-23.  Bofule River…after the confluence
with  the  Wilgespruit…This  site  could  not  be
monitored as the system was dry.

13
.

7.17.1 Ecological
reserve 

“In relation to the allegation that there may be impacts
to  the  ecological  reserve,  no  evidence  has  been  put
forward  to  suggest  why  this  is  the  case.   Indeed  the
Appellant has failed to consider or any reconciliation
studies done in the area or demonstrate how the Mine

Our  allegation  that  there  may  be  impacts  to  the
ecological reserve and/or the communities is grounded
upon the  Department of Water Affairs’ Classification
of  Significant  Water  Resources  in  the  Crocodile
(West)  Marico  WMA  and  Matlabas  and  Mokolo
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will  in  fact,  if  at  all  impact  upon  the  reserve  or  the
communities.”

Catchments:   Limpopo  WMA  (WP  10506)
Classification Report and 
DWS’  Business  Case  for  the  Limpopo  CMA.
September 2013*.

*(The FSE is a member of the steering committees of
the above-mentioned projects as well as a member of a
dozen or more advisory committees, teams of experts,
executive committees, special task teams, etc. of the
Department of Water and Sanitation.)

The  possible  impacts  upon  the  ecological  reserve
and/or  the  communities  are  also  intimated  in  the
Socio-Economic  Impact  Assessment  Report  of  the
second EIA.  The said Report (page 13, section 2.1)
informs us that  “water  is  a  scarce natural resource
and is often a restrictive factor for development.”

The Report also informs us that “dry winters lead to
streams  and  rivers  only  flowing  during  and
immediately after heavy rain in the summer months.
This  leads  to  higher  stress  being  applied  on
groundwater  as  a  resource  due  to  the  lack  of
sustainable surface water reservoirs being available.”
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(Section 2.2, page 8.)

Since the supply of water from Magalies Water to the
communities is erratic (section 6.2.2, page 47 of the
Report) the additional impacts of the Project may have
a  significant  detrimental  impacts  upon  communities
who use boreholes for domestic purposes (4%), 18%
for  livestock  watering,  and  2%  for  domestic  and
livestock and the  remaining 14% for  both  domestic
use  and  irrigation  of  gardens  or  small  vegetable
gardens. (Section 6.2.2, page 47 of the Report.)

In terms of the aquifer classification (Hydrogeological
Specialist Study, page 171), the “localised aquifer…
was historically  classified as  a Sole Source Aquifer
because the communities relied on groundwater alone
for their  basic  water requirements…Villages located
further to the north and north west of  Sedibelo and
Magazynskraal rely solely on groundwater.”

SUBMITTED BY:
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Mariette Liefferink

CEO:  FEDERATION FOR A SUSTAINABLE ENVIRONMENT

16 JANUARY 2017

POSTCRIPT

COMMENTS ON THE SITE VISIT

While we express our sincere gratitude to the officials of NWDREAD and the officials of PPM for the opportunity to visit the site for the
proposed establishment of the additional infrastructure of the Sedibelo Platinum Mine, the hospitality of the officials of PPM and the allowance
by PPM to take pictures, we cannot refrain from submitting the following comments.
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From left to right:  Ms Portia Krisjan of NWDREAD, Mariette Liefferink of FSE, Ms Carene Wessels of NWDREAD, Mr Brandon Stobart of
SLP, Mr Lloyd Christie of ENSafrica and Mr Dean Riley of PPM

CURRENT STATE OF THE SEDIBELO OPEN PIT

Reference was made to the EA which was issued in 2008.
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The current excavations are, however, insignificant.  

Current status of the Sedibelo Open Pit
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Current status of the Sedibelo Open Pit

The future excavations will, according to the EIA/EMP Report result in a 170ha open pit, a tailings storage facility and 3 waste rock dumps,
which will remain a permanent feature.

According to the representative of PPM the depth of the pit will be 120m in depth.  
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The magnitude of the future impacts of the open pit, 3 rock dumps and tailings storage facility in comparison to the insignificant impacts of the
current excavations ought to be taken in consideration in the decision of the MEC.

ORIGINAL CONSERVATION CORRIDOR

The representative of PPM stated, prior to the site visit,  that the original conservation corridor will be possible after rehabilitation of the mined
land, the rock dumps, the tailings storage facilities, the open pit, infrastructure, etc.

This is anomalous to the findings of the EIA Report, authored by SLP as the EAP.  The decision maker can only take into account what is stated
in the EIA.  (Refer to e.g. page xix of the Executive Summary of the EIA.)

BUFELE RIVER

It is common cause that “dry winters lead to streams and rivers only flowing during and immediately after heavy rain in the summer months”
(Section 2.2, page 8 of the Hydrological Specialist Study.)  Furthermore, South Africa suffered the worst drought in decades and the North West
Province was particularly affected.  It logically follows that the Bufele River, an ephemeral river, would display a small body of water at the time
of the site visit.
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The Bufele River
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The Bufele River
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Downstream of the Bufele River
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The ecosystem associated with the Bofule River
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The ecosystem associated with the Bufele River
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Reference was made by the “independent” 22  Environmental Assessment Practitioner (EAP) to the “mighty Bufele River.”  The use of irony in
describing the Bufele River was no doubt intended to minimise the importance of the Bufele River. (Please refer to the footnote regarding the
general requirements for EAPs and the principles underpinning the independence of an EAP.)

We would have expected from an independent EAP not to make comments, in a calculated manner to influence the decision makers, that is,
directly anomalous to what is stated in the EIA drafted by the EAP. 

RELEVANCE OF THE TUSCHENKOMST PIT TO THE SITE VISIT

It is common cause that the cumulative impacts of the three projects of the Applicant namely the Sedibelo, PPM and Magazynskraal Mines
ought to be considered.  

The site visit was limited to the Sedibelo site.

22NEMA regs 2010:

General requirements for EAPs or a person compiling a specialist report or undertaking a specialised process
17. An EAP or person compiling a specialist report or undertaking a specialised process, appointed in terms of regulation 16(1) must—

(a)be independent;
(c) perform the work relating to the application in an objective manner,  even if this results in views and findings that are not favourable to the applicant

The principle of an independent EAP has its origin in the theory of separation of powers- between the applicant, the decision maker and the public. 

This independence must not only be implemented but must be SEEN to be implemented. 

The EAP must be able to exercise their professional responsibilities without being influenced by any party, especially the applicant who is paying for the services of the EAP. 

Their actions must be totally impartial based only on the facts before them.  For this essential task to be fulfilled efficiently, the public must have full confidence in the ability
of the EAP  to carry out its functions in this independent and impartial manner. 

When the above erodes then impartiality and independence are not SEEN to be implemented any more. 

The confidence in the principle of independence is not for their for the benefit of the EAP, but to protect society and the environment against abuse of power.
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The site visit of the area to be mined by Sedibelo Platinum Mine without including a site visit of the Tuschenkomst Pit, its tailings storage
facilities and its rock dumps provided an incomplete picture of the accumulative impacts.  

Rock Dumps and tailings storage facilities in the background of the Tuschenkomst Pit.
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Tuschenkomst Pit with an anticipated depth of 160m and the adjacent rock dumps and tailings storage facilities

107



Tuschenkomst Pit’s overburden in the background
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Overburden from the Tuschenkomst Pit
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Overburden from the Tuschenkomst Pit in the background with cattle and community members in the foreground
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Overburden from the Tuschenkomst Pit in the background

THE OPEN PIT

According to the EIA/EMP Report the Sedibelo Mine’s open pit, will be 170 ha.

The representative of PPM stated, however, that the depth and area of the open pit may be less, depending on certain factors.

The application and authorisation are, however, for an open pit of 170ha hence the above statement has no relevance and ought not to influence
the decision of the MEC and the comments must be discarded. 
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DUST

During the site visit significant dust fallout was observed as a result of vehicle traffic.  There was no amelioration of the dust.

Dust has a health impact upon both humans and cattle.

The non-compliance with the mitigation measures of the legally binding current EMPR to control dust ought to be taken into consideration by
the MEC.  
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Dust from mining vehicles

OWNERSHIP OF THE LAND 

Cattle from the Lesethleng community and kraals were observed during the visit.  

Cattle Kraal on the Sedibelo Mine Site
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Cattle grazing on the land earmarked for the establishment of additional infrastructure of the Sedibelo Mine.  The ownership of which is
currently contested by the Lesethleng Community
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Cattle crazing and drinking from the Bufele River

 

The ownership of the land is contested.  We refer to the recent urgent High Court Application by the Lesethleng Community.  Please see page 35
of the Answering Statement.

It is respectfully submitted that this matter ought to be taken into consideration in the decision by the MEC.
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VISUAL IMPACTS (SENSE OF PLACE)

During the site visit  the open and unique bushveld landscape of the area and the adjacent Pilanesberg National Park could be seen.  The
undulating landscape with the Pilanesberg in the background is in vivid contrast with the existing mining operations and infrastructure, including
the Tuschenkomst Open Pit and overburden. 

The  Visual  Impact  Assessment  of  the  EIA,  dated  January  2013  referred  to  the  “redeeming  aesthetic  features…untouched  hills  and their
associated side slopes…combination of flat savannah plains and treed hills evoke a beautiful scene with a strong sense of place .”  (Pages 16 and
17.)  It stated that tourist travellers have a high sensitivity as well as residents of communities and their visitors.  (Page 19.)

The above-mentioned Assessment found that the Sedibelo project will have “major changes in key views – from tourist and residential vantage
points the surface infrastructure would result in notable changes. The surface infrastructure would tend to dominate the views due to their
scale,size  and harsh  engineered characteristics  that  would  contrast  with  the  natural  contours  and slopes  of  koppies  associated  with  the
topography of the study area.  This means that the eye will focus on the proposed project components as it would seem out of context with the
broader landscape panorama.  In most views the proposed surface infrastructure would break the horizon line and its unnatural shape would
draw attention in a negative way.”

The Assessment concluded that “both the Sedibelo and Magazynskraal projects would exert a moderate to high negative impact on the visual
and aesthetic environment…cumulatively, the Combined Platinuining Operation would result in an even greater severity when set within the
attributes of the receiving landscape”. 

And 

“Parallel to the planning of these two mines as well as other planned and exiting mines in the study area, a master plan was produced by whom
that that proposed a dispersal corridor between the Pilanesberg National Park and Madikwe Game Reserve, eventually stretching into the
southern parts of  Botswana which will  form the Heritage Park incorporating to  this  master plan Black Rhino Nature Reserve,  a private
initiative,  was  established  adjacent  to  the  northwest  of  Pilanesberg  National  Park.   Both  these  reserves  promote  international  tourism
opportunities based on South Africa’s unique landscapes and wildlife which includes the currently endangered Rhino species.”
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“Should mitigation measure around ‘aesthetics’ not be seriously considered it will result in a great loss, not only publically towards preserving
the character of the landscape, but also continue to negatively affect and discourage private investors who’s business commodity is not only
wildlife but also aesthetics.” 

(Emphasis added.)
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The unique bushveld landscape with the Pilanesberg Game Reserve in the background.

Pilanesberg Game Reserve and the unique landscape of the area in the background with the current excavations of the Sedibelo Open Pit in the
foreground

And, 

“Both the Sedibelo and Magazynskraal projects would exert a MODERATE TO HIGH negative impact on the visual and aesthetic environment.
This is due to existing negative elements, existing mines adjacent and within the study area, degrading the open bushveld landscape character,
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especially at night time, when light and the ‘glow’-effect of lights have far greater impact, … Cumulatively, the Combined Platinum Mining
Operation would result in an even greater severity when set within the attributes of the receiving landscape.” (Reference: Executive Summary,
Visual Impact Study. Page 1.)

It is part of our law that the potential impact of a development on the sense of place of an area must be considered.  In the case of Director:
Mineral Development Gauteng Region and another v. Save the Val Environment and others 1999 (2) SA 709 (SCA) at 715C, the Supreme Court
of Appeals with regard to a proposed mine on a wetland next to the Vaal River, identified as an environmental concern the “…predicted constant
noise, light, dust and water pollution resulting from the proposed strip mine will totally destroy the ‘sense of place’ of the wetland and the
associated Cloudy Creek.  Thus the spiritual, aesthetic and therapeutic qualities associated with this area will also be eliminated.”

This finding by die Court established sense of place, as an environmental concern that can be impacted upon by development and that should be
considered accordingly.  The court also defined some of the aspects that constitute the concept ‘sense of place’, such as the person experiencing
the place.  In the matter under consideration it will be mostly recreational sightseers or tourists who are highly sensitive to any changes in visual
quality.  The public’s interest in the Pilanesberg National Park, also increases sensitivity.

Adjacent land use forms, such as mining, can have a definite influence on its visual value.  Sense of place has an economic value.  The economic
value of the loss of sense of place has not been assessed.

WATER RESERVOIR

The representative of PPM informed the officials of NWDREAD of the installation by PPM, at significant cost, of a pipeline, which is linked to 
Magalies Water, and the construction of a Water Reservoir.  The Water Reservoir was shown to the officials of NWDREAD.
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Part of the pipeline infrastructure

While the installation of the pipeline and construction of the Water Reservoir are acknowledged by the FSE, it should be noted that this is not an
act of altruism.  Most of the water is or will be used for PPM’s operations.  Water which is or will not be used for PPM’s operations, is or will be
supplied to Moses Kotane Municipality, according to the representative of PPM.  It begs the question whether it is supplied at no cost or at a cost
to Moses Kotane Municipality.

It was stated that the since PPM is not a service provider hence that the water has to be supplied to Moses Kotane Municipality and not to water 
users e.g. communities.  The FSE is, however, aware that PPM supplies water to the Black Rhino Private Game Park.  This disparity needs to be 
explained.
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What was not stated during the site visit were the impacts of the mine’s dewatering and contaminant transport for the approved mining 
operations i.e. Sedibelo Open Pit, Sedibelo Central and Eastern underground mines/shafts as well as the proposed Magazynskraal stand-alone 
underground mine (Section 1.1 of Page 1 of the Hydrogeological Specialist Study) . 
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