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INTRODUCTION 
This Memorandum has been prepared by the Judicial Service 
Commission (JSC) on the invitation of the Building Bridges to 
Unity Advisory Taskforce (BBI). It is also partly a product of 
JSC internal reflections on the operations of the JSC and the 
Judiciary since the promulgation of the Constitution.

Suffice it to say that, in preparing this document, the 
JSC designed a comprehensive process which drew the 
contribution and participation of internal and external 
stakeholders. The JSC held a series of consultations with 
a wide representation of stakeholders. The Commission 
also undertook a wide ranging literature review of books, 
newspaper and journal articles, reports, monographs, 
and memoranda on Judiciary reform, independence and 
accountability.

The  Commission considered all the proposals that were raised. 
However, given that some proposals were contradictory and 
divergent in nature, and others operational in character, the 
Commission had to harmonize those competing views and 
settle on what it considers to be relevant and appropriate. 
For this reason, not every single proposal made, either in the 
literature reviewed, or even in the submissions received, has 
made it into the final memorandum.

Therefore, the JSC Memorandum is a product of public 
consultation, stakeholder feedback, as well as the 
Commission’s deep reflection of the last eight years of judicial 
independence and accountability.

This document is structured into two parts. Part I sets out a 
Memorandum of the Judicial Service Commission on issues 
germane to independence and accountability of the Judiciary. 
It also provides additional information on two issues: one, 
the Alternative Justice Systems (both the Court-Annexed 
Mediation and the traditional AJS) that the Judiciary has 
been promoting, and, two, measuring Judiciary performance 
through performance management system that the Judiciary 
has institutionalized.

Part II outlines the Submissions of the Judicial Service 
Commission on the Nine (9) Themes of the Building Bridges 
to Unity Advisory Taskforce (BBI).
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BACKGROUND

The independence and accountability of the Judiciary is an 
important marker of any Constitutional democracy. The 
Constitution of Kenya 2010 recognized this fact. During all 
the stages of the Constitutional review process
– from Safari Park I and II, to Constitution of Kenya Review 
Commission (CKRC), to Bomas, to Committee of Experts 
(COE), the commitment to the establishment of a truly 
independent and accountable Judiciary remained steady. 
This commitment must not be neutered - not now; not in the 
future, if the country’s democratic trajectory and rule of law 
is to be secured.

Driven by this imperative, and informed by Kenya’s judicial 
history and political experience, the Constitution creates 
a ‘designer Judiciary’ – one that virtually meets all the 
international standards that a classical independent Judiciary 
should look like. It is also the reason that the Judiciary is the 
only arm of government that has a special body created to 
protect and promote its independence and accountability – 
the Judicial Service Commission (JSC). The JSC is a Commission 
sui generis; unique in its mandate; its size (at 11, it’s the 
only Commission with more than 9 members); its character 
(it’s the only Commission whose membership – majority - 
is elected); its composition (it’s the only Commission where 
two arms of government sit, Judiciary and the Executive).

The Kenyan Judiciary is the one arm of government that 
has been on a clearly demonstrable permanent reform path 
in the last three decades. The Ouko Report, the Judiciary 
Transformation Framework (JTF). and the Sustaining 
Judiciary Transformation (SJT) are only the latest three that 
have been under active implementation in the last decade 
alone. From the 15 internal reforms reports, through to 
‘Radical Surgery’, to the Vetting Board, to the JSC disciplinary 
cases against judges and senior judicial officers and staff, the 

PART I: A MEMORANDUM OF THE JSC ON 
KEY ISSUES ON INDEPENDENCE AND 
ACCOUNTABILITY OF THE JUDICIARY
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institution has borne the biggest brunt of governance reforms 
in the last three decades. No other arm of government has 
attempted such bold and painful reform measures, and no 
other arm has paid such a heavy price. It is indeed salutary 
to the institution that despite this, the internal quest and 
momentum for reform still remains strong.

Indeed,  since  the  promulgation  of   the   Constitution,   
the   Judiciary   has been engaged in a rare dual reform 
program. Internally,  both the Judiciary Transformation 
Framework (JTF), 2012-2016, and the Sustaining Judiciary 
Transformation (SJT), 2017-2021, two bold and ambitious 
reform blueprints, have attempted and yielded the most 
unprecedented institutional reforms in the public sector in 
recent memory. Externally, the Judiciary has courageously 
superintended the transition of the country from the old 
to the new Constitution, in a very hostile and demanding 
environment.

It is worrying that while the Judiciary efforts at self-
reform should have earned it support, to the contrary, the 
institution has continued to attract attacks, mainly from 
the political class, piqued both by its independent exercise 
of its constitutional mandate, on the one hand, and by 
its determination to emerge as an effective institution of 
government through reforms, on the other. Indeed, there is 
an emerging trend and culture where, whenever Kenya faces 
a governance crisis, precipitated by actions and inactions 
of actors in the other arms and organs of government, it is 
usually the Judiciary that is conveniently blamed.

Predictably, the background to the current political debate 
and rhetoric  on the country’s governance crisis bears a 
prominent Judiciary blame badge, even though the Judiciary 
has not created it. From our experience, this convenient 
and scapegoating posture usually sets the stage for a most 
debilitating and ruthless attack of the Judiciary, thereby 
undermining its independence and public legitimacy, while 
other arms and institutions of government - which may have 
played an even bigger role in creating the problems in the 
first place - go scot free. The obviously large, often vaguely- 
defined, and constantly variable role that the aggrieved 
political class usually expects the Judiciary to play in fixing 
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all the governance and development challenges, stands in 
marked contrast to the institution’s small size and budget, 
which diminishes its standing and power relative to the 
other arms. The Judiciary is being burdened with huge 
expectations, without being given corresponding capabilities. 
The Judiciary will be condemned and praised for the same 
decision, depending on the political interests and wind vanes 
of the moment.

In spite of these hostilities, the Judiciary has nonetheless 
forged ahead with courage and confidence, acknowledging 
and making corrections where it has fallen short, firmly 
guided by the Constitution and the law, and by a membership 
committed to its oath of office. That is why the independence 
of the Judiciary and its protection is infinitely important for 
our democracy, and its benefits for our development hugely 
inestimable.

We note, however, and are encouraged by the fact that, the 
general public recognizes the great effort the Judiciary has 
put in trying to discharge its constitutional mandate, and 
also its attempts at reform that has recorded admirable 
accomplishments. Certainly, there are areas that require 
improvement and reform, and public criticism is largely 
constructive not condemnatory. From our review of the 
literature, and the stakeholder engagements, there is a 
recognition that the reform effort and aspirations of the 
Judiciary are being noted and appreciated. We want to assure 
the public that we shall continue on this transformational 
path, in order to make service delivery to the Kenyan public 
even better.
This report reinforces the case for Judiciary independence and 
accountability, and makes constitutional, legal, administrative 
and operational recommendations on how to strengthen them 
to improve on service delivery. 
In the main, it finds and recommends that the existing 
Constitutional architecture for the protection of the 
independence and accountability of the Judiciary should not 
be disturbed. Instead, it proposes only those interventions 
necessary for a better functioning of the Judiciary and JSC. 
The recommendations it makes are intended to improve 
and enhance the efficiency of the Judiciary in its service 
delivery agenda.
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For purposes of this task, JSC has clustered the issues into 
nine areas of concern as set out below.

1. Judiciary Funding and Financial Independence
2. Judicial Service Commission
3. Supreme Court
4. Judges Retirement Bill
5. Relationship with other Arms of Government
6. Specialized Courts
7. Tribunals
8. Oath of Office for the Deputy Chief Justice 

(DCJ) and Judges of Courts of  the Status of 
the High Court

9. Role and Term of Service of Deputy Chief Justice
10. Additional Information

10a). A Judiciaries/Courts Budget Allocation: A    
Comparative Analysis

10b).  Judiciary’s Role in Promoting Alternative Dispute 
Resolution

10c). Measuring Judiciary Performance

AREAS OF CONCERN
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1. JUDICIARY FUNDING AND FINANCIAL INDEPENDENCE

The financial autonomy of the Judiciary, as well as the adequacy 
of resources to the Judiciary as  an arm of government, are crucial 
determinants to its independence and accountability. Yet, the 
Judiciary receives a meagre 0.44% of the national budget, and the 
establishment of the Judiciary Fund provided for in Article 173, is 
only at its infancy, 9 years after the promulgation of the Constitution.

Since 2010, there has been a notable upsurge in the number 
of cases being filed in courts, and a corresponding demand for 
the establishment of courts in all parts of the country, much of it 
devolution-driven. However, the judges/magistrates:  population 
ratio  remains  small,  which,  in   part, contributes to the delay in the 
speedy finalization of cases to fulfil public demands. For example, 
out of the recommended establishment for magistracy of 1200, the 
Judiciary has less than 494 Magistrates in active service spread 
across the country. It also has only 154 judges serving a population 
of 50 million Kenyans. With the Sustaining Judiciary Transformation 
(SJT) blueprint’s objective to establish a magistrate’s court in all the 
sub counties in the country, the financial outlay required would be 
significant. It would require funding for the filling up of the existing 
vacancies and expansion of the establishment for  judges,  judicial 
officers and staff – quite apart from the infrastructural and other 
operational investments that need to be made.
The audit done on the backlog of cases shows that in the year 
2016/2017, a total of 344,000 cases were filed while in the year 
2017/2018, 402,000 cases were filed. By March 2018/2019 about 
354,000 cases had been filed.
With regards to budgetary allocation, in the year  2015/2016,  Kshs.  
14.8B was allocated to the Judiciary, which translated to 0.96% 
of the total national budget. In the year 2016/2017, Kshs. 17.1B 
was allocated, which is 0.99% of the total national budget. In the 
year 2017/2018, the allocation reduced to Kshs. 14.2B translating 
to 0.69% of the total national budget. In the year 2018/2019, the 
allocation was Kshs. 14.5B translating to 0.43%  of the total national 
budget. In the current financial year, the allocation stands at 18.8B, 
which is about 0.44% of the budget. It was observed that, ironically, 
as the national budget grows, the Judiciary budget continues to 
diminish while expectations on the institution to deliver rises. It 
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is the only arm of government that has experienced this steady 
budget reduction, even as it implements a very ambitious and 
successful transformation program. Its funding has previously 
been cut as political punishment for making constitutionally 
merited decisions; and in order to protect the Judiciary from future 
politically-instigated budget-cuts, it is vital that its minimum budget 
be ring- fenced.

Our proposal for a minimum budgetary allocation for the Judiciary is 
based on a comparative study of different jurisdictions as shown in 
Annex 1A.

1. JSC recommends that the Constitution be 
amended to provide that the Judiciary budget 
should be not less than 3.5% of the total national 
budget (not revenue). This provision should be 
similar to Article 203 (2) that guarantees county 
governments a minimum allocation of 15%.  
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a. Membership of Judicial Service Commission
The current membership of the JSC is designed to protect the 
independence of the Judiciary and ensure accountability. Although 
the JSC comprises judges and judicial officers, this situation 
is not unique under the Constitution. In the Parliamentary 
Service Commission (PSC), for example, 9 out of its 11 members 
are sitting members of Parliament. Unlike the Parliamentary 
Service Commission, the JSC has a majority of 6 non-judiciary 
members. Our view is that the JSC as constituted supports judicial 
independence, insulates the Judiciary from political pressure and 
ensures accountability. The presence of 5 judicial officers has not in 
any way diluted the JSC in its accountability mandate as evidenced 
by its output in the handling of disciplinary cases involving Judges 
and Magistrates. Since 2011 to date, 23 magistrates have been 
dismissed from service and recommended the establishment 
of a Tribunal against 7 judges. No other arm of Government has 
demonstrated that level of accountability by taking action against 
its senior officers in response to allegations of misconduct. Any 
perception of the number of Judges and Judicial Officers in the JSC 
protecting their own is not founded on fact. We recommend that 
the current structure should remain undisturbed.

b. Representation of Courts of Equal Status in JSC
 JSC observes that there has been a constitutional design defect in 
terms of missing representation or disenfranchisement of Courts 
with the status of the High Court because of the way Article 171 
(2)(d) of the Constitution is worded. The said Article provides only 
for the election of the High Court judge and not judges of Courts of 
Equal Status, thereby rendering them ineligible to vie or vote.

1. The JSC recommends  that  Article  171  (2)(d)  be  
amended to provide for ‘one judge representing 
the High Court and Courts with Equal Status 
elected by judges of the High Court and of courts 
with Equal Status’. But if these Courts are all 
merged as one High Court as we propose in 
Section 8 herein below, then current provision 
remains.

2. JUDICIAL SERVICE COMMISSION
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c. Election and Representation of Subordinate Courts and High Court 
to the JSC

Similarly, in Article 171 (2) (d), there is constitutional design problem 
in terms of the mode of election and limited expanse of franchise. 
This provision recognizes the election of representatives from High 
Court Judges and Magistrates through the structures of association 
of Judges and Magistrates. However, the electorate variation is 
noted in: (i) how representatives of the High Court are elected by 
both Judges and Magistrates, unlike elections of representatives of 
the Supreme Court and the Court of Appeal who are elected purely 
by the membership of those courts; (ii) the exclusion of Kadhis, 
Court Martial and Tribunals from ever representing and voting 
their cadres in spite of being identified as members of Subordinate 
Courts in Article 169 (1), and (iii) flawed design of the Constitution 
which results in a situation where Magistrates, now represented by 
a female, will forever be so represented by a female, and Judges will 
forever be represented by a male.

Three amendments are therefore proposed:

2. It is recommended that the election provision for 
Judges of the High Court  and  courts  of the status  
of the High Court  be provided separately from 
Subordinate Courts to enable Subordinate Courts 
to hold elections separately from that of the High 
Court and courts of the status of the High Court 
as is the case with the Supreme Court and Court of 
Appeal in Article 171 (2) (b) and (c) respectively.

3. It is also recommended that Article 171(2)(d) 
be amended to provide for the election of one 
representative to represent Subordinate Courts 
which amendment will  not  only  cater for 
Kadhis and Magistrates but  also  tribunals.  This 
will give Magistrates, Kadhis and members of 
Tribunals equal opportunity to vie and be elected 
to represent subordinate courts in JSC without 
increasing the number of JSC Commissioners. 

4. Guided by premises informing 2 (a) and 2 (b) 
above, it is recommended that the structure 
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of paragraphs under Article 171(2) of the 
Constitution be amended to separately make 
provision for different cadres of Judicial Officers 
in separate paragraphs as recommended 
hereinabove under 2 a. and 2 b.

 d. Discipline of Judges
Under Article 168(1) of the Constitution, the only sanction 
prescribed for a Judge who, inter alia, breaches the Judicial 
Code of Conduct or has committed an act amounting to gross 
misconduct or misbehavior is recommendation to the President 
for establishment of a Tribunal to investigate if it amounts to 
and warrants removal. The JSC is not empowered to respond to 
minor infractions that may not require a recommendation for 
the establishment of a Tribunal. There is need to empower the 
JSC to consider other sanctions or disciplinary measures for 
example reprimand. 

1. It is recommended that the JSC that Article 168(1) of the 
Constitution be amended to empower the JSC to respond to 
minor infractions that may not require a recommendation for 
the establishment of a Tribunal.

 e.  Delink the position of Secretary of JSC and Chief Registrar of the       
  Judiciary.

It  is  necessary  to  build  the  separate  institutional  identities  
of  both  the Judiciary and the Judicial Service Commission. The 
fusion of the Judiciary and the Judicial Service Commission -  
two  distinct  and  separate constitutional organs – is partly 
fortified by the constitutional amalgamation of two offices in 
one: that of the Chief Registrar of the Judiciary who doubles 
up as the Secretary to the JSC under Article 171   (3). These 
are two portfolios, each with considerable responsibilities and 
duties. For greater efficiency in the operations of these two 
institutions, it is necessary to delink the two offices.

1. JSC recommends that Article 171 (3) of the Constitution be 
amended to decouple the office of the Chief Registrar of 
the Judiciary from the Secretary of JSC and empower JSC  
to appoint a Secretary who shall also be the Chief Executive 
Officer and Accounting Officer of JSC.



15Memorandum of the Judicial Service Commission ( JSC) to the Building Bridges Initiatve (BBI)

f. Guaranteed funds for JSC

The JSC’s constitutional mandate as provided in Article 172 of 
protecting and promoting independence and accountability 
of the Judiciary, as well  as providing continuous training and 
education for judges and judicial officers, requires sufficient 
financial support. The JSC budget has averaged about Ksh. 
450 million annually, which it shares in half with the Judiciary 
Training Institute (JTI). This means that the JSC-only budget 
averages Kshs. 225 million annually, which is what it uses to 
fund all its operations. This is very low considering its expansive 
responsibilities including recruitment, promotions, discipline, 
and training  of  about  6,000  individuals  under  its employ.

1. It is therefore recommended that the JSC budget 
be indexed to the Judiciary budget by providing 
a minimum percentage of the Judiciary budget 
to be set by the Constitution to guarantee funds 
for JSC.

2. The JSC also recommends an increase in the 
financial allocation to the Judiciary Training 
Institute.
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a. Extend timeline for hearing and determination of 
presidential election petition from current 14 days

      JSC appreciates the history behind the current timeline of 14 
days noting that determination of presidential election petitions 
used to take long time contributing to tension and anxiety in 
the country. However, JSC at the same time appreciates that 
this timeline was prescribed with a digital election system 
in mind. JSC now notes that arising from experience of the 
last three presidential election petitions where voluminous 
documentary evidence were filed, it is necessary for the court to 
have ample time to hear and determine such a petition without 
deferring reasons. JSC has considered other jurisdictions such 
as in Uganda where the presidential petition is heard and 
determined within 30 days, whereas in Ghana and Nigeria it is 
done within 6 months.

1. JSC therefore recommends that Article 140 
(2) of the Constitution be amended to extend 
the timeline for hearing and determining a 
presidential election petition from the current 14 
to 30 days to enable the court give a reasoned 
decision.

b. Increase the number of Supreme Court Judges to 11 while 
maintaining the quorum requirement of 5

     JSC observes that the current number of seven Judges with a 
quorum of 5 may run the court into headwinds in the event 
that anything makes it impossible for 3 Judges to attend to duty 
for any reason. Further, two members of the Court are members 
of JSC, which also sits from time to time. And with the expansion 
of the other superior courts: Court of Appeal, High Court, and 
Courts with Equal Status, and rising population, the workload 
of the Supreme Court is likely to rise exponentially.

1. JSC therefore recommends that Article 163 (1) 
be amended  to increase the number of Supreme 
Court Judges from the current 7 to 11, while 
maintaining the quorum requirement of 5 to 
ensure continuity of work. However, harmonize 

3. SUPREME COURT
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this provision of 11 with Article 167 (3) by 
providing an exception which contemplates 11 
judges in the event a Chief Justice’s 10 year-
term expires before reaching the retirement age 
of 70 years.
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a. Number of Judges

It is clear from the data that the caseload in the Judiciary is rising. 
Driven by a rising and increasingly informed population, and 
an enabling Constitution, more cases are being filed. The audit 
done on the backlog of cases shows that in the year 2016/2017, 
a total of 344,000 cases were filed while in the year 2017/2018, 
402,000 cases were filed. By March 2018/2019 about 354,000 
cases had been filed.

At 154, the number of judges is far too few to serve a population 
of 50 million Kenyans whose demand for judicial services is 
increasing by the day. It is desirable that the JSC is given flexibility 
to determine, from time to time, what number of judges would 
be appropriate to deal with the volume of work at any one time.

1. The JSC therefore recommends that  the  statutory  
ceiling for the number of Court of Appeal and 
High Court judges be removed to permit this 
flexibility.

b. Judges Qualifications

The qualifications for the High Court/Court with Equal Status 
and the Court of Appeal stand at 10 years. Given that these 
are two different levels of courts, we recommend differential 
qualifications.

1. It is therefore recommended that the minimum 
year qualifications for judges under Article 166 
(3) should be differentiated and enhanced as 
follows:

High Court - 10 years
Court of Appeal -15 years
Supreme  Court - 20 years

4. JUDGES NUMBERS, QUALIFICATIONS AND RETIREMENT
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c. The Judges Retirement Bill should be enacted

A number of judges are increasingly hitting the retirement age 
and a comprehensive legal framework to govern their retirement 
is still lacking.

A Judges Retirement Bill has been drafted and has been pending 
before Parliament for the last ten years.

1. The JSC recommends that the proposed Judges 
Retirement Bill, which was developed through a 
highly consultative and comparative process, be 
urgently enacted to address this problem. Also 
delete the word ‘benefits’ from Article 168 (6) as 
there can be no half benefits.



Memorandum of the Judicial Service Commission ( JSC) to the Building Bridges Initiatve (BBI)20

a. Independence and Interdependence of the Judiciary
The principle of robust independence and constructive 
interdependence has guided the Judiciary in its relationship 
with other arms of government. It  has given effect to 
the constitutional intent of our drafters on the notion of 
institutionally independent but organizationally cooperative 
government. However, there is lack of a formal and regular 
mechanism available to the heads of the three arms of 
government to use as a platform for discussion of inter- branch 
issues, or diffusion of some of the ordinary challenges that arise 
in the ordinary course of business. Currently the NCAJ is only 
provided for in Judicial Service Act even though it may provide 
the statutory anchor for a forum of this nature.

1. JSC recommends the establishment of a 
formalized forum in the proposed NCAJ Act in 
7(b) (ii) below to bring together the President, 
the Chief Justice and the Speakers of National 
Assembly and Senate.

b. National Council for Administration Justice (NCAJ)

i. Representation of Parliament and Council of 
Governors in NCAJ: NCAJ should be the platform 
where actors in the entire justice sector consider 
policy and legislative proposals before they are 
presented to parliament. Currently, Parliament is the 
only arm of government that is not represented in 
NCAJ. This will enhance coordination and synergy.

1. JSC recommends that Parliament should be 
represented in the NCAJ under the proposed 
NCAJ Act. Given the pivotal role of County 
Governments in the administration of justice, the 
Council of Governors should also be represented.

5. RELATIONSHIP WITH OTHER ARMS OF GOVERNMENT
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ii. Stand-alone NCAJ Act: JSC recommends that a stand- 
alone statute for NCAJ is enacted.

iii. Adequate Funding for NCAJ: JSC recommends that 
for the NCAJ to play its enhanced role effectively it 
needs to be adequately funded.

c. Enforcement of Court Orders

Observance of court orders is good for the rule of law and 
entrenchment of good constitutional order. Disregard of 
court orders not only undermines individual and public 
accountability, but it also promotes a culture of impunity that 
imperils political stability and economic development.  When 
court orders are routinely ignored  by  public  officers  in  position 
of leadership, it signals to private citizens that breaking the law 
has no consequence. Therefore, those in offices of public trust 
and leadership have a bigger responsibility to obey and be seen 
to obey the law. That is why, as opposed to private citizens, they 
take an oath of office.

The obedience of court orders also depends of culture of 
respect for the court and its processes. The Contempt of Court 
Act, 2016 was declared unconstitutional because it treated 
public officers who breached court orders differently from 
other members of the public by imposing a lenient sentence 
6 months’ imprisonment in lieu thereof a fine Kshs. 200,000/- 
irrespective of the nature of the contempt. This attitude by the 
legislators captured in the law undermines respect for court 
orders.

1. JSC recommends that the Constitution, the 
Leadership and Integrity Act and the Public 
Officers Ethics Act should be amended to 
provide that failure to comply with court 
orders by a public/state officer should lead to 
ineligibility for, or, loss of office.

2. JSC recommends the enactment of a new 
Contempt of Court Act that recognises the 
importance of obedience of court orders and 
imposes appropriate penalties. 
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d. Better Coordination of the Justice Sector

In spite of the progress that has been made by NCAJ and 
Court Users Committees, the administration  of justice still 
suffers from lack of proper and effective coordination, which 
undermines the quality of service delivery to the Kenyan 
public. The other sub sectors in the justice chain have not kept 
pace with the speed of reforms in the Judiciary, partly reflected 
in the comparatively lower budgets, poorer infrastructure and 
inadequate human resource.

1. The JSC recommends that there is need to 
harmonize the establishments; coordinate 
the expansion plans; harmonize terms and 
conditions of service of officers in the entire 
justice sector to address the disparities therein; 
and synchronize the budgets of justice sector 
actors. 

2. Further, the JSC recommends that strengthening 
the NCAJ as proposed in 5 (b) above, with an 
active and institutionalized presence in the 
grassroots through the nascent Court Users 
Committees, will go a long way in addressing 
the challenge of sector coordination among the 
justice agencies.

e. Legal Aid Accessibility to the  Public

Legal aid is supremely important in guaranteeing access to 
justice for the ordinary Kenyan. JSC notes that whereas the 
administration of legal aid is housed in the office of the Attorney 
General, more efforts should be made to enlighten court users 
of this facility.

1. JSC recommends that the AG should accelerate the 
implementation of the Legal Aid Act and ensure 
a speedy rollout of the legal aid scheme. Further, 
there should be civic education on legal aid.
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The Courts with equal status as the High Court - Environment 
and Land Court (ELC) and Employment and Labour Relations 
Court (ELRC)) have a unique historical origin. They were 
established partly to fast track land and labour matters, and also 
to enable the development of new and compelling jurisprudence 
on these issues. However, since their establishment in 2010, 
several developments have occurred that have challenged 
some of these foundational premises. From an efficiency, public 
finance   principle,   representation,   jurisdictional clarity, 
constitutional/institutional standing perspectives there is 
reason to re-examine the existing framework. Our experience 
over this period necessitates a rethink of this differentiated 
approach in the structure of these courts.

First, the specialized courts have not necessarily improved on 
the speed of litigation. This is because the courts (especially 
ELC) bears the heaviest case burden, and yet the number of 
judges remain few. Given the current level of Judiciary funding, 
the number of judges is unlikely to rise exponentially in the 
next few years, resulting into slow pace and huge case backlog 
in land and labour matters. Second, that none of the superior 
court judges (High Court, ELC, ELRC) can hear any matter across 
courts, regardless of how thin a judge’s cause list is in a station, 
is not an optimal use of public resources. Making all judges 
available to hear all matters would increase the manpower 
for all matters and therefore improve efficiency and speed of 
litigation and reduce case backlog as a result. Third, judges 
who are ‘confined’ to just one specialized area of law in the 
specialized courts may over time feel fatigued by dealing with 
the same issues till their retirement. Versatility is necessary in 
the intellectual and judicial growth of judges. Fourth, there are 
jurisdictional overlaps between specialized courts and the High 
Court that make the distinctions non sensible. For example, is a 
mortgage dispute a commercial matter, which therefore makes 
it a High Court matter, or is it a land matter, which then makes it 
an ELC matter? And do constitutional petitions that are based 
predominantly on land issues such as LAPSSET or Lamu Coal, 
qualify to be heard by the High Court or the ELC, or a mixed 
Bench?

In order to address these challenges, the JSC has received and 
considered various proposals and ideas from a cross section 

6. SPECIALIZED COURTS
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of stakeholders, and weighed this against greater public and 
institutional interests. The first and preferred proposal is:

1. JSC recommends that Courts with Equal Status 
be  made part of the High Court such that we 
have one High Court. There shall be established 
the Land and Environment and Employment 
and Labour Divisions of the High Court, much 
in the same manner as other existing Divisions. 
Further, that the current jurisdiction of the ELRC 
and ELC be provided for in the Constitution as 
part of High Court jurisdiction. That all judges 
of ELC and ELRC also become judges of the High 
Court who the Chief Justice can transfer.

If the specialized courts are to be retained, then they will need 
to be strengthened by:

a. Amending the Constitution (article 162 (1) 
to place the ELC and ELRC under the list of 
superior courts.

b. Providing the jurisdictions of ELC and ELRC in 
the Constitution.

c. Amending the Constitution to provide for 
Principal Judge of ELC and ELRC.

d. Provide for their representation in the JSC 

e. Prescribe an oath of office for judges of these two Courts

f. Amending the Constitution to allow the Chief 
Justice to transfer judges across the courts, that 
is, High Court, ELRC and ELC.
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Article 169 (d) brought tribunals under the rubric of the 
Judiciary. Tribunals now form part of the systems of courts 
in Kenya. The transition of tribunals from the Executive to 
the Judicial Service Commission has presented its unique 
challenges, especially with respect to recruitment, standards, 
professional growth path, infrastructure, budgets among other 
issues. The JSC and the Office of the Attorney General initiated 
a process to address these challenges which has resulted in the 
development of the Tribunals Bill.

1. The JSC recommends that the Tribunals Bill be 
fast-tracked and enacted.

7. TRIBUNALS
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a. Oath for Deputy Chief Justice
        There is no oath of office prescribed for the Deputy Chief Justice.

1. JSC recommends that an oath of office for 
the Deputy Chief Justice be prescribed in the 
Constitution of Kenya, 2010.

b. Oath for Courts of Status of the High Court 
     There is no prescribed oath of office for Judges of the Courts 

with equal status of the High Court. If the proposal to integrate 
all the three courts as one High Court as detailed in Section 
8 above is carried, then there is no need to provide for this 
separate oath.

1. JSC recommends that the Constitution 
prescribes the oath of office for Judges of courts 
of the status of the High Court.

8. OATH OF OFFICE
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JSC observes that neither the Constitution nor legislation 
provide for the role of the Deputy Chief Justice in the absence 
of the CJ and the tenure of the DCJ. There are certain duties 
that the Deputy Chief Justice should be able to perform in the 
absence of the Chief Justice such as the Swearing-In function of 
Commissioners and other administrative formations.

Further, the constitution is silent on the tenure of the Deputy 
Chief Justice.

1. JSC therefore recommends that the role of 
the DCJ, in the absence of the CJ, be clearly 
provided for. 

2. JSC further recommends that the tenure of the 
DCJ, similar to that of the CJ, be provided for 
by the Constitution. 

9. ROLE OF THE DEPUTY CHIEF JUSTICE (DCJ) IN THE 
ABSENCE OF THE CJ AND TENURE OF THE DCJ



Memorandum of the Judicial Service Commission ( JSC) to the Building Bridges Initiatve (BBI)28

10a. Judiciaries / Courts Budget Allocation:
        A Compartive Analysis (See Annex 10a)
  

10b. Judiciary Promoting Alternative Dispute 
Resolution Mechanisms. See Annex 10b (i) and 10b(ii)  

Article 159 (2) (c) of the Constitution commands the Judiciary 
to promote alternative forms of dispute resolution including 
reconciliation, mediation, arbitration and traditional dispute 
resolution mechanisms. The Judiciary has been doing this over 
the last 6 years. It has rolled out the Court-Annexed Mediation 
in all High Court stations in the country and has been running 
successful Alternative Justice Systems program with elders 
from various communities. See Annex A and Annex B here 
below which provide a brief history and status report of the 
two processes which have been very successful.

10c Measuring Judiciary Performance

Following promulgation of a new constitution in 2010 
that demanded transparency and accountability of public 
institutions including the Judiciary, the institution developed 
Judiciary Transformation Framework (JTF) to guide its 
transformation. The JTF pointed out that the Judiciary will 
adopt modern management practices, driven by a clear focus 
on results and implementation of a reliable accountable, 
monitoring and evaluation framework. Thus, it recommended 
the institutionalization of performance management in the 
Judiciary and establishment of a Directorate to coordinate 
the process. Performance Management and Measurement 
Steering Committee comprising of  Judges  and  Judicial  
officers  was  established  in 2013 to work with the Directorate 
of Performance Management in institutionalizing performance 
management in the Judiciary

The objective of introducing and implementing a performance 
management system in the Judiciary was to enhance efforts 
towards improving access to and expeditious delivery of 
justice. The system enables management to establish how well 
the Judiciary is doing, whether it is meeting its goals, areas that 
require improvement and the extent of customer satisfaction 
with the services among others. The Judiciary’s performance 
measures and indicators provided for in the system are aimed 
at streamlining internal processes and systems, improving 

10. ADDITIONAL INFORMATION
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efficiency and effectiveness, meeting stipulated timelines, 
increasing accountability and productivity of judges and 
judicial officers and staff and promoting service quality.

Performance Management System being implemented contains 
ten performance measures geared towards promoting court 
excellence and success in expeditious delivery of justice. The 
ten measures that form the basis for target setting across all 
courts include the following;

• Access to Justice;
• Expeditious Disposal of Cases;
• Remand Custody;
• Court File Integrity;
• Trial and Delivery Date Certainty
• Case Clearance Rate;
• Case Backlog Reduction;
• Court User Satisfaction 
• Work Environment and Employee Satisfaction 
• Productivity Index for Judges and Judicial Officers

The system focuses on measurement of court standards, specific 
timelines for conclusion of cases and targets. These are distinct 
to each court level from Supreme Court to the Subordinate 
Courts and administrative units. The system specifies minimum 
cases to be determined by Judges and magistrates each month 
and timelines for clearing both criminal and civil matters 
among other key issues. For instance, Supreme Court to hear 
and determine presidential election petitions within 14 days of 
filing and also hear and determine petitions and Appeals from 
Court of Appeal within 90 days from date of filing. The Court of 
Appeal to hear and determine both Criminal and Civil Appeals 
within 180 days from date of filing. The High court to hear and 
determine civil and criminal matters within 360 days from the 
date of filing. The Magistrates Courts and Kadhi Courts to hear 
and determine civil and criminal cases within 360 days from 
the date of filing.

Each Judge of the High Court and courts of equal status on the 
other hand is expected to hear and determine a minimum of 10 
matters every month. Each magistrate is required to hear and 
determine a minimum of 20 cases every month. Effectiveness 
of the system is enhanced through daily collection, submission 
and monthly analysis of statistical data on various parameters 
of tracking case determination. These parameters include, 
but are not limited to the number of cases initiated, number 



Memorandum of the Judicial Service Commission ( JSC) to the Building Bridges Initiatve (BBI)30

of pending cases at the beginning and end of the month, as 
well as the number of resolved cases during the month. The 
statistics are critical in revealing the performance of the courts 
and individual judges and judicial officers at all times.

The implementation of Performance Management and 
Measurement  in the Judiciary has been fully embraced by 
the various implementing units. This has led to enhanced 
transparency and accountability in the process  of expeditious 
delivery of justice to the public. Currently, Judiciary is in the 
4th cycle of implementation of Performance Management 
and Measurement Understanding (PMMUs) with 280 units 
comprising Courts, Registrars, Directorates, some Tribunals 
and administrative units committing to annual performance 
targets.

Evaluation is undertaken by the Performance Management & 
Measurement Steering Committee (PMMSC). The evaluation 
process is mainly aimed at assessing the progress made 
towards achievements of Judiciary aspirations by the 
implementing units that signed their respective PMMUs. The 
process also assists in determining the extent of success of the 
implementing units as well as the identification of the core 
drivers of performance.

The implementation of performance management in the 
Judiciary alongside other reform initiatives has seen marked 
improvement in the core mandate of the Judiciary of expeditious 
delivery of justice. There is increased accountability for results 
across the courts and administrative units with a clear focus on 
high performance in case resolution, reduction of case backlog, 
improved case clearance rate, timely delivery of judgments 
and rulings and reduced incidences of lost or misplaced files. 
Between January 2017 and March 2019, Judiciary reduced case 
backlog of 5 years and above from 170,186 cases to 41,974 cases 
which represented an impressive 75% reduction. The biennial 
survey of the public satisfaction with Judiciary services gave a 
rating of 64% indicating improvement of the public confidence 
with the Judiciary. There are increased engagements with 
the public through clear channels of communication and 
forums such as Agricultural Shows, Judiciary Open Days and 
service charters for citizens to register complaints, suggest 
improvements, and receive feedback.
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JSC has made these recommendations in the belief that they 
will result in securing enhanced efficiency in administration 
of justice to the Kenyan public. The implementation of 
the recommendations set out above will go a long way in 
consolidating gains of independence and accountability of the 
Judiciary.

CONCLUSION
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Annex 10A: JUDICIARIES/COURTS BUDGET           
   ALLOCATION: A COMPARATIVE ANALYSIS 

Introduction
In many countries, the judiciaries/Courts are dependent on the legislature for its 
funding. In order to ensure that courts are funded adequately, the National Centre 
for State Courts, USA developed principles of court funding which provides a 
conceptual framework for courts financing. These are provided under the Principles 
for Judicial Administration. The principles may be useful for the Executive and 
Legislature when exercising their respective duties and responsibilities regarding 
judicial budget requests and appropriations. The four principles on Judiciaries 
financing are:

Principle 1: Courts should be funded so that cases can be resolved in accordance 
with recognized time standards by judicial officers and court staff functioning in 
accordance with adopted workload standards.
Principle 2: Responsible funding entities should ensure that courts have facilities 
that are safe, secure and accessible and which are designed, built and maintained 
according to adopted courthouse facilities guidelines.
Principle 3: The court system should be funded to provide technologies needed 
for the courts to operate efficiently and effectively and to provide the public 
services comparable to those provided by the other branches of government and 
private businesses.
Principle 4: Courts should be funded at a level that allows their core dispute 
resolution functions to be resolved by applying the appropriate dispositional 
alternative.
Principle 5: Court fees should not be set so high as to deny reasonable access 
to dispute resolution services provided by the courts. Courts should establish a 
method to waive or reduce fees when needed to allow access.

The paper provides comparative analysis of Judiciaries budget. The analysis 
focuses on: Judiciaries budget as a percentage of total Government budget; 
Budget as a percentage of GDP; and Judiciary per capita budget 
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1.1 Judiciary Budget as a percentage of total GOK budget allocation

The Kenya Judiciary share of the national budget has fallen from 1.1% in 2014/15 
Financial Year to 0.62% in 2019/20. The analysis is provided in Table 1.

Table 1: Kenya’s judiciary budget as share of national budget

Year Judiciary budget 
(Kshs Billion)

National budget (Kshs 
Billion)

Share of the 
National Budget

2014/15 17.49 1,581.0 1.11%

2015/16 14.80 2,001.6 0.74%

2016/17 17.11 2,264.8 0.76%

2017/18 14.65 2,287.9 0.64%

2018/19 16.24 2,556.6 0.64%

2019/20 18.82 3,020.0 0.62%

The comparative change in the national budget and the share of the Judiciary budget is 
illustrated in Figure 1. 

Figure 1: Trend on growth of national budget and percentage share of judiciary 
budget From figure 1, while the national budget is increasing, the trend for the 
percentage share of judiciary budget to the national budget is on the decline. On 
average, the national budget increased by 14 per cent annually between the FYs 
2015/15 and 2019/20. If the Judiciary budget was to increase at the same rate, 
Judiciary ought to have been allocated a total of 34 billion in the FY 2019/20.

A comparison of Judiciary budget to USA judiciary across the states shows huge 
variations. For instance  according to US Department of Justice 2004, Washington 
Judiciary budget as a percentage of the national budget was 4 per cent while 
New Mexico, Alaska, Kentucky, Connecticut, Arkansas and Texas had a budget 
percentage of 2.4, 2.5, 3.0 3.0 and 0.4 respectively.

1.2 Judiciary Budget as a percentage of GDP

Sufficient resources are necessary condition for full functioning on any Judiciary. 
These resources include necessary investment in physical infrastructure, well 
qualified and adequately remunerated judges, judicial officers and staff. One of 
the indicators on adequacy of allocation of resources is comparison of budget 
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allocation to Judiciary to the Gross Domestic Product (GDP).  An analysis of 
Judiciary Budget to GDP in EU members shows variation between 0.1 per cent 
to over 0.6 per cent. Since 2010, Cyprus and Denmark had the lowest Judiciary 
Budget allocation as a percentage of GDP of less than 0.2 per cent. On the other 
hand, Croatia, Slovenia, Poland and Bulgaria had more than 0.4 per cent budget 
allocation to courts as a percentage of GDP. 

Table 2 provide an analysis of Judiciary budget allocation to Gross Domestic 
Product (GDP). The Judiciary Budget as a percentage of GDP has been declining. 
It declined from 0.32 per cent in 2014/2015 to 0.24 per cent in 2016/2017 and 
further to 0.18 per cent in 2018/2019.

Table 2: Kenya’s Judiciary budget as share of GDP
YEAR JUDICIARY BUDGET (KSHS. BILLION) % OF GDP

2014/15 17.49 0.32

2015/16 14.80 0.24

2016/17 17.11 0.24

2017/18 14.65 0.18

2018/19 16.24 0.18

2019/20 18.82 -

The Brazilian Judiciary has one of the highest judiciary budget to GDP ratio in OECD 
member countries. The country, according to research by the Federal University 
of Rio Grande do Sul, the country spends 1.35 per cent of national GDP to maintain 
its justice system, as compared to 0.14 per cent in the United States, 0.19 per cent 
in Italy and 0.32 per cent in Germany. 

1.3 Judiciary Budget per capita

The budget allocation per capita varies across countries. According to a study 
on the functioning of judicial systems in the EU member states (CEPEJ, 2017), 
the average Judiciaries/courts allocation per capita was 40 euros (Kshs. 4,560). 
Slovenia had the highest court budget per capita of 78.86 Euros (Kshs. 8,990) 
compared with Romania with a budget per capita of 20 Euros (2,280). Table 2 
provides courts budget per capita for selected courts.
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Table 3: Judiciaries/Courts Budget per capita
EU MEMBER JUDICIARY/COURTS PER 

CAPITA (EUROS)
JUDICIARY/COURTS PER 
CAPITA (KSHS)

Finland 51.9          5,917 
Netherlands 51.3          5,848 
Italy 49.0          5,586 
Portugal 42.8          4,879 
France 49.9          5,689 
Romania 20.0          2,280 
Slovenia 78.8          8,983 
Spain 57.5           6,555 
Poland 37.6           4,286 
Denmark 42.1           4,799 
EU Average 40.0           4,560 
Highest 78.8           8,983 
Lowest 20.0                                2,280 

Using projected population of 50 million in Kenya and Judiciary Budget allocation 
of Kshs. 17.31 in 2016/2017 Financial Year, the Judiciary budget per capita was 
Kshs. 346 which was 7.59% of the EU members’ average.
A trend analysis shows minimal increase of that the average EU Judiciary budget 
allocation per capita from 39.8 Euros (Kshs. 4,537) in 2010 to 40 Euros (Kshs. 
4,560) in 2016.
Table 4: Judiciary Budget per capita – EU Members (Euros)

EU Member Judiciary/
Courts per 
capita (Euros), 
2010

Judiciary/
Courts 
per capita 
(Euros), 
2012

Judiciary/
Courts per 
capita (Euros), 
2014

Judiciary/Courts 
per capita (Euros), 
2016

Finland 45.2 48.0 56.7 51.9
Netherlands 59.5 63.7 63.2 51.3
Italy 50.3 50.0 48.4 49.0
Portugal 49.7 45.5 39.9 42.8
France 44.0 44.5 47.1 49.9
Romania 16.6 15.2 23.5 20.0
Slovenia 86.9 78.0 80.0 78.8
Spain 70.5 65.7 57.5
Poland 35.7 35.8 36.5 37.6
Denmark 39.0 43.4 42.6 42.1
EU Average 39.8 41.8 38.4 40.0
Highest 95.3 103.5 80.0 78.8
Lowest 15.2 15.2 18.9 20.0
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NO ISSUE
1. Court Annexed • Launched in April 2016.

Mediation experience Pilot commenced in Milimani High Court Family Division 
and Commercial & Tax Division between April 2016 to 
July 2017.

• Operationalized in the two Divisions under the Practice
Directions at the end of the Pilot phase.

Reference:CAM 
presentation & Case 
Monitoring Report 
(CMR)

• Launched in Environment and Land Court, 
Employment and Labour Relations Court, Civil 
Division of High Court, Children’s Court, Milimani 
Chief Magistrates Commercial Court in December 
2017.

• Supplementary Practice Directions gazetted to expand
Mediation to another 11 stations apart from Nairobi. These
include Mombasa, Kisumu, Kakamega, Nyeri, Nakuru, 
Kisii, Machakos, Garissa, Eldoret, Embu and Malindi.

• Referral of matters in the select Court stations include cases
from High Court, Environment and Land Court, 
Employment and Labour Relations Court, Magistrates 
Court and Children’s Court

• Projected that the High Court Stations will lead in roll out 
of Mediation to the satellite Magistrates and Kadhi Courts 
under their supervision.

• Amount of money held in litigation released to economy 
since roll out is approx. 7 Billion

• World Bank Ease of Doing Business index boosted in part
because of CAM.

• Position 61 in 2018; up 19 places from 80 in 2017.

2. Replication • Carried out in phases
Phase 1 (Dec 2017 – July 2018) Nairobi
ELC, ELRC, Civil Division, Children’s Court, Milimani 
Chief Magistrates Commercial Court
Phase 2 (October 2018- May 2019)

ANNEX 10B: JUDICIARY’S ROLE IN PROMOTING     
       ALTERNATIVE DISPUTE RESOLUTION

(i). Summary Report on History and Status of Court Annexed 
Mediation

POSITION



37Memorandum of the Judicial Service Commission ( JSC) to the Building Bridges Initiatve (BBI)

• Kakamega, Nyeri, Kisii, Kisumu, Mombasa, Nakuru, Eldoret, 
Garissa,
Machakos and Embu Law Courts

Phase 3

• Malindi – 18th July, 2019

• Nyamira – Roll out through Kisii Law Courts

• Proposed replication Courts forwarded for Taskforce approval

Replication process

• Process involves members of Taskforce meeting internal & 
external stakeholders in court stations e.g. Mediators, LSK, 
judicial officers, CUC, County officials;

• Setting up of Mediation Registries by Mediation clerks; on-the 
job training of select staff and general sensitization of staff on 
the Mediation process.

• Approximate cost of roll out is Ksh 1,000,000 per station.

Mediation rooms

• Courts are using Court rooms for mediation sessions. This 
poses a challenge as they do not conform with standards that 
would be conducive for parties to discuss on round table set 
ups

• Future constructions will factor in Mediation suites
• Needs assessment necessary for already existing court houses
• Proposal for Mediation Centers to be constructed in all Counties

3. Statistics

Reference:

Case 

Monitoring 

Report

• Cumulative figures as at 30th June 2019 – Milimani Law Courts

1,679 matters referred; 1,242 concluded; 598 with settlement 
agreements;

Summary

Conclusion rate – 
74% Settlement 
rate – 48.1%
Non-compliance – 8.9%

Value of matters with settlement agreements – approx. 5.8 Billion
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• Replicated Courts

1226 matters referred; 638 matters concluded; 348 
with settlement agreements,

Summary

Conclusion rate-
52.1% 
Settlement rate 
– 54.5%

Non- Compliance rate- 10%

Value of matters with settlement agreements – approx. 
1.2 Billion

Amount of money released to economy approx 7 
Billion

4. Mediators • Accredited Mediators appointed from Mediation
Accreditation Committee Register.

• Total No. of 582 Mediators accredited by the 
Mediation Accreditation Committee as at end of 
July 2019.

• Mediator payments are made from 
Headquarters upon mediator’s compliance 
with laid out procedure.

• Current fee paid at KES 20,000/= per file
• Estimated budget of KES 4,000,000/= per station with 

a target of 200 files per financial year.

5. Administration • National secretariat headed by a Mediation Deputy 
Registrar.

• Secretariat comprises of 1 interim Program Manager 
(EO in the Judiciary), 2 Program officers funded by 
JPIP, and 8 clerks funded by both JPIP and IDLO.

• Need for consideration of an absorption plan to ensure
continuity

• Deploy additional Judiciary staff
Budget

• While Mediators are paid from headquarter, 
stations are expected to budget for operational 
costs for Mediation registry in their work plan.

• Need for increased resource mobilization for 
sustainability
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6. Stakeholder engagement • Publicity and stakeholder engagement activities have been 
carried out, however, stations need to come up with their work 
plans on this strategic issue in order to address concerns and to 
curb resistance by litigants and advocates.

•  Need for partnership with County governments and groups 
with interest in ADR towards facilitation for  mediation rooms 
beyond Court house and for sensitization programs



Memorandum of the Judicial Service Commission ( JSC) to the Building Bridges Initiatve (BBI)40

JUSTICE AS FREEDOM1: TRADITIONAL, INFORMAL AND 
OTHER MECHANISMS FOR DISPUTE RESOLUTION IN KENYA

Summary by Taskforce on Traditional, Informal And Other 
Mechanisms For Dispute Resolution In Kenya (Alternative Justice 
Systems)

A. The Constitutional Moment for AJS: Access to Justice in Plural Forms

1. The Constitution of Kenya, 2010 explicitly encourages 
alternative forms of dispute resolution. Indeed, in Article 159(2)
(c), the Constitution commands the Judiciary, as the repository 
of delegated judicial authority, to promote “alternative forms 
of dispute resolution including reconciliation, mediation, 
arbitration and traditional dispute resolution mechanisms.”

2. This constitutional position merely matches the lived realities 
of most Kenyans who predominantly use alternative means 
of dispute resolution to resolve their disputes away from the 
Courts. Indeed, some studies show that as many as 90% of all 
cases are resolved away from the State-backed Court system.
It is important to point out that while the prevalence of the 
use of AJS is probably higher in rural areas that are far in 
location from Courts, there is ample evidence to show that AJS 
is utilized by many in the urban and peri-urban areas where 
Courts can be easily be more accessed physically.

3. The encouragement of the use of alternatives to Court in the 
Constitution of Kenya, 2010 matches renewed interest in AJS 
in the Global (development) discourse. While in the Post-
1989  period,  there  was  an  emphasis  on  the Rule of Law 
as an enabler of economic development, reform efforts were 
concentrated on the role of the law and Courts in creating 
enabling conditions for the market to operate efficiently. 
Similarly, in the first decade of this millennium, Rule of Law 
reforms focused on the independence of the Judiciary as an 
institution as the best bet in unleashing economic development. 
After 2010, however, focus has shifted to the needs of the 
individual justice seeker as the pivot of economic development. 
Hence, rather than begin with the abstraction of Rule of Law 
and the independence of the Courts as the instruments of the 
Rule of Law,  the new discourse     on economic development 
treats access to justice in whatever effective format or forum 
as a fundamental right which is necessary for sustainable 
development. This is because it is only by guaranteeing access 
to justice that democratic participation and mechanisms for 
accountability can be ensured.

1 This phrase is borrowed from Amartya Sen, Development as Freedom (Oxford University 
Press: Oxford, 1999). According to Sen (at page 3), development should not be gauged solely 
from an economic perspective or opportunities that any project is likely to create. Rather, we 
need to take a transformative approach. This perspective entails reviewing also rights that any 
initiative promotes or curtails.

(ii) Summary Report of Alternative Justice Systems (AJS)
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4. Consequently, the Global Community, in Sustainable 
Development  Goal  16, agreed to “promote peaceful and 
inclusive societies for sustainable development, provide access 
to justice for all and build effective, accountable and inclusive 
institutions at all levels.”

5. The plain recognition that a great majority of people in the 
Global South access justice through AJS has returned focus 
on these mechanisms. The obsession with formal State 
Institutions only (Courts and Tribunals) as  the instruments 
of access to justice has now given way to all mechanisms that 
guarantee access to justice. In Kenya, this Global renewal of 
interest  in AJS coincided with the promulgation of Constitution 
of Kenya, 2010 which, among other things, places a categorical 
obligation on the Judiciary (as a State Organ) to promote AJS. 
It is in obedience of this constitutional commandment that the 
Judiciary established the Taskforce on Traditional, Informal 
And Other Mechanisms For Dispute Resolution In Kenya 
(Alternative Justice Systems) to develop a National Policy 
on AJS. The AJS Taskforce is in the process of developing a 
comprehensive Policy on AJS.

6. The AJS Taskforce has identified the following imperatives for AJS:
a. AJS reflects the lived realities of Kenyans and is an effective 

mechanism for increasing access to justice for many 
Kenyans: Justice Needs and Satisfaction in Kenya (‘Justice 
Needs Survey’) generally suggest that approximately, only 
four to five per cent of the population ever submit legal 
disputes to the law courts. Most disputes, approximately 
95%, are resolved through informal and non-state-based 
means outside the confines of courts. These informal 
means include a myriad of dispute resolution processes 
of which AJS is just one. This captures the multi- polarity 
of justice dispensation in Kenya. The movement is 
towards multiple justice systems.

b. AJS as a Framework for Expanding Human Rights and 
Human Autonomy: Correctly conceived, AJS is an 
important tool for the vindication and expansion of 
human rights and human autonomy. It is not, as is often 
portrayed, an avenue for the diminution or abuse of 
human rights.

c. AJS as a Mode of Doing Justice Differently and More 
Effectively: AJS is seen as a different and better mode of 
doing justice in at least four ways:

i. It is a form of restorative justice – unlike the 
adversarial system that prevails in Court;

ii. It ensures more social inclusion since it is 
participatory in nature;
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iii. It is more affordable;
iv. It has minimum formalities;
v. It is more expeditious;

vi. It is less adversarial and more creative in terms of 
remedies.

d. AJS is an Effective Mechanism for the Reduction of Case 
Backlog and Decongestion of Courts

e. AJS is a Mechanism for Social Re-engagement with (and 
Re-legitimizing) the State: One of the transformative 
objectives of the Constitution is to re-legitimise the state 
by bringing Government closer to the people. One way of 
meeting this objective is through public participation−a 
key pillar of the Constitution.3 Informal justice systems 
enhance public participation in the justice system.

f. AJS is a Mechanism for Reconstituting the State and the 
Citizen as Part of the Constitutional Project to Remake the 
Kenyan State: AJS seeks to enhance the role of the State 
and the citizen as direct actors making contributions 
towards their civic autonomy. The State is reconstituted 
by accommodating the lived realities of Kenyans, and 
by allowing them to make direct contributions towards 
governance. Citizens are no longer subjects of the State. 
Rather, they are partners in the running of the Country. 
Like Devolution,4 AJS brings the government closer to 
the mwananchi. Additionally, since AJS expands civic 
autonomy, it also reconstitutes the citizen and the 
exercise of citizenship rights.

g. AJS as a Site for Reclaiming Ossified Customary 
Norms and as a Project to Resituate the 
Traditional as Rational:

3     See, for instance, the following articles in the Constitution: 196(1)(b) (requiring County 
Assemblies to ‘facilitate public participation and involvement in the legislative and other 
business of the assembly and its committees’); 201 (calling for ‘public participation in 
financial matters’); 69 (encouraging public participation in environmental management and 
conservation); 118 (requiring Parliament to facilitate public participation in passage of laws 
and running of parliamentary affairs).

4         See chapter 11 of the Constitution.
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1. Several articles of the Constitution recognize the value of AJS. In 
addition to the formal recognition, the Constitution goes further 
to lay down a framework for protecting this dispute resolution 
regime. Article 1(1) of the Constitution states that ‘All sovereign 
power belongs to the people of Kenya and shall be exercised 
only in accordance with this Constitution.’ Article 1(2) provides 
that ‘The people may exercise their sovereign power either 
directly or through their democratically elected  representatives.’  
Exercising  sovereign  power is, in part, through establishing 
and implementing community-based justice systems. According 
to Article 1(3), sovereign power is delegated to state organs 
including the Judiciary and independent tribunals. Article 159(1) 
of the Constitution further provides that judicial authority is 
derived from the people and vests in, and shall be exercised by 
courts and tribunals. Article 1(3) requires these state organs to 
exercise sovereign power in accordance with the Constitution.

2. Article 159(2) of the Constitution provides the principles that 
should govern the exercise of judicial authority. These are:

a. Justice shall be done to all, irrespective of status;
b. Justice shall not be delayed;

c. Alternative forms of dispute resolution including 
reconciliation, mediation, arbitration and traditional 
dispute resolution mechanisms shall be promoted.

3. This article then obliges the courts and tribunals to be guided, 
in exercising their judicial authority, by the certain important 
principles. One of these principles is alternative forms of dispute 
resolution including traditional dispute resolution mechanisms. 
The Judiciary is mandated to promote this principle as long as 
they are not used in a manner that does not contravenes the Bill 
of Rights and is repugnant to justice and morality or results in 
outcomes repugnant to justice and morality or is inconsistent 
with the constitution. Article 159 (2)(c) places a categorical 
obligation on the Judiciary to promote alternative forms of dispute 
resolution, including traditional forms of dispute resolution.

4. Among the recognized human rights is a right to culture. Article 
11 of the Constitution guarantees this entitlement. Culture is 
an important part of the lives and livelihoods of Kenyans. The 
AJS mechanisms are embedded in the cultural practices of our 
people. Article 11 of the Constitution recognizes culture as the 
foundation of the nation and as the cumulative civilization of 
the Kenyan people and nation. Additionally, Article 44 grants to 

B. AJS and the Constitutional Standpoint
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the people the right to use the language and to participate in the 
cultural life of their choice. This right entails the right, with other 
members of that community, to enjoy the person’s culture and use 
the person’s language or to form, join and maintain cultural and 
linguistic associations and other organs of civil society.

5. The Constitution also sets out, under article 10, the national 
values and principles of governance. These include patriotism, 
human dignity, equality, social justice, inclusiveness, equality, 
human rights, non-discrimination, protection of the marginalised, 
and public participation. These principles form part of the 
blueprint that forms the core of the transformational framework 
of obligations developed by the TF. AJS is one of the mechanisms 
of the people in administration of maintaining and upholding 
human dignity and social justice. These two principles form the 
backbone of the transformational AJS.

6. Consequently, Article 48 obliges the state to ensure access to 
justice for all persons. If any fee is required, it shall be reasonable 
and shall not impede access to justice. AJS is a mechanism that, 
if allowed to flourish, will complement  the courts in ensuring 
the realization of this right. Finally, the right to culture is also 
recognized under International Human Rights Law. Articles 15 
and 17(2) of the African (Banjul) Charter on Human and Peoples’ 
Rights6 (‘Banjul Charter’) and the International Covenant on 
Economic, Social and Cultural Rights7 (‘ICESCR’), respectively, 
provide for the right of everyone to take part in the cultural life of 
their community. Due process principles are also found in many 
international human rights treaties.8 These well-known rights 
are key to the AJS framework.

7. The Constitution of Kenya is transformative in nature. It envisions 
a more participative approach with people at the heart of the 
affairs of the state. Article 10 provides for the participation of the 
people as one of the national values and principles of governance. 
Public participation then recurs in the constitution as one of 
the major themes. Indeed, the ability of people to control their 
affairs in ensuring justice allows them to play, so to say, a role in 
Government. AJS is a manifestation of this entitlement.

6.     Adopted by UN General Assembly resolution 2200A (XXI) of 16 December 1966)
         (entered into force 3 January 1976).
7.    For these standards, see International Covenant on Civil and Political Rights, GA Res 2200(XXI) UN 

GAOR, 21st Sess, Supp No 16 at 52, UN Doc A/6316 (1966), 999 UNTS 171 (entered into force 23 March 
1976) (‘ICCPR’), part III; Universal Declaration of Human Rights, UNGA Res 217 A, GAOR, 3d Sess, 
183 plen Mtg at 22, UN Doc A/810 (1948) (‘UDHR’), articles 7, 8, 10 and 11.

8.       Dignity is another right that is critical to the AJS framework. It a running theme in all AJS processes. As the 
discussion in the preceding sections demonstrate, this right is well-known in most Kenyan communities. 

This strong traditional heritage should inform the respect, protect, transform obligations framework.
         The tradition should be guaranteed at all times.
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The Taskforce’s survey and studies revealed that the practice, regulation and 
legal application of AJS in different jurisdictions could be categorized into 
four main models, namely:

(i). Autonomous AJS Institutions

(ii). Third-Party Institution-Annexed AJS   
Institutions 

(iii) Court-Annexed AJS Institutions
(iv). Regulated AJS Institutions

a) Autonomous AJS Institutions
Autonomous AJS refers to AJS processes and mechanisms 
run entirely by the community. The community selects 
and approves the third parties involved in resolving 
the disputes without any interventions or regulations 
from the State. The third parties selected resolve these 
disputes in accordance with the laws, rules and practices, 
which govern the community. These body of laws, rules 
and practices constitute the substance of customary law 
applied by the community. These AJS institutions do not 
have any involvement with the State. They mostly work 
relatively independently of any form of State regulatory 
mechanisms.

Examples of Autonomous  AJS systems in Kenya which 
the Taskforce interacted with include the dispute 
resolution systems within the Olposumaru village in 
Narok County; the Ebharasa among the Kuria; and 
the Rendille Community. Among the Rendille, dispute 
resolution is a function of the council of elders of each 
clan. The disputes are presented by the victims involved, 
a family, clan, or the community. The elders hear and 
determine the dispute. They then hand down binding 
decisions. Another example is this system, and which the 
TF interacted with, is the Ebharasa among the Kuria. The 
Ebharasa is the council of elders, which resolves disputes 
that arise within the community. Sessions are held usually 
under a tree. Members of the community can sit in during 
hearings. Once a dispute has been heard by these elders, 
they also issue binding decisions.

C. Practice of AJS in Kenya
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b) Third Party Institution - Annexed AJS Institutions

Third-party institution annexed AJS are processes that 
involve third-parties who are not necessarily members of 
the community. They are the ones who hear and resolve 
such disputes. These third-parties can be State sanctioned 
institutions like chiefs, the police, probation officers, child 
welfare officers, village elders under the County government, 
the Chair of Nyumba Kumis, among others. They can also be 
non-state related institutions like churches, Imams and Sheikhs 
among Muslims, other religious leaders, social groups such as 
Chamas, NGOs and CSOs. The main characteristic in this model 
is that the state and non-state third parties are not part of any 
state judicial or quasi-judicial mechanisms.

Under this model numerous examples exist. These include the 
Kibera Legal Centre. Some of these forums usually refer matters 
to the local administration and CSOs for resolution. The Lang’ata 
Legal Aid Centre is another example. This forum is involved 
in dispute resolution at the community level. The dispute 
resolution is conducted by paralegals from the community who 
have undergone training by various institutions including the 
Legal Resource Foundation (‘LRF’). CSOs such as the LRF offer 
capacity assistance to the Centre to assist in the resolution of 
disputes. In many informal settlements in urban areas and in 
rural areas chiefs are involved in dispute resolution. Disputes 
are brought before Chiefs who hear and act as important third- 
parties for their resolution. There are also CSOs who offer 
dispute resolution services such as Kituo Cha Sheria and FIDA. 
These also handle and determine disputes within communities.

c) Court-Annexed AJS Institutions

Court-Annexed AJS refers to AJS processes that are used to 
resolve disputes outside the court, although under its guidance 
and partial involvement. Like Court-Annexed Mediation, Court-
Annexed AJS works closely with the court and court officers 
in the resolution of disputes. This is done through a standard 
referral system between the Court, Court Users Committees 
(‘CuCs’), the AJS processes, and other stakeholders such as 
the ODPP, Probation Office, and Children’s Office. The AJS 
mechanisms are linked to the courts through the CuCs and 
receive the guidance of the court and its officers such as Office 
of the Director of Public Prosecutions (‘ODPP’), probation 
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officers and children officers in the resolution of disputes. 
This dispute resolution model mergers the community-based 
mechanisms and the formal justice system. The court can refer 
matters to the AJS mechanism and the AJS mechanism can refer 
the matter to the courts on a referral system.

Examples of this model include the Isiolo court-annexed AJS 
mechanism. The Isiolo Law Courts court-annexed AJS involves 
the council of elders of different clans in the resolution of 
disputes. The council of elders resolve disputes within the 
community. They also work closely with the court officers 
such as probation officers and children officers who may give 
direction on the requirement of the law when handling certain 
cases. The court may refer disputes to the elders where parties 
have agreed to the process or where it is determined that the 
elders are best placed to resolve the dispute. Similarly, elders 
refer disputes to the court.  Other examples  of Court-Annexed 
AJS Mechanisms now in existence include: Karatina Law Courts; 
Othaya Law Courts; and Kangema Law Courts.

d) Regulated AJS Institutions

These kinds of AJS involves practices where AJS mechanisms 
are created, regulated, and practiced either entirely or partially 
by State-based law or statute. These models include States 
that incorporate AJS mechanisms like traditional courts in 
their court systems as part of their judicial mechanism or local 
government structures. The creation and regulation through 
statute means that these AJS institutions are part of the State-
based dispute resolution systems and the third-parties involved 
are in certain instances remunerated by the State. Examples 
of these practices of AJS can be found in South Sudan, South 
Africa, and to some extent Botswana.
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The Taskforce will make recommendations clustered as follows:

a) A didactic model of engagement with AJS Institutions to mitigate 
the potential possibilities of abuse and human rights violations: 
the recommendation is that the Judiciary takes a lead role in 
this engagement in line with its obligations under Article 159 
of the Constitution.

b) A recommendation that models 1, 2 and 3 described above be 
encouraged – but not the 4th model (regulated AJS Institutions). 
This recommendation will mean that the existing models 
continue as they are. The only change will be the introduction 
of minimum standards and procedural safeguards which all 
AJS practitioners must follow. This will be in a statute whose 
aim would be facilitate rather than regulate AJS.

c) A recommendation to develop an appropriate judicial 
operational doctrine of interaction between Courts and matters 
determined by or before AJS Institutions: The three models of 
AJS recommended above will inevitably have some interactions 
with the established courts under the Constitution. Article 48 
of the Constitution guarantees access to justice to everyone 
and Article 50 of the Constitution guarantees the right to a 
fair trial (under Article 25 this right can be catheterized as 
non-derogable). Read together these two provisions mean 
that inevitably informal means of dispute resolution would 
inevitably be subjected to the rigors of the Bill of Rights. 
Additionally, the freedom to personal liberty and the concept of 
civic autonomy permit and mandate individuals to pursue all 
available avenues of dispute resolution provided by the State. 
This means therefore that the AJS models presented above will 
inevitably interact with the courts. An appropriate doctrine of 
this interaction should thus be developed and operationalized. 
Such a doctrine must carefully calibrate civic autonomy and 
constitutional values.

d) Establishment of Court-Annexed AJS in all Court Stations: A 
recommendation that all Court Users Committees consider 
establishing Court-annexed AJS mechanisms in line with the 
practices, customs, and norms of their localities.

e) Enactment of an AJS Statute: A recommendation that a statute 
be enacted to facilitate AJS mechanisms. The Statute should be 
facilitative rather than regulative. However, it will provide for 
certain minimum requirements and procedural safeguards for 

D. Key Recommendations for AJS in Kenya
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AJS Institutions, standards and guidelines for operations and 
the operational doctrines for interactions with Courts.

f) Training on AJS for all Judicial Officers and Judges: Given 
the key importance of AJS in the constitutional set up, it is 
imperative that all Judges and Judicial Officers be sensitized 
on AJS. The Judiciary Training Institute in collaboration with 
the AJS Taskforce to develop an appropriate curriculum.

PART II: SUBMISSIONS OF THE JUDICIAL SERVICE COMMISSION 
ON THE NINE (9) THEMES OF THE BUILDING BRIDGES 
TO UNITY ADVISORY TASKFORCE (BBI)
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BACKGROUND

The task of the Building Bridges to Unity Taskforce (BBI) 
revolves around nine themes as set out below.

1. Ethnic Antagonism and Competition
2. Lack of National Ethos
3. Inclusivity
4. Devolution
5. Divisive Elections
6. Safety and Security
7. Corruption
8. Shared Prosperity

9. Responsibilities and Rights

The JSC proceeds on the premise that these are not new issues 
that the country suddenly now faces. Rather, their recurrence 
is a reflection of our failure as country to make the appropriate 
mental and behavioural shift that aligns perfectly with the 
constitutional and institutional frameworks that have been 
developed in the last decade. From Agenda Four Initiatives; to 
the Kriegler Report; to the  Waki  Report;  to  the  Constitution,  
2010;  to the Economic Recovery Strategy Paper; to Vision 
2030; to Truth Justice and Reconciliation Commission (TJRC) 
Report, just to mention a few, Kenya has the most elaborate 
and comprehensive governance reform framework designed 
and developed to deal with the BBI nine themes – and more.  
That they are seemingly not working is an indictment of us 
individually and collectively as leaders and citizens. They 
reflect more a failure to change our behaviour, beliefs, values, 
choices and general civic culture,  and less an absence of ideas 
and institutions to address these governance and development 
challenges in order to create a more perfect, cohesive, 
democratic and prosperous nation.

Unless BBI addressees itself with honesty, candour, and 
courage to the question of why these existing institutions 
and initiatives are sub-optimal in their outcomes and, more 
critically, determine what role leaders and citizens have played 
in undermining them, then its report will merely join the 

PART II: SUBMISSIONS OF THE JUDICIAL SERVICE 
COMMISSION ON THE NINE  THEMES OF THE 
BUILDING BRIDGES TO UNITY ADVISORY 
TASKFORCE
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already existing large body of work to be ignored, undermined or 
poorly implemented.

Our nationhood is for us to create and build, but we cannot 
successfully do so if we engage in selective amnesia, dishonest 
national conversations, lack of commitment and courage to honestly 
implement what has been agreed on, and a parsing of truth that 
glosses over our individual and collective responsibilities for the 
crises that the country faces.

In this Memorandum, the JSC briefly discusses issues under each 
theme; demonstrates what it has done on the subject matter; and 
then makes a few recommendations.

The following are the views of JSC on each of the nine themes.

1. Ethnic Antagonism and Competition 

Kenya’s ethnic diversity should be a boon. Unfortunately, the political 
instrumentalisation of ethnic identity has rendered it a bane in our 
national life, and effectively neutered its potential benefits. Very 
sadly, ethnic identity has become a barrier and a burden, something 
on which Kenyans are permanently on a defensive footing, in spite of 
the constitutional proclamation of being ’proud of our diversity’.

The Constitution provides for ethnic  balance  and  respect  for diversity 
in appointments. The Judiciary is bound  by  these requirements. In 
its recruitment processes and judicial determinations, the Judiciary 
has steadily upheld and promoted this principle. JSC notes that the 
Judiciary has performed well in ethnic and gender balance. Presently, 
the Judiciary is the only arm of government that is compliant with 
respect to the one third gender diversity requirement, both in its 
State Officer and Public Officer cadres.

The Judiciary is inching closer towards perfect gender parity among 
judges. Out of a total of its 154 judges, 87 (56%) are male and 67 
(44%) are female. Among staff, the Judiciary has achieved a 50:50 
gender parity. Out of 5338 judicial staff, 2668 are female while 2670 
are male.
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As shown in the charts below, The Judiciary is a diverse 
institution and is representative of the face of Kenya in all 
cadres of Judges, Judicial Officers and staff.
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Judges Distribution by Ethnicity

ASIAN 2

CHONYI 1

EMBU 2

KALENJIN 13

KAMBA 18

KIKUYU 39

KISII 11

KURIA 1

LUHYA 22

LUO 23

MAASAI 2

MBEERE 1

MERU 6

MIJIKENDA 1

POKOMO 1

SAMBURU 1

SOMALI 1

SUBA 3

TAITA 2

TESO 1

(blank) 3

Grand Total 154

JUDGES DISTRIBUTION BY ETHNICITY
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JUDICIAL OFFICERS (MAGISTRATES, REGISTRARS, KADHIS) BY ETHNICITY

Judicial Officers (Magistrates, 
Registrars, Kadhis) By 
Ethnicity

Bajun 3

Bajuni 5

Basuba 2

Boran 1

Borana 8

Digo 4

Embu 13

Giriama 2

Kalenjin 56

Kamba 25

Kikuyu 97

Kisii 62

Kuria 1

Luhya 123

Luo 75

Maasai 3

Masai 3

Mbeere 1

Mbere 1

Meru 15

Miji Kenda 4

Mijikenda 3

Njemps 1

Pokomo 2

Pokot 3

Sabaot 2

Samburu 1

Somali 11

Suba 1

Swahili 3

Taita 2

Teso 2

Turkana 1

(blank) 1

Grand Total 537
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JUDICIAL STAFF BY ETHNICITY

Judicial Staff by 
Ethnicity

Other ethnicity 231

Ethnicity not defined 47

Sabaot 32

Kuria 32

Samburu 35

Pokomo 37

Teso 46

Turkana 53

Taita 54

Mijikenda 60

Borana 76

Somali 83

Maasai 88

Embu 107

Meru 289

Kamba 362

Kalenjin 414

Kisii 442

Luo 589

Luhya 665

Kikuyu 1069

Grand Total 4811
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The Judiciary is charged with  implementation  of  the  
Constitution  and  its values in various ways. The High Court, 
as the primary arbiter of the Constitution has developed 
jurisprudence that has promoted cohesion, diversity, equality 
and non-discrimination. Additionally, through enforcement of 
the criminal law, the subordinate courts have been called upon 
to deal with hate speech.

Whereas common public perception is that the  Judiciary  does  
not convict on hate speech, the JSC observes that successful 
conviction requires enabling law and quality prosecution. 
It is instructive to note that many hate speech matters have 
been withdrawn due to failure by witnesses to attend court, 
or to facilitate mediation. The few that proceed are so poorly 
prosecuted such that the evidence tendered (especially on 
electronic material) cannot secure a conviction based on 
the requirements of the Evidence Act. The Table in Annex 1 
illustrates the status of cases on Hate Speech in Milimani Law 
Courts only as of 30th May 2019.

Further, Section 29  of  Kenya Information  and  Communication  
Act, which criminalised the use  of  licensed  telecommunication  
equipment  for sending offensive messages, was declared 
unconstitutional by the High Court. However, the Attorney 
General did not appeal the decision. There is value in pursuing 
this option, or, in Parliament amending  the  law  to  make it 
constitutionally compliant.

JSC recommends:
a. That all  arms of government strictly 

observe the gender, ethnic and disability 
diversity requirements in the Constitution.

b. That appointments reflect the diversity 
requirement, which necessitates a mental 
shift. Even with an expanded Executive, 
unless this shift occurs, and a deliberate 
effort at inclusion is made, the feeling 
of marginalization will persist. That’s 
why with a 22-member Cabinet, several 
Principal Secretaries, Parastatal Boards, 
Ambassadors the feeling of ethnic exclusion 
still persists.
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c. Parliament should consider reviewing the 
Kenya Information and Communications 
Act to make it constitutionally complaint in 
line with the High Court judgment.

d. Strengthen the prosecution office and 
explore options of review of the Evidence 
Act with respect to electronic evidence.

2. Lack of a National Ethos

JSC observes that values are already actually enshrined in 
Article 10 (2), 232 (1), Leadership and Integrity Act, Public 
Officers Ethics Act among other statues. However, the challenge 
has been in promoting and making these values a living culture. 
Leaders, citizens and institutions are yet to make a cultural and 
behavioural shift to embrace and live up to these values. The 
leadership culture and attitude are such that these good and 
progressive values are sometimes seen as an inconvenience and 
an irritation, and attempts are always being made to subvert 
them. Several provisions in legislation enacted in fulfilment of 
various constitutional provisions have lowered the bar on these 
standards, and until the national leadership, with the support 
and commitment of the citizens, demonstrate a willingness to 
follow these values, no significant progress will be made. The 
issue is therefore not ‘lack of a national ethos’ but rather an 
unwillingness to live up to those ethos already identified and 
codified.

It should be noted that the Judiciary, through the Judicial 
Service Commission, has demonstrated its commitment to 
living up to the ethos and values enunciated in the Constitution. 
Administratively, several disciplinary actions have been taken 
against judges, magistrates,  and  staff. Since 2011, JSC has 
recommended Tribunals to investigate 7 judges. Almost 150 
magistrates and judicial staff have been dismissed, suspended, 
or reprimanded in the last eight years.

JSC recommends:

a. Review all legislation that have lowered 
the constitutional bar on values, ethos, and 
integrity.
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b. That the criteria for recommending the 
awarding of orders, decorations, and medals 
in recognition of outstanding or distinguished 
services rendered to the nation in various 
capacities and responsibilities to people is not 
clear and needs to be relooked.

c. That values can be inculcated in the school 
syllabus which will see a change in a culture 
that embraces the values of the Constitution.

3. Inclusivity and Devolution 

JSC deliberated on the two themes of inclusivity and devolution, 
which are related. The Judiciary has performed relatively well 
in the area of inclusivity in its recruitment policy that has paid 
attention to diversity in terms of regions, gender, and disability. 
In its expansion programme, the Judiciary has priprioritized 
priorit prioritized previously marginalised areas.

The Judiciary has made significant contribution in supporting 
devolution, both through its institutional development and 
jurisprudential pronouncements. Institutionally, the Judiciary 
is building courts in all counties across the country. It has 
devolved the procurement of some of  its services, such as 
cleaning and security services. It has partnered with several 
counties in building courts.

The number of High Court station has risen from 16 to 38 in 
the last 7 years, and there are Magistrates’ courts in almost 
all major sub-counties  in Kenya. A policy decision has been 
made to establish High Court stations in all the remaining 9 
counties and at least a magistrate’s court in all the remaining 
133 sub counties. Additionally, to fast track county matters, 
each court station is required to open a Separate Register 
for county matters. The Chief Justice issued a waiver that 
county  governments  should  not pay fees in those matters. 
Jurisprudentially, all the tiers of the court have made decisions 
that have substantially edified devolution, a fact officially 
recognised by the Council of Governors.

The only outstanding issue has been the sharing of revenue. 
The Council  of Governors has been concerned that Counties 
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do not benefit directly from court fines collected as a result of 
enforcement of County Laws and Regulations. JSC observed 
that the fines and fees collected at the counties by the courts 
are required to be channelled to the National Treasury as 
provided for by the Constitution. The Judiciary has therefore 
continued to remit these collections to the Consolidated Fund 
in compliance with the Constitutional provisions.

JSC recommends that:

a. Mechanisms for the sharing of revenue 
generated from County Legislation be agreed 
on at the  Summit  between the President 
and the Council of Governors which may be 
expressed in legislation as a Conditional Grant.

b. Increase the budget  allocations  to  Counties  
to  match their Fourth Schedule functions 
but significantly tighten accountability 
mechanisms.

c. Judiciary to be given additional resources to 
enable it expand access to justice by establishing 
High Court Stations in all the 9 counties that do 
not have High Court stations and magistrate’s 
courts in all the 133 sub-counties that currently 
do not have either a magistrate’s or mobile 
court.

4. Divisive Elections 

JSC observed that the issue of divisive elections was exhaustively 
covered in the Commission of Inquiry into Post- Election 
Violence (CIPEV) Report (Waki Report) and the Report of the 
Independent Review Commission on the General Elections held 
in Kenya on 27 December 2007 (Kriegler Report). The country 
simply needs to revisit those reports and remain faithful in 
their implementation. The country needs to be honest with 
itself: the problem is not divisive elections per se, but, rather, 
the absence of integrity in electoral management. The country 
has witnessed peaceful elections before, where electoral defeat 
has not resulted in large scale violence (1997, 2002 and the 
2005 and 2010 referenda).

JSC observed that the bitterness surrounding elections is 
driven by the fear of economic exclusion, and, even worse, by 
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a manufactured fear and hatred of ‘the other’ – a patently false 
but devastating narrative invented by politicians as a basis for 
mobilising votes. Consequently, peoples’ identity are injured 
and punished in the first instance, and then subsequently 
subjected to economic exclusion, in the second. When you 
add an integrity- free electoral process, from party primaries 
to the general election, overseen by an electoral body whose 
independence, transparency and efficiency is doubtful, you 
create a tinder box. JSC observed that the excessive use of the 
money during election campaigns, and unduly securitisation of 
electoral processes, precipitate further divisions and tensions 
thus setting the stage for national conflagration.

JSC observed that the Judiciary has made an important 
contribution in dealing with divisive  elections. By establishing 
the Judiciary Committee  on Elections (JCE), the administration 
of election litigation has been efficient, and decisions in election 
petitions by Tribunals and courts have been timeous and within 
the time stipulated by the Constitution and the Law. The table 
in Annex 2 illustrates this for the 2013 elections where 188 
petitions were filed and determined and 2017 elections where 
388 petitions were filed and determined. We shall continue to 
determine electoral disputes strictly within the law.

JSC recommends that: 

a. Parliament reviews legislations governing  the  
operation  of the Political Parties Tribunal and 
political party dispute settlement mechanisms 
to enable them effectively deal with pre-
election disputes.

b. Review and enforce the law governing political 
spending during the election campaign period.

c. Strengthen enforcement of the Election Code of Conduct
d. All parties should work towards improving the 

public confidence in the Independent Electoral 
and Boundaries Commission particularly 
regarding the upcoming boundaries 
delimitation process.

e. All parties should respect and protect the 
independence of the IEBC, which, also, should 
actively defend its independence and cultivate 
public confidence through an open, transparent, 
effective and accountable modus operandi.



Memorandum of the Judicial Service Commission ( JSC) to the Building Bridges Initiatve (BBI)62

5. Safety and Security
    

JSC observed that there are a lot of natural disasters which are 
man-made, environmental issues such as interference with 
drainage system, collapsing of buildings, collapsing dams, road 
accidents involving oil tankers, influx of terrorists in the country 
due to weak immigration checks, all which point to greed and 
corruption due to failure to adhere to rules and procedures. 
The Judiciary has dealt with terrorism cases as shown in the 
table in Annex 3.

6. Corruption 
   

The fight against corruption is an old one, dating back to 
1965 when Parliament enacted the now repealed Prevention 
of Corruption Act. Since then, several other initiatives have 
been undertaken yet the problem persists. The Report  of  the  
Task force  on the Review of the Legal, Policy and Institutional 
Framework for Fighting Corruption in Kenya identified no 
fewer than  38 pieces of legislations that  deal  with  corruption.  
Fighting corruption is primarily a political problem. It is our 
belief that Kenyans, regardless of ethnicity or class, will support 
the fight against corruption if the leadership at all levels evince 
credibility, demonstrate resolve, and execute the fight with 
fairness, firmness and consistency.

The Judiciary has lent support to this fight over time in various 
ways. It has made several convictions as shown in Annex 4. 
Presently, the Judiciary has strengthened the Anti-Corruption 
Court in Milimani, Nairobi, the country’s busiest court, by the 
appointment of 10 permanent magistrates and 6 relieving 
ones. Further,  a majority of Principal  Magistrates  and  above  
are also gazetted as Anti-Corruption Magistrates to deal with 
these cases country-wide. The Anti-Corruption Division of the 
High Court has been established.

JSC further observed that anti-corruption laws provide for low 
fines, leading to unnecessary attacks against the Judiciary. For 
instance, the Housing Levy Regulations which regulates the 
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Affordable Housing Scheme provides for imprisonment for 
a term of two years or to a fine not exceeding ten thousand 
shillings if one misappropriates any funds or assets of the 
housing funds.

JSC further observed that Judiciary is responding to instances 
of corruption allegations internally by disciplining of officers 
accused of the vice. The discipline data of the JSC demonstrates 
this.

JSC recommends that: 

a. Fighting corruption is primarily a political 
issue. Enhance the political responses to 
corruption. The Executive and Legislature 
should, just like the Judiciary has done, use fair 
but firm and decisive administrative action to 
deal with corruption within its ranks. The over-
reliance on criminal justice system is slow, and 
sometimes not as effective as it should be given 
the heavy evidentiary burden.

b. The investigative and prosecutorial agencies 
should improve on the quality of their work 
in order to present cases that can secure 
convictions. They should minimize applications 
for adjournment, relook at their framing of 
charges, so that the cases are concluded quickly.

7. Shared Prosperity 
  

JSC observed that the underlying philosophy and design 
of the Constitution is imbued by a strong sense of shared 
prosperity. ‘Equity’ is a national value, and it runs through 
numerous provisions of the Constitution, including public 
finance principles in Article 201. Property rights are respected, 
and an expansive socio- economic bill of rights provided for. 
Indeed, socio-economic rights were designed to partly deal 
with the notion of shared prosperity. Devolution was intended 
to unleash the economic potential and development of the 
‘peripheral’ areas of the country, and make rising tides lift all 
boats.
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The courts have responsibilities in helping achieve these rights, 
as well as make determinations that advance the developmental 
objects, purposes, and intent of the Constitution. There is a large 
body of case law on social- economic rights and devolution that 
the Kenyan Courts have developed and which have gone a long 
way in aiding in the quest for shared prosperity.

From a policy perspective, there are various well thought out 
strategies that the country had developed to ensure shared 
prosperity, but which appear to have been abandoned. The 
Economic Recovery Strategy Paper for Employment and Wealth 
Creation, 2003 -2007 as well as it sequel, Vision 2030.

The gap between rich and the poor is growing bigger, as the 
cost of basic commodities keeps rising, posing a challenge 
on security. This, in turn, leads to corruption in government-
driven initiatives; and in the devolved units in the procurement 
of goods and services.

The Judiciary reiterates that it will remain steadfast in the 
enforcement of socio-economic rights, protection of devolution, 
and protection of public finance principles in the Constitution.

JSC recommends that at the policy level, the 
Executive should remain on course with the Vision 
2030 blueprint.

8. Responsibilities and Rights 
  

JSC observed that the Bill of Rights is exhaustive on the rights 
accorded to citizens. Citizens have responsibilities, which they 
have been exercising, but not necessarily doing so responsibly. 
Citizen’s right and responsibility to public participation has 
been evident in a number of areas, including filing petitions, 
participation in public forum on bills before the House. 
Similarly, the right to litigate, especially on the Bill of Rights, 
has also been frequently invoked in pursuit of public interest 
causes. This means that the principle of ‘active citizenship’ is 
taking root  in the country.  The public has also exercised its 
right and responsibility   to vote. However, there are instances 
where public interest litigation has been hijacked. There have 
been cases where both the Executive and private individuals 
have defied court orders which is unfortunate.
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JSC recommends that: 

a. civic education be intensified with an 
emphasis on citizens’ responsibility

b. that the Constitution and the law 
be amended to make disobedience 
of court orders as a ground for 
disqualification for public/state 
office.
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Annex 2A:
CHIEF  MAGISTRATE MILIMANI  LAW COURTS    
(CRIMINAL COURT)  AS  AT  30TH   MAY,  2019  HATE  SPEECH  
&  INCITEMENT/ VIOLENCE CASES

1
Cr. 1934/18 Deborah Omondi 

Ongayo

Creating 
disturbance 
Using insulting 
language

Placed on 
probation for 6 
months

2 Cr. 2055/18 Seth Panyako & 
2 others

Creating 
disturbance

Defence hearing 
on 4/6/19, ct. 3

3 Cr. 2114/18 Edward Kiboi & 
another

Incitement to 
violence

Fresh hearing 
11/7/19, Ct. 6

4
Cr. 2180/18 Sheila Khasiala 

Indenya & 
another

Creating 
disturbance

Fresh hearing 
2/7/19, Ct9

5 Cr. 2182/18 Deborah Omondi 
Ongayo

Threatening to 
kill

Mention 5/6/19, 
Ct. 16

6 Cr. 2182
Deborah Omondi 
Ongayo

Creating 
disturbance

Fined Kshs.7,000 
I/d 21 days 
imprisonment

7 Cr. 2232/18 Lydia Nyachera 
Ongweso

Creating 
disturbance

Mention on 
5/6/19, Ct. 19

8 Cr. 2366/18 Petronilla 
Mwende

Creating 
disturbance

Mention 3/6/19, 
Ct. 19

9 Cr. 8/19 Daniel Patrick 
Obagi

Incitement to 
violence

Hearing 29/8/19, 
Ct. 4

10 Cr. 
39/19

Agnes Wambui 
Mwangi

Creating 
disturbance

Hearing, City 
Court 3

11
Cr. 
598/18

Peter Irue 
Mvunda

Creating 
disturbance

Accused 
discharged under 
Section 35(1)

12
Cr. 
907/18

Boniface Mweu 
Mutisya

Creating 
disturbance

Placed on one 
year probation on 
10/4/19

ANNEXES:

OUTCOMES/NO CASE/NO NAME CHARGE
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S/NO CASE NO NAME CHARGE OUTCOME

13 Cr. 1101/18 Joseph Gitonga 
Kihanya

Creating 
disturbance

Hearing, City 
Court 3

14 Cr. 1896/16 Patrick Kepha 
Ombasa

Creating 
disturbance

Fined Kshs.8,000 
I/d 3 months 
imprisonment on 
31/3/17

15 Cr. 1481/16 Timothy Wangila 
Sikeny & 6 others

Creating 
disturbance

Hearing 23/8/19, 
Ct 6

16 Cr. 1695/16 Geoffrey Kamau & 
another

Creating 
disturbance

Withdrawn under 
section 204 on 
31/3/17

17 Cr. 733/19 Mohammed 
Shadrack

Creating 
disturbance

Hearing 3/6/19, 
Ct 8

18 Cr. 1166/18 Jeremiah 
Wangari

Creating 
disturbance

Placed on 
probation for one 
year on 26/6/18

19 Cr. 1369/18 John Mwangi 
Wanjiru

Threatening to 
kill
Creating
disturbance

Hearing 26/6/19, 
Ct 16

20 Cr. 188/16 Joseph Mathenge
Creating 
disturbance

Withdrawn under 
section 87(a) on 
7/10/16

21 Cr. 292/16 Robert Mburugu 
Kithinji

Creating 
disturbance

Fined Kshs.5,000 
on 7/3/16

22 Cr. 749/16
Patrick Kinyua 
Mwangi

Creating 
disturbance

Withdrawn under 
section 204 on 
24/10/16

23 Cr. 918/16 Onesmus Kimani 
Ngunjiri

Creating 
disturbance

Hearing City 
Court 1

24 Cr. 1208/16 Barnaba Ngar 
Nyadicho

Creating 
disturbance

Acquitted under 
section 204 CPC 
on 17/3/17 by Ct 7

OUTCOMES/NO CASE/NO NAME CHARGE



Memorandum of the Judicial Service Commission ( JSC) to the Building Bridges Initiatve (BBI)68

S/NO CASE NO NAME CHARGE OUTCOME

25 Cr. 1306/16 Joseph Gitonga 
Kihanya

Creating 
disturbance

Mention 27/6/19, 
Ct 2

26 Cr. 135116

John Runge 
Irungu Vincent 
Omolo Riako

Creating 
disturbance

Fined Kshs.5,000 
I/d 30 days on 
8/9/16

27 Cr. 1358/16
Hassan 
Mohammed 
Noor

Creating 
disturbance

Fined Kshs.5,000 
I/d 30 days 
imprisonment on
6/9/16

28 Cr. 160/17
Moses Odunga 
Owuor

Creating 
disturbance

Fined Kshs.2,000 
I/d CSO for one 
month

29 Cr. 294/17
Misaka Kwoku 
Ochami

Creating 
disturbance

Discharged under 
section 35(1) on 
14/2/17

30 Cr. 320/17
Charles Onyango 
Odhiambo

Creating 
disturbance

Withdrawn under 
section 87(a) on 
7/7/17

31 Cr. 777/17 Samuel Matu 
Gikusu

Creating 
disturbance

Withdrawn under 
section 87(a) on 
29/11/17

32
Cr. 1011/17

Musamali Abel
Creating 
disturbance

Withdrawn under 
section 87(a) CPC 
on 24/4/18, Ct

33 Cr. 1252/17 Kennedy Lugabo 
Mutuka

Incitement to 
violence

Hearing 6/8/19, 
Ct 6

34
Cr. 1390/17 John Odhiambo 

Oketch
Incitement to 
violence

Hearing 17/7/19, 
Ct 2

35 Cr. 1467/17 Fred Murka 
Shiami

Hate speech Hearing 22/7/19, 
Ct. 7

OUTCOMES/NO CASE/NO NAME CHARGE
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S/NO CASE NO NAME CHARGE OUTCOME

36 Cr. 1502/17 Simon Lonyia Creating 
disturbance

Hearing 22/5/19, 
Ct. 12

37 Cr. 1561/17 Johnstone Nduya 
Muthama

Incitement to 
violence

38 Cr. 1562/17 Moses Kiarie 
Kuria

Incitement to 
violence

Hearing 10/6/19, 
Ct 1

39 Cr. 1572/17
James Karugu 
Njoroge & 4 
others

Creating 
disturbance City court

40 Cr. 1644/17
Paul Ongili alias 
Babu Owino

Incitement to 
violence

Hearing 22/7/19, 
Ct. 7

41 Cr. 1757/17
Sammy Kimani 
Kungu

Incitement to 
violence

Hearing 12/6/19, 
Ct. 18

42 Cr. 1819/17
Shalmal Naumi 
Kassim

Creating 
disturbance

Defence hearing 
on 24/7/19, Ct. 12

43 Cr. 1827/17
Daniel Owino 
Alango

Creating 
disturbance

Sentenced 
to 4 months
imprisonment on 
2/11/17, Ct. 1

44 Cr. 1884/17 Teresia Kilonzo Creating 
disturbance

Withdrawn under 
section 204 on 
13/12/17

OUTCOMES/NO CASE/NO NAME CHARGE
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Allowed 24
Dismissed 115
Withdrawn 17
Struck out 31
Pending 1
 

NOTES:
1. ‘Judgments delivered’ refers to judgments delivered on merits.
2. ‘Petitions struck out’ refers to petitions struck out on 

technical grounds.
3. *Re-trial ordered after appeal against striking out successful.

A. 388 election petitions filed in 2017 (other than Presidential 
Election Petition)

POSITION NUMBER
Governor 35
Senator 15
Women Representatives 12
Member of National Assembly 98
Member County Assembly 139
Party List Petitions
a) Filed in High Court 9
b) Filed in Magistrates Courts 80
Total 388

Summary of Outcomes

Total

POSITION

188

NUMBER TOTAL

160

139

89

388TOTAL
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A. As at 29th May 2019 the number of pending appeals were 4 at Supreme 
Court and three at the Court of Appeal:

COA Station Number pending Remarks

Malindi 1
EPA 10 of 2018 Ruling on 
application to strike out the 
appeal on 4th  July 2019

Kisumu 1(new) Notice  of  Appeal  filed  16  April 
2019

Nairobi None Finalised

Nyeri 1

EPA 16 of 2018 Directions given
on 21 May 2019: submissions to 
be filed: Hearing date to be taken 
on priority basis

At  the  Supreme  Court  (4  pending):  One  appeal  filed  in  2018  
had  two pending rulings, which have been determined. The appeal awaits 
Hearing on Notice. Three appeals were filed 2019. One awaits Judgment on 
notice (Hon. Martha Karua vs Hon. Waiguru) and two await Directions on 
3rd  June 2019
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B. Election Petition Appeals Filed - 245

POSITION NUMBER
Filed at the Supreme Court
Governor
(Wajir [2], Kirinyaga [2], Machakos [2] Kwale[1], Homa           
Bay [1], Nyamira[1], Laikipia[1], Lamu[1], Embu[1] )

12

32

Member of National Assembly: (Eldama Ravine, 
Embakasi East, Embakasi South, Kilgoris, Marakwet 
East, Gatundu North, Kabuchai, Wajir West, Nandi 
Hills, Luanda, Shinyalu, Changamwe Bonchari, Ugenya)

14

Senator (Lamu, 2) 2

Woman Representative (Marsabit) 1
Party List (3rd Tier Appeal) 3
Filed at the Court of Appeal
Governor 30

118

Senator 8
Woman Representative 5
Member of National Assembly 53
Appeal on Speaker County Assembly Petition 1
Member of County Assembly (2nd Tier Appeals) 12
Party List (2nd Tier Appeals) 9
Filed at High Court
Member of County of Assembly 52

95Party List Petitions 43

TOTAL APPEALS 245
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CHIEF MAGISTRATE MILIMANI LAW COURTS (CRIMINAL 
COURT) AS AT 31ST  MAY, 2019 TERRORISM CASES

S/NO CASE NO NAME CHARGE OUTCOME

1 Cr. 
1830/18

Mohamud 
Ahmed Abdi 
Farah Deis 
Sheikh

Commission of 
terrorist act

Hearing 11/6/19, 
Ct. 2

2 Cr. 6/19 Harrison 
Ontango Ongutu

Travelling 
to terrorist 
designated 
country

Accused 
discharged under 
section 87(a)

3 Cr. 31/19 John Ireri 
Mureithi

Recruitment 
of a person 
to a terrorist 
group Being in 
possession of an
article connected 
with commission
of terrorism

Hearing 11/6/19, 
Ct.1

4 Cr. 474/19

Unknown alias
Mire Abdulahi 
Ali
Hussein Abdille 
Mohamed 
Mohamed
Hassan Sheikh

Provision of 
property and 
services for 
commission of 
terrorist act

Submissions 
4/6/19, Ct. 1

5 Cr. 532/19 Hussein Chai 
Mbui

Being in 
possession of 
article connected 
with commission 
of a terrorist act

Mention 13/6/19, 
Ct. 8

6 Cr. 
1019/14

Ali Said 
Mohamed alias 
Saidi Mohamed

Being in 
possession of an 
article connected 
to terrorism 
offence

Acquitted under 
section 215 on 
16/6/16

   Annex 2 C:
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S/NO CASE NO NAME CHARGE OUTCOME

7 Cr. 128/14 Peter Wangondu 
Kiambati

Making false 
statement contrary 
to section 20 of 
prevention of 
terrorism

Withdrawn by the 
DPP under section 
87(a) on 28/6/16

8 Cr. 1396/17 Abdinoor Adan 
Alinoor Osman 
Abdifatah Abdi

Conspiracy to 
commit a terrorism 
act contrary to
section 23(2) of 
prevention of terrorism 
act

Fined 
Kshs.10,000
I/d 1 month 
imprisonment

9 Cr. 1408/17 Abdirahman 
Abdullahi Adan

Conspiracy to commit a 
terrorist act contrary to 
section 23(2) of terrorism 
act Member of a terrorist 
group contrary to section 
24 of the terrorist act.

Dismissed under 
section 202 CPC 
on 19/7/18

10 Cr. 1646/17 Ali Elema Wario

Being a member of a 
terrorist group contrary 
to section 24 of the 
prevention of terrorism 
act

Withdrawn under 
section 87(a) CPC 
on 22/11/17

11 Cr. 1654/17 Mustafah 
Amiana Busisa

Membership of 
a terrorist group 
contrary
to section 24 of the 
prevention of terrorist 
act

Submissions on 
7/5/19
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S/NO CASE NO NAME CHARGE OUTCOME

12 Cr. 1678/17
Hashim 
Rashid 
Ahmed 
Mohamed 
Rashid 
Hassan

Being a member of 
a terrorist group 
contrary section 24 
of the prevention of 
terrorist act

Withdrawn under 
section 87(a) CPC 
on 29/1/18

13 Cr. 1196/18 Abikhalif 
Muhamed 
Adan

Being a member
of a terrorist group 
contrary to section 
24 of prevention of 
terrorism act 2012

Hearing 11/6/19, 
Ct. 10

14 Cr. 1235/18 Waleed 
Jein 
Ahmed

Facilitating the 
commission
of terrorist act 
contrary to 
section 9(a) of 
the prevention of 
terrorism act 2012

Hearing 28/6/19, 
Ct. 4

15 Cr. 1262/18 Halima Aden 
Ali

Provision of 
property for the 
commission of 
terrorism act 2012

Hearing 28/6/19, 
Ct. 4

16 Cr. 1524/16 George 
Ssegewa 
Jimmy 
Mukosa

Travelling 
to terrorist 
designated
country contrary to 
section 30(a)(i) of 
terrorism act

Withdrawn under 
section 87(a) CPC 
on 31/1/17
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S/NO CASE NO NAME CHARGE OUTCOME

17 Cr. 1526/16 Noah Zulu 
Kawazi Mbaya

Travelling 
to a terrorist 
designated 
contrary to
section 30(a)(i) of 
terrorism act

Withdrawn under 
section 87(a) on 
25/10/16

18 Cr. 1957/16

Sayed Nasrullah 
Ebrahim
Abdul Hasen 
Suface Gholi 
Moses Keya 
Mmboya

Collection of 
information 
contrary to 
section 29 
prevention 
terrorism act 
2010

Withdrawn under 
section 87(a) CPC 
on 14/12/16

19 Cr. 305/17 Ali Salah Abdi

Being a member of 
a terrorist group 
contrary to section 
24 of PTA no. 30 of 
2012

Case dismissed 
under section 202 
on 17/11/17

20 Cr. 531/17 Suzette 
Karungari

Being in possession 
of an article 
connected with 
a terrorism office 
contrary to section 
30 of PT act 2012

Judgement on 
24/6/19

21 Cr. 662/17

Ahmed Salim 
Kamiki 
Ramadhan 
Juma Salim

Membership of 
terrorist group 
contrary to section 
24 of PT act

Accused person 
acquitted under 
section 215 CPC 
on 5/4/18

22 Cr. 666/17 Ramadhan 
Juma Salim

Membership of 
terrorist group 
contrary to section 
PTA 2012

Acquitted under 
section 215 CPC 
on 5/4/18
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S/NO CASE NO NAME CHARGE OUTCOME

23 Cr. 787/14 Adan Mohamed

Being in 
possession 
of an article 
contrary to 
section 30 
prevention of 
terrorism act

Sentenced to 20 
years
imprisonment on 
14/3/16

24 Cr. 884/14 Abdirizack 
Muktar Edow

Promotion of 
offence related 
to terrorism 
activity

Count 1 - 20 years, 
Count II – 10 years, 
Count III
– 10 years, Count IV – 
10 years on 30/9/16

25
Cr. 1049/14 Sar Guracha 

Haro
Soliciting and 
giving support 
to terrorist 
group

Defence hearing on 
3/6/19, Ct. 1

26 Cr. 1055/14

Mohamed Yusuf 
Jibric Kaima 
Julius Kariuki 
Mwanaid 
Wanjiku Mwaidi 
Mweka Wanjiku

Being in 
possession 
of 
explosives

Accused 1 acquitted 
under section 210 
CPC
Accused 3 and 4 
acquitted under section 
210 CPC 5th  accused 
placed on 2 years’ 
probation
2nd  accused 
sentenced to 2 
years
imprisonment.

27 Cr. 1416/14 Ebrahim Saseed 
Ahmed

Collection of 
information 
for 
instigating 
the 
commission 
of terrorism 
act.

Withdrawn under 
section 215 CPC on 
14/5/15
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S/NO CASE NO NAME CHARGE OUTCOME

28 Cr. 166/14

Musdat Isamil 
Hashi
Sharif Ali Aden 
Ismael Ahed Igal 
Abdulahi Deare 
Unknown alias
Ayub

Commission of a 
terrorist act

Withdrawn under 
section 87(a) on 
2/11/15, Ct.1

29 Cr. 490/14

Hassan Mohati 
Omar
Fardosa Mohamed 
Abdi

Being in 
possession 
of explosives 
Committing of 
terrorism act

Acquitted under 
section 215 CPC 
on 29/6/19 by 
Hon. Ogembo

30 Cr. 750/14 Warque Pejene Sar Commission a 
terrorist act

Consolidated with 
1049/14, hearing on 
3/6/19, Ct. 1

31 Cr. 2043/17 Abdikadir 
Adan

Membership Hearing on
Hirbo of a terrorist 29/8/19, Ct. 4

group contrary
to section 24 of
the prevention 
of
terrorism act
Possession
of articles
connected with
the commission
of a terrorist
act contrary to
section 30 of the
prevention of
terrorism act
Collection of
information
contrary to
section 29 of the
prevention of
terrorism act
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S/
NO

CASE NO NAME CHARGE OUTCOME

32 Cr. 2/18 Zarqo Galabo Possession Hearing on
Gale of articles 27/8/19, Ct. 12

connected with
the commission
of a terrorist
act contrary to
section 30 of
the prevention
of terrorism act
2012
Possession
of articles
connected with
the commission
of a terrorist
act contrary to
section 30 of
the prevention
of terrorism act
2012
Membership
of a terrorist
group contrary
to section 30 of
the prevention
of terrorism act
2012
Membership
of a terrorist
group contrary
section 24 of the
prevention of
terrorism act,
2012

33 Cr. 504/18 Abdul Suleiman Travelling to a Mention 12/6/19,
Wanani terrorist training Ct. 7

design contrary to
section 30 (c)(i)
of the prevention
of terrorism act

OUTCOMES/NO CASE/NO NAME CHARGE



81Memorandum of the Judicial Service Commission ( JSC) to the Building Bridges Initiatve (BBI)

S/NO CASE NO NAME CHARGE OUTCOME
34 Cr. 591/18 Jeremiah Fundi

Wanjiru alias Abdullahi 
Fundi Wanjiru

Being a member
of a terrorist 
group contrary 
to section 224 of 
the prevention of 
terrorism act of 
2012

Withdrawn 
under
section 87(a) 
CPC on 
30/10/19

35 Cr. 700/18 Abdimajiti
Hassan Adan 
Mohamed Osman 
Nane Antony Kitila 
alias Rasta Makau
John Maina Kiarie
Lydiah Nyawira Mburu

Conspiracy to
commit a terrorist 
act
Membership of 
terrorist group

Mention on
5/6/19

36 Cr. 928/18 Francis Karishu
Macharia

Conspiracy to
commit a terrorist 
act

Ongoing

37 Cr. 939/18 Ibrahim Unda
Kitsao Suleiman 
Athman Kalama

Being a member
of a terrorism 
group

Accused 
acquitted
under section 
215 of CPC by 
Hon.
C.M. Nzibe 
on 22/3/19
Accused 
acquitted under 
section 215 of 
CPC by Hon.
CM 
Nzibe on 
22/3/19

38 Cr. 972/18 Vincent Anyula
Mutoko

Hoax of the
prevention of 
terrorism

Withdrawn 
under
section 
87(a) CPC 
on 27/8/18 
by Hon. T. 
Sinkiyan
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39 Cr. 994/18 Dek Abdullahi
Mohumed

Attempted Withdrawn 
under
section 
87(a) CPC 
on 11/10/18 
by Hon. M. 
Mutuku

40 Cr.
2048/15

Yasin Sambai
Juma

Receiving training
for purpose of 
engaging in 
terrorism act 
contrary to 
section 14(2)

6/3/19

41 Cr. 243/16 Abdullhafidh
Issa Faraj

Being in
possession of 
an article
connected with 
an offence under 
the prevention of 
terrorism act

21/6/19

42 Cr. 1133/16 Peter Gichungu
Njoroge & 
another

Travelling to a
terrorist training 
designated country 
contrary to section 
30(C)(1)

30/5/19

43 Cr. 1191/16 Abdi Jelle Ali Soliciting and
giving support for 
the commission of 
a terrorist
act contrary to 
section 9 of the 
prevention of 
terrorism act

12/7/17

44 Cr. 538/17 Rose Awinja
Ondumbu

Dealing in
property owned by 
a terrorist group 
contrary to section 
8(1)

9/11/19

45 Cr.
1750/13

Mohammed
Ahmed Abdi & others

Commission of a
terrorist act

6/12/19
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46 Cr. 993/15 Mohammed Ali
Abikar & others

-Count
I-Conspiracy to 
commit a terrorist 
act
-Count II- 
Committing a 
terrorist act
-Being a member 
of a terrorist group

18/6/19-3
convicted

One 
sentenced to 
serve a life 
sentence

Two sentenced 
to serve a 
cumulative of 
40 years.

47 Cr. 1453/17 Irshad Sahal Being in 4/9/19
Harsh possession

of explosives
contrary to
section 29 of the
explosives act

48 Cr. 517/15 Philip Ochieng Being a member 8/11/17
Omondi & of a terrorism
others groups contrary

to section 24

49 Cr. 333/17 Edward Oyoo Dealing in 15/3/19
Keya property owned

or controlled by
terrorist groups
contrary to
section 8(1)(a) of
the prevention of
terrorism act no.
20 of 2012
Dealing in
property owned
or controlled by
terrorist groups
contrary to
section 8(1)(C)

50 Cr. 273/18 Guyo Gorsa Being a member 6/6/19
Boru of a terrorist

group contrary to
section 24
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51 Cr. 343/19 Sakina Mariam Faillure to 4/6/19
Abdalla disclose

information
relating to
terrorists acts
contrary to
section 41(1) and
(2) of prevention
of terrorism act
2012

52 Cr. 373/19 Unknown Aiding and 4/6/19
alias Hassan abetting the
Abdi Nur and commission
Abdinoor of a terrorist
Maalim Osmail act contrary to
& another section 30 of

terrorism act
53 Cr. 483/19 Sadik Aden Aiding and 27/5/19

Mumin abetting the
commission
of a terrorist
act contrary to
section 30(e) of
terrorism act

54 Cr. 622/19 Victor Odede Conspiracy to 6/3/19
Bwire alias commit a terrorist
Abdulaziz act within Kenya

contrary to
section 23(2) of
prevention of
terrorist act, 2012

55 Cr. 788/19 Mohammed Provision of 27/5/19
Abdi Ali property for

the commission
of a terrorist
act contrary to
section 5(1)(a)
of prevention of
terrorism act,
2012

56 Cr. 813/19 Issack Ibrein Commission of 21/5/19
Robow a terror of the

act contrary to
section 4(2) of
the prevention
of terrorism act,
2012
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57 Cr. 353/19 Muktar Ibrahim Conspiracy to 27/5/19
& others commit a terrorist

act inside Kenya
contrary section
23(2) of the
prevention of
terrorism act

58 Cr. 364/19 Issack Omar Conspiracy to 6/5/19
Muhumed commit a terrorist

act inside Kenya
contrary section
23(2) of the
prevention of
terrorism act

59 Cr. 331/19 Sopha Njoki Failure to 6/4/19
Mbogo report suspicion

regarding
proceeds of
crime contrary
to section 5 and
44(1)

60 Cr. 795/19 Mohamed Abdi Provision of 6/10/19
Ali property for

the commission
of a terrorist
act contrary to
section 5(1)(a)
of prevention
of terrorism act
2012
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