
 
1. Who is taking action against PTM? 

 
ANSWER 
 

1.1. It is residents of the villages of Kgatlu (Goedetrou 366 LR), Lewaneng 
(Ketting 368 LR) and Ga-Ngoepe (Early Dawn 361 LR) who are taking 
action against PTM.  
 

1.2. Nyoffu Attorneys are representing an association of residents of these 
villages, who are aggrieved by PTM's commencement and continuation 
with mining and mining-related activities in violation of constitutional land 
tenure, environment, cultural and administrative rights of the three 
communities in that: 

 

1.2.1. PTM has failed to give the general residents of the two traditional 
communities of Kgatlu and Lewaneng, as lawful occupiers of the 
farms Goedetrouw 366 LR and Ketting 368 LR in terms of 
customary law, written notices followed by meaningful 
consultations in accordance with the custom and practices of the 
communities.  
 
1.2.1.1. The manner of carrying out notices and consultation is 

important as this is prescribed by law if the lawful 
occupiers are informal and communal land rights 
holders by virtue of not having secure land tenure rights 
that are registered with the Deeds Office. The applicant 
residents do not have registered title deed in respect of 
their individual residential sites and farming plots 
allocated to them in terms of customary law.  

 

1.2.1.2. The portion of land which PTM entered into pursuant to 
exercising the mining right it has recently been granted 
by the State, is used communally by residents of Kgatlu 
including the applicants. The applicants have 
communal land rights in respect of this land and 
according to the customary law practices by the 
residents; PTM not only must consult with the 
community but must further obtain their consent as a 
central principle of customary law practices and 
custom.  

 

1.2.1.3. A land reform law that protects these procedural and 
substantive individual and communal informal land 
rights is called Interim Protection of Informal Land 
Rights Act (IPILRA), which prescribes public notice, 
consultation and participation procedures and 
processes. The IPILRA provides that an informal land 
rights holder can be represented at the general 
community meeting convened to discuss common 



matters. Accordingly, even if Nyoffu Attorneys 
represents a single person, many persons are 
represented.  

 

1.2.1.4. This accord with the constitutional representation right 
provided in section 38 of the Constitution, which 
provides that a person may represent other persons 
who are not able to represent themselves if 
constitutional issues are at stake.   

 
2. Please list the main grievances being raised by the affected parties?  

 
ANSWER 

 
2.1. The main grievances include that: 

 
2.1.1. Failure or refusal by PTM to compensate the applicant residents 

of Lewaneng and Ga-Ngoepe for economic loss and damages to 
the farming plots, graves and boreholes.  
 
2.1.1.1. The claims of damages by the residents of Ga-Ngoepe 

were vindicated by an investigation conducted jointly by 
inspectors from the DMR and DWS as per the report 
attached. Notwithstanding, PTM rejected the claim 
presented by Richard Spoor Attorneys on behalf of the 
residents. 

 
2.1.2. Socio-economic loss of the community of Kgatlu, as PTM has 

failed to engage the residents about fair and equitable 
compensation for loss of use the parcel of land that measures 
630ha that is encumbered by PTM's mining right for placement of 
surface infrastructure.  
 
2.1.2.1. This is a very emotive issue for the residents in general 

and a matter that caused the residents who attended a 
general community meeting on Saturday 31 July 2021 
to refuse signing an interim surface lease agreement. 
This is in the context that Goedetrouw 366 LR farm is 
the only land asset for the Kgatlu 
community, bequeathed by their forebears.  
 

2.1.2.2. Accordingly, the residents demanded that the size of 
the infrastructure area be reduced before it could sign 
the agreement. The residents had earmarked the area 
for continuing to use it for grazing purposes and to in 
the near future use it for residential purposes for the 
expanding village.  

 

2.1.2.3. It is noted that a mining right cannot be granted in 
respect of a land used for agricultural purposes. 



 

2.1.2.4. It is further noted that a change to the approved surface 
layout plant is a major amendment that triggers 
requirement of an expensive and time-consuming EIA 
public participation process and specialist studies.  

 

2.1.2.5. However, PTM is not informing the residents about this 
legal requirement and the expense involved in requiring 
them to sign the lease agreement. The applicant 
residents see this as evidence that PTM is not 
engaging in good faith yet the leadership of Kgatlu 
community is handling this emotive matter with kids-
cloves contrary to the community's robust approach to 
the matter. 

 

2.1.2.6. In the interdict application the resident applicant 
(Goedetrouw 366 LR Concerned Residents) demand 
that PTM is interdicted from continuing with the 
unlawful commencement and carrying out mining and 
mining activities at their land pending an eventual 
amendment of the mining right should statutory 
appeals they have lodged and possible judicial review 
be dismissed and PTM is entitled to proceed with 
exercising mining right at the land. The amendment 
application will be resisted as PTM cannot be granted 
mining right at an agricultural land without the user's 
consent.  

 
2.1.3. On the other hand, the applicants are concerned about the 

unlawfulness of granting mining right at highly sensitive cultural 
and biodiversity area.  
 
2.1.3.1. The mining right area comprises land properties 

located at Makgabeng Plateau and surrounds, which is 
nominated as a National Heritage Site by the Rock Art 
Research Institute (RARI). It is for this reason that the 
South African Heritage Resources Agency (SAHRA) 
successfully appealed against the DMRE granting of 
environmental authorization (EA) under NEMA that 
approves location of the main surface infrastructure at 
Goedetrouw 366 LR.  
 

2.1.3.2. The applicant residents are aggrieved that the directly 
affected communities were not involved in the 
settlement discussions between the SAHRA and PTM 
as this infringed their constitutional and statutory right 
to fair and lawful administrative justice. Further, the 
mitigation plan that PTM was required to submit to the 
SAHRA as part of the settlement, was not subjected to 
public review by interested and affected parties. The 



applicants are not aware whether or not PTM submitted 
the heritage mitigation plan to the SAHRA as directed. 

 

2.1.3.3. The mining right area is within the Critical Biodiversity 
Area of Vhembe Biodiversity Reserve, in respect of 
which PTM's own biodiversity consultant has 
recommended that PTM should avoid placing surface 
infrastructure at Goedetrouw 366 LR in favour of 
alternative placement of surface infrastructure at 
Ketting 368 LR farm.  

 

2.1.3.4. The applicants have appealed against the granting of 
mining right at area as the granting does not meet the 
requirements of section 23(1)(d) of the MPRDA. 

 
2.1.4. The applicants deem PTM's BEE transaction as a fronting 

practice in that it circumvented complying with rural development 
and land reform economic empowerment of the Department of 
Rural Development and Land Reform (DRDLR), despite the 
resolution taken in November 2013 at a dispute resolution 
meeting chaired by the Regional Manager of the DMR that it 
accommodates this BEE policy. An official of the DRDLR in 
attendance of the meeting informed Adv. Mlibo Mgudlwa of PTM 
that Item 23.3 and 23.4 of the State Land Lease and Disposal 
Policy (SLLDP) applies to any commercial development proposed 
in respect of all the land properties within the former Lebowa self-
governing territory.  
 
2.1.4.1. Item 23.4 of the SLLDP requires that a developer divest 

in favour of directly affected informal land rights holders 
a ring-fenced and direct minimum 10% shareholding in 
the operating entity, notwithstanding any BEE target 
required by any other economic sector.  
 

2.1.4.2. In other words, the officials of DMR and DRDLR 
required that SLLDP operates alongside the Mining 
Charter in that PTM should accommodate the 10% 
free-rider shareholding in the 26% HDSA BBBEE 
transaction that in terms of Mining Chater II the mining 
industry is required to divest. 

 
3. What gave rise to these grievances that is raised in the court interdict and what 

avenues for reconciliation have been pursued before litigation? 
 

ANSWER 
 

3.1. The cause of action is Adv. Mlibo Mgudlwa's refusal to engage the 
applicants in negotiated settlement of the disputes mentioned above.  
 



3.1.1. The applicants have in March 2021 formally declared dispute by 
giving the Regional Manager a written notice in terms of section 
54(7) of the MPRDA, which notice was attached to a 
Memorandum of Grievances and Demands handed over to PTM 
during a protected protest action that the applicants embarked 
upon in May 2021.  
 

3.1.2. Section 54, the interpretation and application of which was dealt 
with recently in the Maledu Constitutional Court judgment, is a 
robust internal dispute resolution mechanism that must be 
applied in the case of an unresolved dispute or disagreement 
between a mining right holder and a surface right holder.  

 

3.1.3. Adv. Mlibo Mgudlwa persistently held onto a position that he will 
only engage with "legitimate" structures, notwithstanding that 
these structures have not lodged the same complaint and that it 
is an antithesis of the MPRDA for PTM to want to consult 
selectively. 

 
3.2. Adv. Mlibo Mgudlwa initially agreed to a mediation facilitation role 

proposed to be played by the Mayor of the Blouberg Local Municipality: 
Provided that the residents do not exercise their right to embark on a 
protected protest action. He subsequently back-tracked when the 
community insisted in exercising this constitutional right. 

 
3.3. It is noted that once PTM was on 8 July 2021 informed by the Chairman 

of a community representative structure that it was prevented from 
continuing with mining and mining-related activities at Goedetrouw 366 
LR camp, this triggered a peremptory obligation on the part of PTM to 
seek the intervention of the Regional Manager by way of giving the latter 
a written notice in terms of section 54(1)(a) of the MPRDA. Accordingly, 
it was no longer only the applicants’ responsibility to seek an avenue for 
settlement of disputes before the litigation was pursued. However and 
as noted already, Adv. Mlibo Mgudlwa arrogantly undermined the 
invocation of Section 54(7) mechanism by the applicants.  

 

3.4. This perfectly entitled the applicants to resort to launching the urgent 
application. However, this was not before the applicants through Nyoffu 
Attorneys indulged PTM to remove the cause of action by within 24hrs 
immediately stopping with the unlawful conduct and engaged the 
applicants in settlement discussion as contemplated under Section 54.  

 

4. What do the affected parties deem as the ideal outcome of the situation? 
 
 

ANSWER 
 

4.1. An ideal outcome of the situation is negotiated settlement in the context 
of an agreement of the parties to postpone the hearing of the urgent 



application in order for the parties to engage in settlement discussion 
under the Section 54 mechanism mediation process.  
 

4.2. As PTM is in any event not entitled to commence or continue with mining 
and mining-related activities without any water use General 
Authorization or water use license, it would need to suspend the current 
mining and mining-related activities whilst the settlement discussions are 
ongoing.  

 

4.3. Should PTM have acquired a General Authorization during the 
prospecting phase and this can be relied on, then PTM could continue 
with the current operations under suspensive conditions whilst the 
settlement discussions are ongoing and set to be completed within 90 
days period.     


