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INTRODUCTION 
 
 
On September 26, 2022, the Supreme Court of Kenya released via email the full Judgment in 

Presidential Election No 5 of 2022 Raila Odinga and Martha Karua –versus-  IEBC & 

 others (Consolidated).  We write this fuller response to place on the public record our objections to 

the Judgment and reasoning of the Judges.  Both lack integrity in fact and law, and are not grounded 

in any discernable logic.  We attack the judgment on several grounds, any one of which was 

sufficient to nullify the elections.  We argue that on all major planks of our Petition’s arguments, the 

Court failed to satisfy the basic requirements of a fair trial.   

Whereas Kenyans turned out in large numbers to vindicate their bourgeoning democracy, the two 

key institutions charged with protecting the voice of the people – the IEBC and the Supreme Court – 

negated and subverted the will of Kenyans.  We contend that the Supreme Court acted unethically 

and with blatant bias against the Petitioners.  The language directed at the Petitioners was 

sophomoric and unbecoming of the highest Court in the land.  Its words were that of an opponent, 

and not of an impartial arbiter.  In our Judgment, the decision lacks any jurisprudential or 

compelling precedential value. It will live in ignominy.  For these reasons, we conclude that the 

Supreme Court should be abolished because it is one of the biggest threats to our democracy. We 

regard the election result as wholly illegitimate and call upon Kenyans not to lose faith in the 

struggle for democracy.  We assure them we will continue to pursue justice.  

THE QUESTION 

1. Whether the technology deployed by the IEBC met the standards of integrity, verifiability, 

security, and transparency to guarantee accurate and verifiable results 

 

THE ISSUE 

The question of technology took center stage throughout the election period.  The key issue was 

whether the technology deployed by IEBC would irredeemably compromise and fatally corrupt the 

integrity of the elections.  Smartmatics International Limited Holdings B.V, a controversial 

international company that supplies voting technology to many countries, was contracted by IEBC  
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to manage Kenya’s 2022 elections.  Alarmingly, media reports show that the company has been 

involved in manipulation of elections in several countries.  From the beginning of the electoral cycle, 

and all the way to the way to the Supreme Court, many stakeholders accused Smartmatics 

International Limited Holdings B.V subterfuge and of malign intent to manipulate Kenya’s elections. 

The height of the controversy came dramatically when three Venezuelan nationals were arrested on 

arrival at Jomo Kenyatta International Airport with IEBC election materials.  Kenya’s investigative 

agencies accused the Venezuelans of being in illegal possession of the election materials.  It was 

established the Venezuelans worked for Smartmatics. 

 

THE CASE 

At the Supreme Court, the issue of technology centered on Smartmatics and in particular the 

activities of its agents who were said to have illegally accessed the IEBC servers during the electoral 

period.  Petitioners presented to the court evidence in the form of a report from the Kenya’s 

Directorate of Criminal Investigation regarding the activities of the three agents of Smartmatics 

arrested at the airport, namely, Jose Camargo, Joel Gustavo and Salvador Javier. The report included 

forensic analysis of equipment confiscated from the three.  The report showed that Jose Camargo 

was a systems administrator in the entire IEBC ICT System and could remotely access any database 

and add, delete, edit, or manipulate data.  Additionally, the report showed that a total of twenty-one 

(21) people had similar administrative rights, nineteen (19) of these were foreigners and two (2) were 

Kenyans.  Petitioners also presented evidence to the Court of their report on the court mandated 

scrutiny held from 31st August to 1st September.  The report provided evidence of computer log-ins 

given by IEBC itself that showed that at least four (4) foreigners were online the IEBC system where 

they were deleting and uploading documents. 

THE FARCE 

The reading of the foreword clearly indicates that the Court literally ran away from, or totally 

ignored, the evidence of the Directorate of Criminal Investigations.  Despite the fact that the 2nd 

petitioner, Martha Karua, gave Affidavit evidence and presented the various findings of the 

investigators, the court made no mention of it but instead said: 

“We further find that no evidence at all, meeting the requisite standard of proof, was 

presented by the petitioners to show that there was access to the system by unauthorized 

persons.”   
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However, before the Court was the affidavit of Martha Karua sworn on 27th August 2022, where in 

paragraph 16, she presents to the Supreme Court two forensic analyses reports from the Directorate 

of Criminal Investigations which proved the Petitioner’s case.  

The 2nd Petitioner anticipating that questions may be raised about the authenticity of the 

investigation reports, had obtained an Order from the High Court, following a request for 

information that had ordered the DCI to release the reports.  So, even the qualification of the 

Supreme Court regarding “the requisite standard of proof” did not apply to this evidence. 

Secondly, the Court ran away from, or totally ignored, the evidence presented by the Petitioners that 

the logs presented by IEBC during scrutiny showed at least four (4) foreigners operating on the IEBC 

system and deleting and uploading files. 

Shockingly, when the Petitioners filed their own findings on the scrutiny demanded by court, the 

Judges threw it out. They did not want to see the evidence. Yet, in their judgment, they say: 

“In an adversarial court system, like ours, the Courts and Judges are blind in the sense that 

they do not carry any investigative roles or gather evidence on behalf of the parties before 

them. They depend on and determine disputes from what the parties present. 

Consequently, cases are won or lost on evidence placed before the court.” 

After making this statement, they proceeded to totally ignore the evidence of the Petitioners and 

instead incredulously proceeded to use the evidence they had gathered “on behalf of the parties.” 

“The Scrutiny Report prepared by the Registrar of this Court did not reveal any security 

breaches of IEBC’s RTS” 

So, on one hand, the Supreme Court says Courts and Judges “do not carry out any investigative roles 

or gather evidence on behalf of parties”, then on the other hand, the Supreme Court proceeds to do 

exactly that – dismiss the evidence gathered by the parties, impose its own evidence and then decide 

the case.  

Unfortunately, the Scrutiny Report was itself of questionable integrity and was challenged 

throughout the process by the Petitioners.  But the Court deliberately ignored the integrity 

questions raised by the Registrar of the Supreme Court and on the process of preparing the scrutiny 

report. 

Firstly, in the report of the Petitioners on the scrutiny, complaints were made about the lack of 

neutrality and impartiality of the Registrar of the Supreme Court and her team. The report said for 

instance: 
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“Judiciary team declined parties to interpret the order but allowed IEBC over 1 hour and 30 minutes 

to interpret the order on images.” 

“Judiciary Registrar interpreted order to mean server image and not form 34s image.” 

“IEBC misled the team that they will avail image and declined at the last minute citing their own 

interpretation of the orders.” 

“The IEBC team availed appeared to be incompetent on basic Linux operations; or were deliberately 

sabotaging the exercise. They appeared to lack basic skills in navigating and operating Linux and 

cast doubts on being in charge of their systems. The exercise therefore did not proceed as expected; 

a concern which was brought to the attention of the Registrar.” 

However, faced with a situation in which its most senior officers were being accused of partiality and 

collusion and the sabotage of a judicial process and the due administration of justice, the Supreme 

Court found it served the interest of justice to strike out the accusatory report rather than 

interrogate the issue. 

Indeed, the Court instead accepted the position of the Registrar on the issue that was the exact 

opposite of what the Petitioners had said in their report. The Registrar had said: 

“Agents were granted supervised access to the live server through an interactive session.  All 

their concerns and questions were exhaustively answered through querying of server for 

logs, users, access trails, scrutiny of forms 34A, 34B, 34C at the operating system level and 

related details etc.” 

Even before the reports had been filed, the Petitioners had twice, two days in a row, appeared before 

the Court and complained that no access to the server was being granted and that the scrutiny was 

not taking place.  Each time, the Court insisted that access had been granted and the scrutiny was 

progressing smoothly. 

It was therefore farcical when, as the Court was insisting that access to servers had been granted, 

Smartmatics wrote a letter stating that it shall not grant access to the servers. The letter was 

submitted to the Registrar of the Supreme Court by the IEBC Advocates on the 1st of September 2022.  

Neither the Registrar nor the Judges of the Supreme Court ever made reference to its very clear 

position that Smartmatics would not comply with the Order of the Supreme Court to grant access to 

the servers. 
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THE QUESTION 

2. Whether there was interference with the uploading and transmission of Forms 34A from 

polling station to the IEBC public portal. 

 

THE ISSUE 

This issue arose because of problems that the Petitioners said were evident in the operation of IEBC 

processes.  

a. That the image of Form 34A was captured by the KIEMS kit as a JPEG image but ended up on 

the IEBC public portal as a PDF document. 

b. The logs obtained by the Petitioners during the scrutiny process showed that there was 

unauthorized access to the Result Transmission System (RTS) 

c.  Evidence from the forensic analysis done by the Directorate of Criminal Investigations showed 

that there was unauthorized access by foreigners to the entire IEBC system. 

d. That there was evidence of downloading and uploading of forms from and into the IEBC 

servers. 

THE CASE 

The Petitioners asked the Court to seek an explanation from IEBC why the image of Form 34A was 

converted from JPEG to PDF. The Petitioners made the case that PDF documents could be easily 

manipulated in an undetectable manner while it was impossible to manipulate a JPEG image 

without detection. 

The Petitioners also analyzed logs obtained from IEBC during the scrutiny exercise and showed that 

there was unauthorized access to the RTS. They also presented an official forensic analysis from the 

Directorate of Criminal Investigations. 

THE FARCE 

The issue of “why” was glossed over by the court and never addressed satisfactorily. The judgment of 

the Court on this issue reads more like an IEBC operational manual rather than a judicial analysis of 

a contested fact. The Court regurgitated what IEBC had said and declared it to be a judicial finding. 

The court said as a conclusion: 

“The allegation that IEBC, its officials and strangers used a tool to tamper with the forms 

34A before converting them to the PDF that eventually appeared on the public portal was  
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sufficiently explained when IEBC demonstrated how KIEMS kits captured and transmitted 

the image of Form 34A” 

IEBC simply explained and the court accepted without seeking the explanations the Petitioners were 

asking for.  For instance, a later finding on this issue said: 

“Regarding the allegation that the integrity of the public portal was compromised this was 

disproved by evidence of consistent attributes such as unique time stamps…” 

The Court did not require any proof that these measures were respected.  Indeed, the Court even 

finds that there was “consistent KIEMS reporting from verification to transmission of results” despite 

the fact that no audit had been done of KIEMS kits and that such requests by the Petitioners had 

been denied. There was also no evidence from IEBC of this “consistent KIEMS reporting” that the 

Court was convinced about. 

As stated earlier, the attempts by the Petitioners to produce evidence on technology was frustrated 

by the court when it struck off the Petitioner’s submission on what had happened during the 

scrutiny. This rejection of the Petitioner’s submission was reminiscent of the 2013 striking out the 

“Raila Affidavit” which ensured that the fraud of IEBC was never revealed.  But in this case it is worse 

because the court generated its own evidence and then rejected the evidence of the parties and 

decided the case on the court generated evidence. The Court thereby ceased to be an arbiter but a 

litigant. 

Even as it relied on the Registrar’s Report, the Court ignored those parts of the report that suggested 

that IEBC had been fraudulent.  For instance, the Registrar’s report indicated that the book that had 

come to be known as Form 34A Book 2, which was required to be sealed inside each ballot box, was 

missing on numerous instances. The Court did not demand any explanation from IEBC even as the 

Petitioner said these duplicates must have been used to generate alternative results.  

Neither did the Court comment on the finding of the Registrar that on numerous instances, the seals 

on the ballot boxes were different from those declared in the Polling Station Diary.  There were also 

cases where the Petitioners noted entries in the Polling Station Dairy were overwritten to hide the 

true serial numbers of the seals.  

But that could not come out because the Court struck out the Petitioner’s submissions and 

effectively prevented them from making their case. 
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THE QUESTION 

3. WHETHER THERE WAS A DIFFERENCE BETWEEN FORMS 34A UPLOADED ON THE IEBC 

PUBLIC PORTAL AND FORMS 34A RECEIVED AT THE NATIONAL TALLYING CENTRE 

AND FORMS 34A ISSUED TO AGENTS AT THE POLLING STATION. 

 

THE ISSUE 

Several months before the polling day, the Petitioners had raised the alarm on how IEBC was 

handling the issue of result declaration forms. The Commission had printed a separate and distinct 

booklet of Forms 34As which were only discovered during a an inspection exercise at the ballot 

paper printers in Athens, Greece. The Commission had also said it would not print Form 34Bs 

although the law required that they be printed with security features.  During result transmission, 

the Petitioners noted discrepancies in the forms supplied by some of their agents and those posted 

on the public portal.  In all these forms, the votes of the Petitioners had been reduced and that of 

their competitors had been enhanced. 

 

THE CASE 

The Petitioners presented to the Court copies of documents it had received and demonstrated how 

different they were from the forms on the portal. They also presented two forensic analysis reports 

from the document examiners that showed how the alternative forms were being generated. 

This issue was hotly contested by the Respondents and IEBC said that in their opinion the forms 

presented were “forgeries and doctored.” They did not produce evidence of such forging or doctoring 

save for a copy of form that was similar to that on the public portal. 

THE FARCE 

Whereas it was not disputed that alternative Form 34As had been printed, and it was not disputed 

these forms had been used in many cases, the court never asked IEBC to explain where the booklets 

were, or, where they had been used, or where the counterfoils were.  Instead, the court took the war 

to Celestine Opiyo and Arnold Oginga who had dared to raise the issue. 

“The purported evidence of Celestine Opiyo and Arnold Oginga sworn in their respective 

Affidavits were not only inadmissible but also unacceptable.” 
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It even proceeded to threaten the two Advocates. 

“This court cannot countenance this type of conduct on the part of the Counsel who are 

officers of the court.” 

“We must also remind Counsel who appears before this Court that swearing to falsehoods is 

a criminal offence and that it is also an offence to present misleading or fabricated evidence 

in any judicial proceeding.” 

 “One of the most serious losses an advocate may ever suffer is the loss of trust of judges for 

a long time.” 

This virulent attack on the Petitioners’ Advocates was not based on any evidence of forgery or 

fabrication.  It was based on an opinion of IEBC which the Court had decided concluded the truth 

on the issue. The opinion is captured by the court on paragraph 125 where it says: 

“The only logical explanation in their opinion for the difference in content, was that the 1st 

Petitioners’ forms were forgeries and doctored. Lastly that the purported agents of the 1st 

Petitioner must have engaged in the manipulation of the Forms that they presented to 

Court.” 

The Court surrendered its judgment on this matter to IEBC and preferred to go with the opinion of, 

not even commissioners of IEBC, but Presiding Officers of polling stations mentioned in the said 

paragraph 125.  In the meantime, IEBC was never asked, and has not explained till today, what 

happened to Form 34A Book 2. 

 

THE QUESTION 

4. WHETHER THE POSTPONEMENT OF THE GUBERNATORIAL ELECTIONS IN KAKAMEGA 

AND MOMBASA COUNTIES AFFECTED THE VOTER TURN OUT IN PETITIONERS 

STRONGHOLD 

THE ISSUE 

On the eve of the election, IEBC suspended the election in several electoral areas but importantly for 

the gubernatorial election in Kakamega and Mombasa. 
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THE CASE 

The Petitioners’ case was that both Kakamega and Mombasa were their strongholds and 

postponement of the gubernatorial election in the areas had a huge effect on the voter turnout in 

the Presidential election.  The Petitioners said that looking at the history of the postponement, it 

was clear that it was deliberate and intended to harm the Petitioners and favor their competitors. 

 

THE FARCE 

  

There was no contest that a postponement happened. There was no contest that there was a margin 

of 4% on the voter turnout between Kakamega and Mombasa and some of their neighboring 

counties. There was also no contest that the whole matter had been occasioned by failure of IEBC.  

That notwithstanding, the Court still found it necessary to insult the Petitioners. The Court says in 

paragraph 185 that the claim of the Petitioner “was undoubtedly for another red herring”.  Was it 

not sufficient to simply rule that the Court did not believe that the postponement affected the voter 

turnout in a way that could alter the final result of the election?  Or is it that because it actually 

could and did? 

 

THE QUESTION 

 

5. WHETHER IEBC CARRIED OUT VERIFICATION TALLYING AND DECLARATION IN 

ACCOPRDANCE WITH ARTICLE 88 (3)(c) 

 

THE ISSUE 

 

The Constitution and the Elections Act, state explicitly that the role of verifying and tallying of votes 

received from polling stations is vested in the Commission.  But the Elections (General) Regulations 

purported to give that role to the Chairman of the Commission. 

 

THE CASE 

 

The Chairman of IEBC, Wafula Chebukati, decided to rely on the Elections (General) Regulations to 

execute his mandate and thereby personally executed the role of verifying and tallying.  He then 

allocated duties to the other Commissioners not as a primary role for them, but as support to him.   
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Chebukati did not deny this and the Court noted, Paragraph 213, that: “On his part, the 

Chairperson of IEBC submitted that although he has the exclusive authority to verify and 

tally the Presidential election results as received at the National Tallying Centre, he did 

involve all the other Commissioners in the exercise before eventually declaring the final 

result.” Evidence was also given that the final result of the election was decided by the Chairperson 

unilaterally, that he did involve the Commission and that 4 Commissioners, being majority of the 

Commission, disowned the result of the Presidential election announced. 

 

THE FARCE 

 

The Court found, and rightfully so, that “the mandate of tallying and verification of votes is 

vested in the commission as a collective, and the Chairperson cannot exclude any member 

or members of the Commission.”  And it proceeded to emphasize that “The Chairperson does 

not have executive, special or extraordinary powers with regard to the tallying or 

verification of results.” The evidence before the Court was clear that the Commission had split 

into 4-3 with the majority rejecting the Presidential Result. Going by the Court’s finding that the role 

of verifying and tallying belongs to the Commission, and that the Chairman did not have executive, 

special or extraordinary powers, it meant that the unilateral declaration by Wafula Chebukati was 

unconstitutional and therefore a nullity. But this is what the Court said instead: 

“But are we to nullify an election on the basis of a last-minute boardroom rupture (the 
details of which remain scanty and contradictory) between the Chairperson of the 
Commission and some of its members? In the absence of any evidence of violation of the 
Constitution and our electoral laws, how can we upset an election in which the people have 
participated without hindrance, as they made their political choices pursuant to Article 38 
of the Constitution? To do so, would be tantamount to subjecting the sovereign will of the 
Kenyan people to the quorum antics of IEBC. It would set a dangerous precedent on the 
basis of which, the fate of a Presidential Election, would precariously depend on a majority 
vote of IEBC Commissioners. This we cannot do. Clearly the current dysfunctionality at the 
Commission impugns the state of its corporate governance but did not affect the conduct of 
the election itself.” 
 
The Court finds, like it had to, that there was a boardroom rupture and that the Commission has to 

act in unison, but curiously says there is no evidence of violation of the Constitution.  Indeed, the 

Court dismisses its own holding about all the members of the Commission being involved by calling 

the happening at IEBC as “quorum antics”.  It even says that the issue it had just ruled on would set 

“a dangerous precedent” if the judges were to follow their own decision on the issue.   
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We wonder whether the Supreme Court itself would view a 3-4 ruling – with a majority of Judges in 

dissent – as the Judgment of the court.   

THE DOCTRINE OF FUNCTUS OFFICIO 

In our view, The Supreme Court of Kenya violated the doctrine of functus officio, one of the 

mechanisms by means of which the law gives expression to the principle of finality. It is long 

established that the doctrine exists to give finality to decision making and prevents the court from 

revisiting a matter on merit-based re-engagement once final judgment has been entered with 

exceptions only where there had been a slip in drawing up the decision or where there was an error 

in expressing the manifest intention of the court. 

The giving of further detailed reasons once a decision with reasons has already been rendered is not 

at all contemplated under the provisions of Rule 23(1) of the Supreme Court (Presidential 

Election Rules) 2017. The Supreme Court is required to determine the Petition, that is, to render a 

final decision by giving final orders in the matter, and, owing to the time constraints involved in 

determining a Presidential Election Petition, the Supreme Court may choose to reserve reasons for a 

later date. 

The two options presented under the ambit of Rule 23(1) of the Supreme Court (Presidential 

Election Rules) 2017 are therefore, either to deliver a determination containing reasons within 14 

days, or to deliver a determination without reasons within 14 days and reserve reasons for delivery at 

a later date. There are no provisions at all for further detailed reasons to be provided once a 

determination with reasons has been issued. 

To issue further detailed reasons as the Supreme Court now purports to do, is tantamount to 

revisiting and re-opening the matter on its merits and is not in line with the provisions of Rule 23(1) 

of the Supreme Court (Presidential Election Rules) 2017 and runs afoul of the doctrine of functus 

officio.    

 
THE QUESTION 
  
6. Whether the declared President-elect attained 50%+1 of all the votes cast in accordance with 

Article 138 (4) of the Constitution. 
 
THE ISSUE 
The Constitution requires the winner of the Presidential election to have obtained at least 50 + 1% of 
all votes cast in the election. 
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THE CASE 
The Petitioners gave evidence of the manipulation of figures by IEBC in what they said was an 
attempt to ensure that the mathematical calculation achieved 50 + 1. The Petitioners say the figures 
IEBC was using were “a moving target” and were being changed without explanation to ensure that 
their competitor achieved 50 + 1. 
  
THE FARCE 
Despite the centrality of the issue of turn out the question of the achievement of 50 + 1, the Court 
treated the matter in a cavalier manner and allowed IEBC to “explain away” the grievous concerns 
raised by the Petitioners. 
For instance, Wafula Chebukati had told the country unequivocally that the voter turnout was 65.4% 
and that the same would vise. He had then revised that figure to 64.76%. The Petitioners’ case was 
that this was meant to ensure that their competitor achieved 50 + 1. 
The Court simply accepted IEBC brushing away the issue as a mistake. In fact, the Court 
characterized this as an “announcement error” and though the correction was being challenged as 
fraudulent, the court never asked the Chairman to explain or prove any of the figures. This was 
particularly prejudicial as the court had denied the Petitioners an order of scrutiny of the KIEMS 
kits. 
  
 
GENERAL COMMENTS 
 
The Judges conducted themselves as litigants in the consolidated Petitions. Their language was 
devoid of courtesy and sought to bolster the Respondent’s case while making condescending and 
denigrating comments against the Petitioners and their Advocates.  
 
The language of Court was not that of an impartial arbiter in an adversarial system. The words “hot 
air”, “fool’s errand”, “lost cause”, “vain attempt”, “wild goose chase”,  
“red herring”, “worthless pursuit” and “sensational” shall remain as painful festering wounds in the 
hearts of many Azimio supporters and Kenyans at large and shall be a pillory to which the 
reputation of the Supreme Court shall be held to public ridicule for generations to come.  
 
CONCLUSION 

The Supreme Court was created in the 2010 Constitution to be the pillar and anchor of the rule of 

law as the arbiter of last resort, especially on presidential election petitions.  When the Court falls 

flat on its face and abysmally fails to execute this most critical mandate, then Kenyans have a right 

to ask whether it should continue to exist.  We ask this existential question because we believe that 

our democracy is fake, and the Supreme Court has played one of the biggest roles in making it so. 

The Court is arguably the biggest danger to our quest for a democratic state. Kenyans need to 

consider whether the Supreme Court is serving the purposes for which it was established. 


