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I INTRODUCTION 

1. I have been commissioned by the Legal Resources Centre, the legal 

representatives of the complainant organisations, to draft this report and 

appear before the Commission of Inquiry into Policing in Khayelitsha (the 

Commission).   

2. I have perused some of the documentation before the Commission.  I have 

not, in the time available to me, been able to consider all the relevant 

evidence.  Where my analysis is based on conclusions of fact, I am informed 

by the LRC that those conclusions are consistent with the remaining body of 

evidence. Because I have not had the time to consider the evidence fully, 

many of my recommendations are general in nature. 

3. This Report is structured as follows: 

3.1. I describe my experience that qualifies me to make this report; 

3.2. I address issues related to sector policing and community policing; 

3.3. I deal with issues around arrest and detention; 

3.4. I consider some questions concerning discipline and proactive 

management; 

3.5. I make some general observations.  
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II EXPERTISE 

4. I have over 15 years’ experience in policing and criminal justice related areas.  

Since 2007, I have been the coordinator of the African Policing Civilian 

Oversight Forum (APCOF). Previously, I was the Director (2004 – 2007) of 

the Criminal Justice Initiative at the Open Society for South Africa (OSF-SA), 

and the Executive Director (2000 – 2003) of the Urban Monitoring and 

Awareness Committee (UMAC).  I have a BA (Hons) from the Centre of 

Criminality, University of Cape Town (2000).  I have published a number of 

papers on policing and police accountability in South Africa. 

 

5. APCOF is a network of African policing practitioners from state and non-state 

institutions.  APCOF takes a research and evidence-based approach to 

promoting democratic policing through strengthening civilian oversight of the 

police in Africa.  APCOF also provides technical support to state and non-

state actors, including the police and new and emerging oversight bodies in 

Africa.  

 

III COMMUNITY AND SECTOR POLICING 

6. In this section I wish to explore the role and functioning of community policing 

in Khayelitsha with specific regard to the role of community policing in both: 

(a) building and promoting the relationships between the police and 

community; and (b) holding police to account. 

7. The police in a modern democracy are accountable to multiple audiences. As 

such, effective policing oversight is seen as multi layered. One way of viewing 

police oversight is to see it as operating on three levels: state and government 
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control; social or civilian control; and internal control.1   Each sphere of 

oversight is important and together they provide a comprehensive system of 

accountability.  In this regard social or civilian control is important both in 

bringing issues to attention, and in communicating actions and outcomes.  It 

plays an important role in promoting confidence in the work of civilian 

oversight bodies and in advocacy efforts for reform.  

8. The philosophy of Community Policing underpins policing in democratic South 

Africa.  It is a hallmark of the transformation of the South African Police to the 

South African Police Service.  It provides the foundation on which to realign 

the erstwhile “regime policing”2 to that of a service attuned to the needs and 

priorities of the citizens it polices. Community Police Forums and Sector 

Policing are two interventions in a broader strategy to implement community 

policing. 

9. The Police Act 68 of 1995 established community policing. The objects of 

Community Policing are: 

9.1. establishing and maintaining a partnership between the community and 

the Service; 

9.2. promoting communication between the Service and the community;  

9.3. promoting co-operation between the Service and the community 

9.4. fulfilling the needs of the community regarding policing; 

                                            
1 C Stone and R Ward “Democratic Policing, A framework for Action” (2000) Policing and Society 10.  

2 Regime Policing is described as policing primarily responsible to the regime in power, responsible 

for controlling populations, focused on securing the interests of one dominant group. Democratic 

policing is defined by being accountable to the law, democratic government structures and the 

community, transparent and gives operational priority to protecting the safety and rights of citizens, 

protect human rights, provides a professional service and is representative. See Commonwealth 

Human Rights Initiative Police Accountability Too important to neglect too important to delay (2005). 
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9.5. improving the rendering of police services to the community at national, 

provincial, area and local levels;  

9.6. improving transparency in the Service and accountability of the Service 

to the community; and 

9.7. promoting joint problem identification and problem solving by the         

Service and the community.3   

 

10. Sector Policing supports the implementation of community policing and was 

introduced into South Africa in 1998. Among other goals, it seeks to address 

some of the challenges experienced with implementing community policing 

and community police forums. Police precincts are divided into smaller 

geographical areas, provided with dedicated resources and sector managers 

are appointed to manage sector policing and focus on understanding and 

responding to the particular dynamics of the sector in question. The station 

commander has overall command of sector policing at the station. 

11. SAPS National Instruction 3 of 2013 describes the objects of sector policing 

as to: 

 

11.1. prevent crime; 

11.2. encourage visible accessible policing; 

11.3. improve response times; 

11.4. improve investigations; 

11.5. improve networks; 

11.6. bring the police closer to the community; 

                                            
3 SAPS Act s 7(18)(1). 



5 
 

11.7. work in cooperation with the community; 

11.8. help the police better understand local problems by identifying and 

addressing underlying causes; and 

11.9. improve trust and confidence in the police. 

 

12. The implementation of sector policing requires: 

 

12.1. that the precinct be demarcated into sectors; 

12.2. a member be designated as a sector commander; 

12.3. a sector profile be developed; and 

12.4. a sector forum be established. 

 

13. In order to perform sector policing properly, the sector commander must 

develop and maintain a “sector profile” that describes the key features of the 

sector.  The profile …  The sector profile in turn should include: 

 

13.1. Estimated population of the sector; 

13.2. Size of the sector;  

13.3. Description of Sector boundaries; 

13.4. Demographic features of the Sector;  

13.5. Infrastructure;  

13.6. Existing community structures; 

13.7. Particulars of active or potential role players within the community; and  

13.8. Crime trends, crime related issues, causes of crime and contributing 

factors. 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14. The sector profile should be reviewed quarterly. 

15. The sector profiles, or sector plans that I have been provided with are 

generally superficial.  While they reflect some attempt to provide the requesite 

information, they do not cover all the issues they should, and do not do so in 

sufficient detail.  They are largely lists of organisations that, I am informed, are 

often inaccurate and incomplete.  Generally, there is little engagement with 

the nature of the crime in the area, or how it is related to the conditions in and 

the population of the sector.   

16. In order to promote the synergies between the Community Police Forums 

which are provide for in the Police Act and Sector Forum which are provide for 

in police Natational Instructions, representatives of the Sector Forums usually  

the Sector Commander are represented on the CPF. 

17. The Tshabalala Task Team Report4  acknowledges  

 

17.1. That the contribution of the Community Police Forum to improving 

community police relations is questionable due to the lack of 

participation by representatives of all relevant community structures. 

17.2. The poor relationship between the management of the Khayelitsha and 

Harare SAPS and their respective CPFs is not conducive for effective 

co-operation and partnership policing.   

17.3. There is very little interaction between the CPFs and the Khayelitsha 

Cluster and Provincial CPF structures. 

17.4. That the resourcing for Sector Community Policing is on the decrease. 

                                            
4 Task Team report on the Complaints regarding alleged inefficiency and a breakdown in police 

community relations in Khayelitsha Cape Town, SAPS Inspectorate Report, 2012 
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18. Ms Ntutu Mtwana in her testimony to the Commission echoes some of these 

challenges. She notes; 

 

18.1. Community representation on the CPFs is dominated by political 

parties. 

18.2. If SAPS worked more effectively with Neighbourhood Watches, had 

skilled sector mangers and sufficient resources crime could be 

addressed more effectively at neighbourhood level. 

18.3. Neighbourhood Watch briefings are usually conducted by 

Neighbourhood Watch coordinators and rarely police. 

18.4. Police rarely participate on Neighbourhood Watch patrols. In her 

opinion SAPS do not see themselves as part of the broader 

community, are content to leave community safety issues to the 

community, and only become involved when called to do so.  

18.5. Police priorities are not necessarily those of the community. Often 

these priorities conflict. 

18.6. Performance is dependent on the quality of management.  

18.7. There is a poor relationships between sectors and street committees. 

18.8. Police seemingly have insufficient knowledge of human rights and what 

it means to be a service as opposed to a force. 

18.9. There is frequent rotation of sector personnel and little hand over.  This 

makes it impossible for those personnel to develop deep knowledge of 

the sector, and to foster relationships with the relevant role-players in 

the community. 
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19. These challenges of Community and Sector Policing have been long 

discussed. Pelser, as far back as 1999,5 raised concerns with regard to the 

definition of community, and the limits institutional capacity within SAPS to 

implement community policing. 

20. Rauch and Dixon, in 2003, identified several challenges for Sector Policing 

including the demarcation of sectors and ensuring community representivity, 

sustaining resources and the potential conflict between national and local 

priority setting.6 

21. In a 2007 assessment of the SAPS against a set of indicators for Democratic 

Policing, Bruce et al make the point that the limitations we currently 

experience regarding CPFs “cannot be exclusively attributed to resistance by 

the police to more significant forms of accountability… but also reflect 

legitimate differences in concepts of the appropriate role of CPFs, as well as 

lingering distrust”. Quoting Gordon, the authors reiterate: “The limits of what 

has been achieved by CPFs may be seen as reflecting the limits of an 

approach to accountability that is based on communities that are ‘highly 

politicised, divided, hostile and fragmented’, and a police service ‘largely 

undertrained and under skilled’.”7 

22. The poor performance of community policing in Khayelitsha is evident in the 

allegations of a breakdown in relationship and the complaints of non-

responsiveness by SAPS and poor service. 

 

                                            
5 E Pelser ‘The Challenges of Community Policing in South Africa’ ISS Occasional Paper 42 (1999). 

6 J Rauch J and B Dixon ‘Sector Policing Origins and Prospects’ Monograph 97 ISS (2004). 

7 D Bruce In the Service of a Peoples Democracy (2007, CSVR). 
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General Observations: Community Policing 

23. Advocates of community policing argue in favour of decentralization and a 

reduction in central control and a bottom-up approach.8  While policing in 

South Africa is a national and centralized competency the importance of local 

ownership and responsibility at local level in achieving the objectives of 

community policing remains key to its success. 

24. The complexity and challenge of implementing Community Policing is real. 

However, because of the pivotal role the philosophy of community policing 

occupies in policing in South Africa, it is imperative that station management 

at the point of service respond to these challenges and build meaningful 

stakeholder partnerships around a consensus on priority areas, strategies and 

joint problem solving. This requires unequivocal commitment and leadership 

to prioritize community policing, set goals and targets, and ensure regular 

assessment by station management. Community Policing cannot simply be 

measured by whether or not a community police forum or sector forum is in 

place and meeting regularly. SAPS must develop and implement a 

comprehensive set of indicators and measures to be able to performance 

manage community policing across the organization.   

25. It is not apparent from the documentation provided to what extent the station 

management at a cluster level, and at the three Khayelitsha stations, have 

actively sought ways to resolve the challenges identified, monitored the 

implementation of these initiatives and evaluated progress. 

26. The tools and process to support the development of community policing 

including the identification of key priorities, the development of strategies and 

                                            
8 M De Boer Good Policing Practice: Instruments, Models and Practices (Asia Europe Foundation, 

2011). 
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safety plans, the management of implementation, and regular communication 

are available.  

 

Recommendations 

27. In my opinion, the investment in promoting full community representation, 

ensuring an effective secretarial function, training, a communication strategy, 

and an agreed plan of action (whether at sector or at community police forum 

level) are key to improving the effectiveness of the forum. Each of these areas 

are within the purview of station management working with their community 

colleagues to achieve.  

 

Community Representation 

28. In my personal experience working on facilitating community forums I have 

learnt that it is impossible to ensure full consistent representation at all 

meetings. There will be key stakeholders who, for a variety of reasons, will 

very rarely participate or not at all. This can be due to time constraints, 

marginalization at forum meetings or intimidation and can include diverse 

groups from the LGBTI community, the aged, youth, foreign nationals, 

business associations, cultural groups and political parties. Nonetheless, their 

input is vital in the interest of a comprehensive and balanced policing service. 

Simply to offer the option of joining the forum is not sufficient. SAPS 

management must constantly build community participation, if need be 

through bilateral engagements.  
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29. Underpinning the constant effort to expand the forum must be the ongoing 

development and updating of a stakeholder database. 

 

Secretariat 

30. A good secretariat is key to the success the success of the community police 

forum. Agendas should be produced timeously and ahead of meetings and 

circulated with minutes and supporting documentation (including relevant 

notes on meetings with stakeholders not participating on the forums). Meeting 

documentation must be disseminated timeously to as large a group of 

stakeholders as possible, not only to the members of the CPF.   

31. Minutes must be produced in such a way as to provide sufficient detail for 

those not at the meeting to follow the proceedings. 

 

Planning 

32. A forum plan at station and /or at sector level should inform the work of the 

forum and should ideally include awareness raising, promotion activities, 

monitoring and crime prevention. The plan needs to be developed jointly 

between SAPS and the communities on priority issues. 

 

Communication 

33. Regular quarterly progress reports summarizing activity should be produced 

and disseminated. Ideally progress should be reported on against an agreed 

plan of action.   
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Capacity Building 

34. Training and support for capacity-building include advocacy skills, monitoring 

and evaluation, communication, secretarial and conflict resolution. These 

courses have already been developed in partnership with DoCS and are 

immediately available. 

 

Conflict Resolution 

35. Conflict resolution and the provision of support by skilled mediators must be 

available to the community police forum and station management along with 

procedures on how to activate conflict resolution support.   

 

Conclusions 

36. The functioning of Community Policing and thereby the relationships between 

the Khayelitsha SAPS and the diverse community it serves can be improved 

by ensuring: 

36.1. Station management regularly assess the level of stakeholder 

engagement in or outside the Community Police and Sector Forums 

against stakeholder updated databases and take immediate steps to 

promote and facilitate participation. 

36.2. Forum Plans must be developed and regularly reviewed. Progress on 

safety plans at station and sector level should be made available at 

least quarterly and disseminated widely both in print and orally at 

community meetings. 
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36.3. Ongoing opportunities should be created for interested parties to brief 

station management on issues of concern.  

36.4. Weekly seminars on current issues affecting policing and safety in 

Khayelitsha should be arranged and held at the station.  

36.5. Outside expertise should be identified and called on to assist in the 

development of community policing. 

 

IV  ARREST AND DETENTION 

37. I have reviewed SAPS’ evidence pertaining to the use by SAPS officers of 

their power to arrest, and the procedural safeguards that SAPS officers are 

required by law to observe following the arrest of criminal suspects.  In my 

opinion, despite what I believe to be a reasonably sound legal framework for 

the appropriate use of arrest and detention, a lack of accountability to internal 

and external oversight and accountability mechanisms results in impunity for 

violations of the law by SAPS. 

38. The Task Team report raises concerns regarding large numbers of suspects 

arrested and detained and then released. Officers generally do not make 

statements regarding the reasons for the arrest, but the reasons forwarded for 

the release include not being able to link the suspects to the case. The Task 

Team also found that suspects were generally not charged with 48 hours. 

39. It is not apparent from the documentation perused whether any strategic and 

systemic action was taken by station management to correct the situation. 

40. South African law and our international human rights obligations through 

treaties and enshrined in our Constitution, provides that persons shall only be 

deprived of their liberty on grounds and procedures established by law.  Such 
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laws and their implementation must be clear, accessible and consistent with 

international standards and respect the lawful exercise of rights by individuals.  

The purpose of arrest is to bring to trial persons suspected of having 

committed an offence.  Arrests must not be motivated by discrimination of any 

kind, as provided for by the Constitution of South Africa. 

41. Section 35(1)(d) of the Constitution guarantees the right of everyone who is 

arrested for allegedly committing an offence to be brought before a court as 

soon as reasonably possible, but not later than 48 hours after the arrest; or 

the end of the first court day after the expiry of the 48 hours, if the 48 hours 

expire outside ordinary court hours or on a day which is not an ordinary court 

day. This right is further specified in section 50(1)(c) Criminal Procedure Act 

51 of 1977.  

42. While it appears that this right is generally respected, there certainly are 

instances in which the 48 hour limit is not met without the exceptions being 

applicable.9 

43. The 48 hour rule requires police investigators to work efficiently to determine 

whether there is enough evidence to bring a charge against the suspect being 

held. 

                                            
9 For instance, in S v Mkhize the detention of an accused who was lawfully arrested was put under 

scrutiny when he was not brought to court within 48 hours. Mkhize was arrested on 27 August 2009, 

but was brought before a court only on 6 November 2009, which the Kwazulu-Natal High Court 

qualified as a serious breach of his constitutional right. See S v Mkhize (CC 157/10) [2010] ZAKZDHC 

40; 2011 (1) SACR 554 (KZD) (14 September 2010), para 43. And in a case dating as far back as 

1931, a suspect who was arrested without warrant and escaped from custody after having been 

detained for more than 48 hours could not be convicted for the crime of escape as his custody was 

unlawful at the time. See Mtungwa 1931 TPD 466. 
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44. Failure by the police to adhere to the 48 hour rule indicates that they are 

either using their powers to arrest inappropriately (see above) or the 

execution of their investigation methodology is inefficient.   

45. Reasons for this are numerous and varied – includes lack of training, 

supervision and performance management, or a culture of impunity (i.e. if 

there are no consequences for consistent failure to bring charges within 48 

hours, there is no incentive for police to improve their performance). 

46. Further, I have been instructed that SAPS’ own evidence that SAPS officers 

often fail to attain the required level of reasonable suspicion prior to arrest 

and, following arrest, fail to make statements pertaining to the reason for 

arrests.10 

47. I have further been instructed that SAPS’ own evidence indicates that 

suspects in criminal matters are often not charged within 48 hours, despite the 

legal requirement that suspects are brought before a court within 48 hours11.  

48. If police organisations have inadequate resources, that also contributes to 

arbitrary arrest and unlawful police conduct during arrests. For example, 

police may not have access to resources to aid investigations, such as 

adequate staffing levels, vehicles or forensic facilities. This can lead to the 

problem of confession-based convictions, which is a recognised factor in 

relation to arbitrary arrest. So too, the lack of investment in police resources, 

such as defensive and non-lethal incapacitating weapons, can lead to a 

                                            
10 See, for example, the testimony of Colonel Wiese at 5079-5083 (24 March 2014). 

11 See Schooling and Leamy Report at paras 211 to 213 and the transcript of their evidence on 10 

February from pp 2265 to 2267.  That this is a consistent problem is confirmed by Capt Pillay, 

transcript 4058 – 4060 (20 February 2014). 
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heavy-handed approach to maintaining law and order, including the ill-

treatment of detainees during and immediately following arrest.12 

49. The lack of investment in police training can also create problems in relation 

to arrest and detention. The inadequacy of police training across the continent 

is routinely criticised as producing police officers who lack understanding of 

their rights and responsibilities, including in relation to arrest and detention, 

which leads to endemic corruption and human rights abuses, such as arbitrary 

arrest and detention.13  While I saw no specific evidence of a lack of training, 

the prevalence of arbitrary arrest and improper detention strongly suggests 

that the training is inadequate. 

50. Under-resourcing and poor training for criminal investigations, coupled with 

inadequate judicial oversight of police investigations and evidence collection, 

has contributed to the use of confessions as the basis for convictions, rather 

than investigation and evidence gathering. 

51. Across Africa, serious concerns have been raised about the extent to which 

oversight and accountability mechanisms are effective at holding police to 

account for misconduct and human rights abuses.14 Weaknesses in 

accountability mechanisms stem from a number of factors, including the lack 

of effective internal and external accountability mechanisms; mistrust or 

unavailability  of complaints mechanisms; and a general culture of impunity 

that pervades the criminal justice system.15  Without effective oversight, the 

                                            
12 L Edwards L ‘Pre Trial Justice in Africa An Overview of the Use of Arrest and Detention and 

Conditions of Detention’ (2013) 7 APCOF Policy Paper. 

13 Ibid. 

14 Ibid. 

15 Ibid. 
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police are not incentivised to act lawfully, and victims of arbitrary arrest or 

police abuse are not provided with recourse. 

 

Recommendations: Arrest and Detention 

52. A set of Guidelines on Police arrest and Detention are currently being 

developed by the African Commission on Human and Peoples Rights. These 

Guidelines provide for a rights-based approach to police arrest and detention 

including police arrest, police custody, pre-trial detention, conditions in 

detention, vulnerable groups and accountability and remedy. The SAPS 

should review their instructions and training on arrest and detention against 

these guidelines along with ensuring  these principles and approaches to 

arrest and detention are clearly displayed at police stations 

53. The lay visitors system should be re-introduced as an integral part of the role 

and function of community police forums.  Persons serving as lay visitors 

should be trained principles of a rights based approach to police arrest and 

detention 

 

V DISCIPLINE AND PROACTIVE MANAGEMENT 

54. According to the Task Team Report a large number of SAPS members at the 

Khayelitsha stations are subject to disciplinary action. However, the Task 

Team report also notes that, notwithstanding, the steps taken there does not 

seem to be any impact on discipline.  One of the major problems seems to be 

the lack of pro-active management generally, and specifically to address 

discipline issues. 
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55. It is not apparent form the documentation perused as the extent to which 

management has sought proactive ways to address the situation other than 

simply to initiate disciplinary procedure.  I am instructed that some officers 

struggled to discipline members because, for example, detectives were so 

overloaded they would inevitably fail to perform. One officer used alternative 

disciplinary measures such as informal fines and requiring detectives to work 

on their off days.16 

56. Management should review all discipline cases of a regular basis to identify 

trends and causal factors and initiate proactive responses.  Management 

should be held to account for violations including unnecessary arrest and 

detainment in excess to legal safe guards 

57. Proactive response to complaints extends beyond station management to 

other institutions that receive and process complaints.  Complaints 

management agencies including the IPID, SAHRC, DOCS and the Civilian 

Secretariat should establish a mechanism to share and integrate information 

as well as effectively refer across the system.  Moreover, it is not sufficient for 

IPID in cases, which do not warrant prosecution to only recommend 

disciplinary procedures. The IPID analysis should explain their findings on the 

violation investigated, identify trends and recommend both the appropriate 

disciplinary action but also proactive steps the can be taken to minimise future 

violations.  I am advised that there is little evidence that it does so. 

58. Dealing with discipline issues needs to be a collaborative and forward-looking 

process, not an isolated and reactive process. 

 

                                            
16 Colonel Marais Testimony 3883-3884 (19 February 2014). 
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VI GENERAL SUGGESTIONS 

59. In addition to my earlier comments with regard to community and sector 

policing, arrest and detention, and discipline, I have two further 

recommendations for the possible improvement of policing in Khayelitsha.  

Both of these are related to the type of proactive management that I 

discussed earlier. 

60. First, station management should actively seek opportunities to collaborate 

with civil society and the research and academic community to create learning 

opportunities for officers.   

61. Second, Khayelitsha stations should develop a code of conduct in 

collaboration with communities. This code will set the vision for policing at all 

Khayelitsha stations. 

 


