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SUBMISSION TO THE KCOI: Phase Two 

Prof Lillian Artz 

University of Cape Town 

 

 

1. INTRODUCTION 

 

The recommendations in this submission are based on key studies on the implementation of the 

Domestic Violence Act (116 of 1998) as well as the original affidavit submitted by Prof Lillian Artz in 

Phase One of the Commission. Several of these studies include Khayelitsha as a research site. This 

means that the findings, and subsequent recommendations, are directly relevant to police practices 

relating to domestic violence in Khayelitsha. These studies include: 

 

 Artz, L. & Jefthas, D. (2011). Reluctance, Retaliation and Repudiation: Attrition of Domestic 
Violence Cases in the Western Cape, p. 1-110. South Africa: OSF. The findings from this 
study were based on interviews with 503 DVA applicants via MOSAIC court support workers 
+ review of 503 PO’s. 
 

 Jefthas, D., & Artz, L. (2010). Systematic Review of the Implementation of the DVA, p. 1-
160. South Africa: Gender Directorate, Department of Justice.  

 

 Artz, L. (2008). An Examination of the Attrition of Domestic Violence Cases in the Criminal 
Justice System on Post-Apartheid South Africa, p. 1-425. PhD Dissertation. Queen’s 
University Belfast. The findings from this study were based on interviews with 365 DVA 
applicants via MOSAIC court support workers and the review of 365 protection orders and 
affidavits. 

 

 Combrinck, H., Wakefield, L. (2009). Training for police on the Domestic Violence Act. 
Community Law Centre, University of the Western Cape. This study was based on 
interviews with police at 20 stations throughout the Western Cape. 

 

 Artz, L., Combrinck, H., Gallinetti J., and Smythe D. (2005). Commissioned Report on 
Compliance with the Domestic Violence Act at 29 Priority Police Stations in the Eastern 
Cape, p. 1-183. SAPS/European Union. This study included: (i) station audits at 29 stations; 
(ii) analysis of 1,457 dockets; (iii) interviews with 150 SAPS members responsible for 
handling complaints of domestic violence; (iv) interviews with 28 Station Commissioners; (v) 
analysis of 1,207 SAPS 508 (a) forms (Domestic Violence Report Forms); (vi) analysis of 29 
SAPS 508(b)’s (Domestic Violence Registers); interviews with 4 Commissioners of Child 
Welfare at children’s courts; (vii) analysis of 100 court files from 2 children’s courts; and (viii) 
interviews with members of 4 FCS Units and the Provincial ICD. 

 

 Lugulwana, M. (2009). Department of Community Safety: Secretariate for Safety & 
Security Compliance Monitoring and Investigation Sub-Directorate Report on Domestic 
Violence 2008/2009Domestic Violence Register Review at 53 police stations in the 
Western Cape. 
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2. POSITIVE LEGISLATIVE DUTIES ON THE SAPS TO IMPLEMENT THE DOMESTIC VIOLENCE 

ACT: CONSIDERATIONS FOR LAW REFORM 

 

There are a number of duties imposed on the police in terms of the Domestic Violence Act. Sections 

2 and 3 of the DVA specifically set out duties on the police to assist and inform the domestic violence 

complainant of their rights. These duties are mandatory, meaning there is no discretion on the part 

of the police in terms of whether or not they: (a) register complaints; (b) provide information to 

complainants; or (c) follow up on these complaints. These duties are further articulated in the SAPS 

National Instruction 7/1999. 

 

However, these provisions do allow for some discretion.  The italicised sections illustrate where 

these provisions do so and may therefore limit a complainant’s full (intended) rights under the Act:  

 

 S. 2(a): The police are required to hand a notice to the complainant explaining his/her rights 

under the Act, in the language of the complainant's choice - if reasonably possible to do so. 

 

 S. 2(b): The police are required to explain the contents of the notice - which explain the 

complainant’s civil and criminal options – if reasonably possible to do so. 

 

 S. 3: The police, without warrant, may arrest a respondent at the scene of an incident of 

domestic violence if the police reasonably suspect the individual of having committed an 

offence containing an element of violence. Police discretion is required in relation to 

arresting respondents for acts not prohibited or ordered within the protection order.  

 

 S. 8(4)(b): If it appears to the member concerned that there are reasonable grounds to 

suspect that the complainant may suffer imminent harm as a result of the alleged breach of 

the protection order by the respondent, the member must forthwith arrest the respondent 

for allegedly committing the offence.  

 

 S. 8(5) defines states that In considering whether or not the complainant may suffer 

imminent harm the member of the South African Police Service must take into account: 

 

  (a) the risk to the safety, health or wellbeing of the complainant; 
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  (b) the seriousness of the conduct comprising an alleged breach of the protection order; 

and 

  (c) the length of time since the alleged breach occurred. 

 

The definition of “seriousness” is open to wide discretion.  

 

 An application may be brought on behalf of a complainant by anyone who has a material 

interest in the wellbeing of the complainant, including a member of the SAPS, a social 

worker or teacher. Despite the level of danger that complainants find themselves, it is rare 

for a member of the SAPS to apply for a protection order on a complainant’s behalf.  

 

 The police must accompany complainants to collect their personal property (if ordered by 

the court). 

 

The National Instructions are more prescriptive about police duties on a number of levels, but these 

are still not being complied with. For instance, section 12(3) of the National Instruction 7/1999 

[herein referred to as ‘the Instruction’] specifically states that: 

 

Members must fully document1 their responses to every incident of domestic violence 

on a “Report of Domestic Violence Incident”- form (SAPS 508(a)) regardless of whether 

or not a criminal offence has been committed. A file with reference 39/4/2/3m must be 

opened every month and all the forms SAPS 508(a) which are completed during that 

month, must be filed in it. The month concerned must be recorded after the reference 

number, for example all the SAPS 508(a) forms which are completed during January 

2000 must be filed with the reference 39/4/2/31(/ 2000). 

 

Further: 

 

An opened docket or file with “a copy of every protection order and warrant of arrest 

that is received, must be filed in a separate file (under reference 39/4/3/1) which must 

be opened in accordance with the Registration and Record Control Procedure which 

forms part of the Record Classification System” (s.12(6) of the Instruction). 

 

                                                           
1 Underlined phrases are this writer’s emphasis. 
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Section 4(3) of the SAPS National Instructions on the DVA (Instruction 7/1999) explicitly says that 

if a case of domestic violence is called into a SAPS Community Service Centre (police station) the 

person accepting the call must:  

 

– without any unreasonable delay, ensure that a police vehicle from the appropriate 

radio control unit or station is despatched to the complainant to attend to the matter 

and  

 

– ensure that the crew of such vehicle is informed whether (i) any violence or 

threatened violence is allegedly or has allegedly been involved in the incident and (ii) 

who the complainant is. 

 

In relation to providing information to domestic violence complainants, section 10(1) of the 

National Instruction also provides that:  

 

In order to ensure that a complainant is informed of his or her rights as well as the 

remedies at his or her disposal in terms of the Domestic Violence Act, the member 

must, where reasonably possible to do so, hand to the complainant a copy of the Notice 

as provided for in the Domestic Violence Act (Form 1 to the Regulations in terms of the 

Act) in the official language of the complainants choice.  

 

Unfortunately the phrase “where reasonably possible to do so” has been abstracted from the 

substantive law and incorporated into this instruction. The irony of this is that issuing the Notice 

(or Form 1) is possibly the most effortless (but effective) duties imposed on the police.  

 

Section 10(2) of the SAPS National Instructions gives even more detail to the right to information 

and provides that:  

 

The remedies at the disposal of a complainant in terms of the Domestic Violence Act are 

as follows: (a) the right to lay a criminal charge; (b) the right to apply for a protection 

order; or (c) the right to lay a criminal charge as well as apply for a protection order. It is 

important to inform the complainant that laying a criminal charge is not a prerequisite 

for applying for a protection order. 
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Recommendations: 

 

Evidence has shown that these particular provisions are subject to wide discretion by the police, 

despite National Instructions that bring some clarity to how they should be applied. It is therefore 

recommended that the Domestic Violence Act be reviewed to tighten up any provision that allows 

the SAPS to disregard their duties through the loose interpretation of these duties.  

 

We have already recommended to the SAPS, on a number of occasions, that the National 

Instructions ought to be accompanied by a brief “compliance checklist” that ensures that (a) every 

incident of domestic violence is recorded in the prescribed manner; (b) each complaint is fully 

investigated; (c) each complainant is provided with information about the legal remedies available 

under the Act; and that (d) each complainant is supported and protected as required by the law.  

 

3. GENERAL RECOMMENDATIONS: 

 

There are three key areas that need attention (some of these will be explicated further below). It will 

be denoted whether these are (i) short term, (ii) medium term or (iii) long term solutions. 

 

3.1 Increased training: The number of police that attended a training course on Family 

Violence, Child Protection and Sexual Offences across all provinces totalled 1114 in the 

2009/2010 reporting year. This is obviously inadequate. The Khayelistsha police must be 

(re)trained on (a) the substantive law on domestic violence; (b) the National 

Instructions, regulations and forms; (c) the recording and documentation of domestic 

violence cases; (d) investigation skills with respect to domestic violence; (e) the service 

of protection orders; and (f) the treatment of vulnerable complainants. Particular 

attention needs to be paid to: 

 

(a) Minimum standards of information that must be imparted to each complainant of 

domestic violence. 

(b) Extra-judicial Interventions when a child is affected by or at risk of domestic 

violence.  

(c) Service of protection orders. 

(d) The filing and execution of suspended warrants of arrest. 
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(e) Proceeding with the investigation of cases where there is prima facie evidence of an 

offence, regardless of complainant withdrawal.  

(f) After hours complainants (when the courts are closed/after hours applications to 

bail magistrates). 

(g) The management of cases where members of the SAPS are implicated in domestic 

violence cases/have a protection order issued against them.  

(h) Being fully compliant with the duties imposed on the police by the DVA. 

[Medium term] 

 

3.2 Crime statistics: Effectively addressing the issue of domestic violence is hampered by a 

lack of knowledge on the true extent of the problem in the country. Because domestic 

violence does not feature as a distinct category in reported crime statistics, it is difficult 

to determine the true number of cases reported to the SAPS and entering the justice 

system. Up-to-date statistics are of vital importance as they, in allowing a more accurate 

reflection of the problem of domestic violence, influence decision-making, from both 

government and civil society, with regard to the allocation of resources and spending on 

the design and implementation of strategies aimed at addressing the issue. It is 

therefore recommended that: 

 

a) at both a legislative and policy level, the SAPS be required to record and report 

annually the number of domestic violence cases at station level, and that these 

numbers then be collated to shed light on statistics on a district, provincial and 

national level [Medium term];  

 

b) official reported crime statistics include domestic violence as a separate criminal 

offence [Medium term]; and 

 

c) in the meantime, all domestic violence (criminal) dockets should be clearly marked 

as ‘domestic violence’ somewhere on the docket [Short term]. 

 

3.3 The introduction of DVA Compliance Checklists 

 

To reinforce the need for compliance checklists, Artz & Jefthas (2011) found that: 
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(a) Only 31% of respondents (n=106), were told by the police that they could lay a 

criminal charge against their abusers. 

(b) When asked whether they had been given a notice containing their rights as victims 

of domestic violence, a staggering 96% (n=311) of respondents said they had not 

received this notice from the police.  

(c) Of respondents who reported that they were in need of medical assistance, 67% 

(n=18) reported that the police had not taken them to a hospital or clinic to receive 

medical assistance, while only 33% (n=9) stated that the police had performed this 

duty. 

[Short term] 

 

3.4 Evidence of Appropriate Budgeting: Without the proper resources in place, effective 

implementation of the DVA is virtually impossible. Evidence of the difficulties experienced 

with resource shortages has been most prominent in the area of policing domestic violence. 

The DVA provisions increase the policing duties of the SAPS. However, the added 

responsibility has not been accompanied by a suitable allocation of necessary resources. 

Proper resource allocation and infrastructure development towards implementing the DVA 

is only possible where adequate consideration has been given to the national, provincial and 

local budgets. The SAPS must ensure that a proper budgetary analysis of all their tasks and 

responsibilities under the Act, is undertaken, and that such costing is accounted for within 

their annual budgets. [Medium term] 

 

4. SPECIFIC RECOMMENDATIONS: 

 

Where research or information was not presented in the Phase One affidavit or testimony, 

background information will be provided before the recommendation.  

 

4.1 Service of Protection Orders 

 

Background: 

 

In Section 13 of the DVA either a peace officer, the clerk of the court or the sheriff is allowed 

to serve the court documents on the respondent. Research has shown that in practice court 

documents like the interim protection orders (IPOs) are served by either a police official or 
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the sheriff of the court and in many cases there is no service or improper service on the 

respondent. This approach amounts to fragmented service delivery as effective 

implementation of the Act is dependent on a number of role-players successfully interacting 

with one another to get the job done.  

 

A particularly critical finding emerged in the work of Artz & Jethas (2011) when 30% of the 

research participants (n=129), when asked who served the order, noted that neither the 

sheriff of the court, nor the police performed this task. Of these 129 cases, 87.5% (n=113) of 

the applicants reported that their orders were never served. What is alarming in the context 

of this research is that of the applicants who reported that their IPOs had not been served 

on their abusers (n=113), 34% listed a systemic reason for the lack of service. Among these 

reasons were the following: (i) there was no police van available to go serve the order; (ii) 

the sheriff failed to serve the order even though the applicant paid for this service; (iii) the 

police did not serve the order before the return date; and (iv) the police gave up trying to 

find the respondent, because respondent fled/moved away.  

 

Recommendation: 

 

(1) Clarification and in service training about the service of protection orders is urgently 

required. There is currently some uncertainty about whether “personal service” or “no 

personal service” is required and what that means in practice. This is particularly 

problematic when the complainant herself is the only adult in the household at the time of 

service. The SAPS therefore be made aware of the implications of improper service to 

respondents, particularly as it relates to the attrition of domestic violence cases which occur 

as a direct result of the failure to serve documents correctly and timeously. [Short term] 

 

(2) It is recommended that the Section 13 of the DVA be amended to limit the number of 

role-players tasked with serving documents to respondents and thus eliminate the 

fragmented nature of the current practice. [Medium term] 

 

4.2 Firearms Control Act (FCA) 

 

Background: 
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Research evidence suggests that the SAPS are not fully aware of the provisions contained 

within the FCA (removal of firearms) nor the in DVA.  In Section 7 of the DVA, the Court is 

given the discretion to grant an order to seize a firearm from a respondent if the court is 

satisfied that the safety, health and wellbeing of the applicant is potentially at risk. The 

granting of such an order is however contingent upon the Court being satisfied on the 

evidence before it, either that: (i) the respondent has threatened or expressed the intention 

to kill or injure himself or herself or any other person in a domestic relationship; or (ii) 

possession of such a dangerous weapon is not in the best interest of the respondent or any 

other person in a domestic relationship as a result of the respondent’s: 

 

a. state of mind or mental condition; 

b. inclination to violence; or 

c. use of or dependence on intoxicating liquor or drugs. 

 

The weakness in this section are as a result of the following: 

 

 removal of a firearm after a final protection order has been granted is not mandatory; 

 removal of the firearm is at the courts discretion; 

 the removal of the firearm only stays in effect for as long as the protection order is in 

effect, and may be returned to the owner; 

 there is no mandatory inquiry into the respondent’s gun licence; 

 it often requires knowledge on the part of the applicant to bring the issue of the firearm 

to the court’s attention and in so doing initiating the process which may see the firearm 

removed; and 

 unless the specific offence referred to in the protection order explicitly mentions the use 

of a firearm, it is unlikely that the court would raise the issue of whether the respondent 

actually owns a firearm during the hearings. 

 

Artz & Jefthas (2011) explain that the problem with the provision lies in its discretionary 

nature. It is therefore not mandatory for dangerous weapons and firearms to be seized and 

removed from the respondent. Magistrates are not automatically required to consider 

whether there is a necessity to grant an order for a firearm to be seized. The DVA also does 

not make it mandatory for the court to hold an inquiry into the respondent’s firearm licence. 

In addition, in instances where an application for a protection order is withdrawn, the 
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firearm, if legally owned by the respondent is then returned to the respondent. In light of 

our research which has shown that the reasons for withdrawals are complex and 

multifaceted (including economic or family pressures to withdraw a protection order), the 

withdrawal of an order may have nothing to do with the applicant now believing that she is 

safe in the relationship or that the abuse in the relationship has in any way diminished. The 

threat of the use of the weapon in a domestic dispute still exists.  

 

Recommendations: 

 

(1) There is a particular urgency to reinforce procedures in relation to dealing with 

complaints of domestic violence committed by SAPS members (including in relation to the 

removal of firearms, where members are criminally charged with domestic violence related 

incidents or where they have breached a protection order against them). [Short term] 

 

(2) Members should be aware of the range of offences created by the FCA (for example, 

handling of a firearm while under the influence of alcohol). The provisions of the Firearms 

Control Act must also be strictly applied in domestic violence cases, including laying ancillary 

charges relating to firearms and initiating section 102 FCA inquiries where appropriate. 

 

(3) It is recommended that the firearms provision in the DVA be more carefully scrutinised 

and in light of compelling empirical evidence, which suggests that there are very real 

dangers to victims of abuse where the respondents have access to a firearm, be redrafted to 

(1) make enquiries regarding ownership of or access to a firearm mandatory; (2) afford 

better legal protections to victims even in instances where the case is withdrawn. [Long 

term] 

 

4.3 Docket Management 

 

Recommendations [All short term]: 

 



11 | P a g e  
 

 (1) All domestic violence (criminal) dockets should be clearly marked as ‘domestic violence’ 

somewhere on the docket. This includes all cases where the accused and the complainant 

are in a “domestic relationship” as defined by the Domestic Violence Act.2  

 

 (2) Any interventions in terms of the DVA (and the Child Care Act [CCA]3), where applicable) 

should be noted in the docket for future reference. This may include, for example, where the 

complainant is advised on how to obtain a protection order or has obtained a protection 

order.  

 

 (3) Any previous history of domestic violence committed by the suspect towards the 

complainant must be detailed in the docket as well as on the relevant DV Incident Report 

form [SAPS 508(a)]. Where the information has not been obtained as part of the 

complainant’s initial (A1) statement, police members should establish this by means of a 

supplementary statement. 

 

 (4) Where criminal charges are withdrawn with a view to initiating a section 102 inquiry, this 

information should be clearly noted in the docket. 

 

NOTE: The SAPS need to develop clear policies to address cases where (a) complainants 

withdraw complaints of domestic violence, but where there is prima facie evidence that a 

criminal offence has occurred; and (b) complainants withdraw charges/complaints of 

domestic violence, but there is clear evidence that children are likely to be endangered. 

 

 (5) Police members must identify instances where the complainant is at high risk of 

intimidation and take appropriate steps, for example, referral to victim support services and 

opposing bail where the suspect is arrested. This should also be noted in the docket (i.e. 

‘high risk’). 

 

                                                           
2 Domestic relationship in the Domestic Violence Act is defined as: Persons are married according to any law, 

custom or religion; live or lived together in a relationship in the nature of marriage, whether of the same or 

opposite sex; parents of a child or parental responsibility; family members (related by affiliation, consanguinity 

or adoption); are or were in an engagement, dating or customary relationship including an actual or perceived 

romantic, intimate or sexual relationship of any duration; or have or recently shared the same residence. 

3 Such as section 11 or section 14 removals of the child. 
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 (6) Strict compliance with Standing Orders on closing of dockets in relation to cases involving 

domestic violence (for instance, an assault where the complainant and the accused are in a 

“domestic relationship” as defined by the Domestic Violence Act). 

 

 (7) A clear distinction should be made between cases where a protection order is in place 

and those where the complainant has not obtained an order against the suspect. Where no 

protection order is in place, the charges would relate to common law offences such as 

assault (common) or assault GBH, rape, etc. Where there is a protection order, and the 

complainant is alleging a breach of the order, the charge would be one of contravention of 

section 17(a) of DVA. A further charge may be added where the breach of the order also 

constitutes a criminal offence. 

 

4.4 Recording, Reporting and Documentation  

 

Recommendation:  

 

(1) The Phase One Affidavit and testimony by this writer provided extensive evidence of the 

challenges – and indeed failure – of the police to properly record and analyse cases and 

statistics relating to domestic violence. It goes without saying that domestic violence 

incidents must be properly documented as required by section 12(3) of National Instruction 

7/1999 and that the contents of these forms be appropriately analysed and disseminated. 

SAPS members must also receive adequate and continuous training on their obligations as 

envisaged by the National Instructions. [Medium term] 

 

(2) SAPS members must be given clarification about which criminal offences arise from 

domestic violence cases. SAPS members should be aware that there is a clear distinction 

between cases where a protection order has been granted and cases where there is no 

order in place. In instances where there is no protection order (PO), charges would relate to 

common law offences such as assault (common) or assault GBH, rape etc. Where a PO has 

been granted against the respondents, and the report to SAPS from the complainant is that 

the respondent has breached the PO, then the charge is contravention of Section 17(a) of 

the DVA. Where the breach of the PO also constitutes a criminal offence, a further charge 

may be added. [Short term] 
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(3) An important inclusion for training of SAPS members should be sessions focusing 

specifically on how to correctly complete all the relevant paperwork when recording a 

reported incident of domestic violence. Attention should be directed at the proper way to 

complete the SAPS 508(a) and SAPS 508(b). Training in this regard should highlight for 

members the importance of completing the forms in the correct manner and should 

emphasise the possible ways in which the information on the forms about the incident could 

be used; also how to properly file the form and all other documentation used to record 

incidents of domestic violence. For example, the SAPS 508b is a comprehensive Register that 

contains all the information on domestic violence complaints reported to a police station, 

and its purpose is to ensure compliance with the obligations imposed by the Act. A 

secondary benefit of the Register is that the information could be utilised to determine for 

instance, the prevalence of domestic violence at each station. [Medium term] 

 

4.5 The SAP 508(a) and (b) 

 

Recommendations: 

 

(1) Research has shown that when complainants go to the magistrate’s courts first, then 

bring the protection order to the station, the SAPS members do not see any point in 

filling out the SAPS 508(a), as they were not the point of first report of the incident. The 

508(a) assumes that the police are the first point of reporting. The SAPS 508(a) needs 

urgent revision. The form must be amended to reflect the possibility that the 

complainant has sought either a protection order or other provision of service. In 

absence of this, it looks like the SAPS have not complied with their duties. [Short term] 

 

(2) The SAPS 508(b) on the other hand, should be filled out “progressively”, not just by 

reporting officer. This needs to be understood by SAPS members as this breaks the 

recording chain. In addition, there is information that is required by the Register SAPS 

508(b) that members can only really get from the court. This then gives the impression 

that the SAPS are not completing the Register. [Short term] 

 

(3) The SAP 508(a) form must also be amended to include:  
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a. A section where the complainant signs the form in addition to the signature of 

the SAPS member. 

b. A section where it can be verified that the complainant has been informed of 

his/her rights under the DVA. 

c. A section denoting whether (i) the accused is in possession of a firearm or 

dangerous weapon; and (ii) whether the complainant would like that firearm 

removed.  

d. A section to indicate that the complainant is a person with a disability. 

 

[Short term] 

 

(4) Should a criminal charge be laid, a copy of the SAPS 508(a) should be put into the 

docket. [Short term] 

 

(5) Members must be given more detailed instructions about how (and why) to fill out the 

DV Incident Reports (SAPS 508a’s) and the DV Registers (SAPS 508b’s). It is also crucial 

that the reasons for recording domestic violence incidents are clearly articulated to 

members, and that they receive training on how to optimally utilise these records. 

[Medium term] 

 

(6) Members must be given more detailed instructions about how (and why) to fill out the 

DV Incident Reports (SAPS 508a’s) and the DV Registers (SAPS 508b’s). [Medium term] 

 

(7) It is recommended that the SAPS attach a copy of the FORM 1 to SAPS 508(a), with the 

complainants signature on FORM 1. The complainant then gets a clean FORM 1 and 

SAPS has copy of her signed FORM 1. [Short term] 

 

end 

 

 


