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1. Introduction 

 

1.1 DuPont Pioneer (Pioneer) notes the publication of the draft National Policy on Intellectual 

Property, 2013 (the Draft IP Policy) and welcomes the decision of the Minister of Trade and 

Industry to call for public comment on the Draft IP Policy.   

 

1.2 Pioneer is a subsidiary of E.I. Du Pont de Nemours & Company and is the world’s leading 

developer and supplier of plant genetics. It provides agronomic support and services to 

farmers around the world (including many in South Africa) seeking to raise productivity 

and profitability. Pannar Seed (Proprietary) Limited (Pannar Seed) is a subsidiary of Pioneer 

and is one of Africa’s largest seed breeders, producers and suppliers with operations in nine 

countries on the continent. Pioneer thus has a thorough knowledge and understanding of 

agriculture, plant breeders’ rights and related issues (including, through its own South 

African operations and those of Pannar Seed, in a uniquely South African context). 

 

2. Background 

 

2.1 Plant breeders’ rights in South Africa are currently protected under the Plant Breeders’ 

Rights Act 15 of 1976 (Plant Breeders’ Rights Act). We are aware that a draft Plant Breeders’ 

Rights Bill has been prepared (the Bill).  However, we are not aware of the status of the Bill.   

 

2.2 The Draft IP Policy appears to propose, at page 17 under Chapter 1, Paragraph G (Plant 

Variety Protection (Patents in Plant Varieties)) and at page 22 under Chapter 3 (Agricultural 

and Genetic Resources), as follows –  

 

2.2.1 “…developing countries should not provide patent protection for plants and 

animals as is allowed under the [Agreement on Trade Related Aspects of Intellectual 

Property Rights (TRIPS Agreement)]”, as patents impose restrictions on the use, 

exchange and resale by farmers and researchers;  

 

2.2.2 “…specific exceptions to the exclusive rights of plant breeders and research must be 

provided for”;  

 

2.2.3  “[i]t is important that a clear exception to [any] patent right [should be] included in 

the legislation to allow farmers to reuse the seed”;  

 

2.2.4 “[t]he [plant variety protection (PVP)] system that South Africa follows should be 
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amended in the context of the recommendations [contained in the Draft IP 

Policy]…”; 

 

2.2.5 the “Plant Varieties Act” (which is presumably a reference to the Plant Breeders’ 

Rights Act), should be amended to allow farmers to “reuse, resell and exchange 

seeds in the spirit of the [International Treaty on Plant Genetic Resources for Food 

and Agriculture] and to suit the South African conditions”.   

 

3. Summary 

 

3.1 In Pioneer’s view, the stated intention of the Draft IP Policy, particularly in the context of 

plant variety protection, appears to be inappropriate within a South African context, and 

any legislative change adopted as a result of the recommendations contained in the Draft IP 

Policy, as outlined above, may, in addition to having a number of adverse unintended 

consequences for the South African economy, be susceptible to legal challenge.  In this 

regard, Pioneer makes the following submissions –  

 

3.1.1 it is likely (as outlined in Part A below), that the recommendations of the Draft IP 

Policy (which would likely be implemented in the form of an amendment Act), 

would result in the infringement of Pioneer’s (and other industry stakeholders’) 

constitutional property rights in terms of section 25 of the Constitution which in 

turn, Pioneer submits, may result in any legislative changes, as proposed in 

Chapter 3 of the Draft IP Policy, being subject to legal challenge; 

 

3.1.2 there is a real likelihood that the stated intention of the Draft IP Policy will have the 

effect of disincentivising investment and research, development and innovation in 

South Africa, particularly in the context of plant varieties.  For example, it is 

unlikely that a multinational organisation will permit its germplasm to be 

introduced into South Africa, nor will it be inclined to invest in research, 

development and innovation in this country, where it cannot ensure that it will 

enjoy appropriate and adequate protection; 

 

3.1.3 the probable disinvestment or reduced future investment by multinational 

organisations will be likely to have the unintended consequence of negatively 

affecting the Millennium Development Goals and the Department of Agriculture, 

Forestry and Fisheries’ stated strategic aim of ensuring food security; and 
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3.1.4 the probable disinvestment or reduced future investment by multinational 

organisations will be likely to have further unintended consequences, such as job 

losses and, contrary to the stated intention of the Draft IP Policy, adverse effects on a 

number of empowered agricultural enterprises (which may be negatively affected as 

a result of the disinvestment or reduced future investment). 

 

3.2 Pioneer further submits that the objectives of any policy related to agricultural development 

should place a high value on genetic gain (namely, an increase in calories per acre) and an 

increase in the living standard of the farmer/producer.  Studies have shown that both of 

these goals are promoted by providing incentives for plant breeding through strong 

intellectual property protection. In particular, Pioneer submits that investment naturally 

follows where governments incentivize innovation. If the Draft IP Policy is adopted and the 

government pursues the statutory amendments suggested in the Draft IP Policy, local plant 

breeding will be disincentivized and the South African economy, the farmer/producer and 

consumer will all be adversely affected.   

 

3.3 This submission is divided into two parts: 

 

3.3.1 Part A sets out Pioneer’s submissions with respect to the recommendations 

contained in Chapter 3 of the Draft IP Policy in the context of a possible arbitrary 

deprivation of plant breeders’ property (i.e. plant breeders’ intellectual property 

rights) in terms of section 25 of the Constitution, which may result in any legislative 

changes (such as an amendment Act), as proposed in the Draft IP Policy, being 

subject to legal challenge. 

 

3.3.2 Part B sets out additional specific submissions in relation to various issues raised by, 

and recommendations included in, the Draft IP Policy in relation to the protection of 

plant breeders’ rights and plant varieties. 

 

PART A: ARBITRARY DEPRIVATION OF PLANT BREEDERS’ PROPERTY 

 

4. The Constitutional right to property 

 

4.1 Section 25 of the Constitution protects (1) the right not to be deprived of property except in 

terms of law of general application that does not permit the arbitrary deprivation of 
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property, and (2) the right that property will not be expropriated except in terms of a law of 

general application, for a public purpose or in the public interest and on payment of 

compensation, the amount of which and the time and manner of payment which, if not 

agreed, is just and equitable. 

 

4.2 While the term “property” has not been defined in the Constitution, or in section 25 of the 

Constitution specifically, Pioneer submits that it is generally accepted by the courts that the 

failure to mention a particular class or kind of property (such as intellectual property) in the 

property clause does not necessarily exclude that class of property from protection under 

section 25, and that intellectual property rights are, in fact, protected under section 25 of the 

Constitution.  In Pioneer’s view, this inclusion is generally justified on the following three 

grounds: (i) a blanket exclusion of incorporeal property from the protection of section 25 

would be a very crude way of balancing competing private and public property interests; 

(ii) foreign law generally favours a wide interpretation; and (iii) intellectual property rights 

are important to the economic development of South Africa.  

 

4.3 As such, Pioneer submits that intellectual property rights in the form of patents, trade 

marks, copyright and plant varieties / plant breeders’ rights are likely to be recognised by 

our courts as constitutional property, to the extent that this question is ever directly 

addressed by the courts.  In other words, Pioneer submits that the protections provided to 

plant breeders in terms of the Plant Breeders’ Rights Act, and in particular in terms of 

section 23 of the Plant Breeders’ Rights Act, would likely fall within the ambit of “property” 

for the purposes of section 25 of the Constitution.   

 

5. Deprivation of property 

 

5.1 To the extent that plant breeders’ intellectual property rights are recognised as property for 

the purposes of section 25 of the Constitution, Pioneer submits that a deprivation of those 

rights would infringe plant breeders’ constitutional rights to property.   

 

5.2 Pioneer submits that the term “deprivation” is given a very wide meaning in South African 

law, and includes any interference with the use, enjoyment or exploitation of private 

property (although a deprivation will generally fall short of actual acquisition of the 

property).  In this regard, Pioneer submits that the recommendations contained in Chapter 3 

of the Draft IP Policy would, prima facie, interfere with the use or enjoyment of plant 

breeders’ rights and would thus constitute a deprivation of property.  In other words, the 
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recommendations in Chapter 3 of the Draft IP Policy propose that the existing legislation 

should be amended to allow farmers to “reuse, resell and exchange seeds”, which would 

fundamentally interfere with the use and enjoyment of plant breeder’s rights. This, in turn, 

would result in a significant destruction of value in the enterprises conducted by plant 

breeders, given that their value lies primarily in the intellectual property that they develop 

and sell to commercial farmers on an annual basis.  

 

6. Abitrary deprivation of property 

 

6.1 While it is permissible, in terms of section 25 of the Constitution, for a law of general 

application to deprive a person of property, such deprivation must not be arbitrary.  In 

Pioneer’s view, the recommendations contained in Chapter 3 of the Draft IP Policy are, if 

implemented, likely to amount to an arbitrary deprivation of plant breeders’ rights in terms 

of section 25(1) of the Constitution, for the following reasons – 

 

6.1.1 it is unreasonable to place the economic burden of allowing the reuse, reselling and 

exchange of seeds by farmers onto the plant breeders, particularly as plant breeders’ 

income primarily accrues from the sale of their propagating material; 

 

6.1.2 private sector research, and the research conducted by plant breeders, is 

incentivised by the protection of their rights, which in turn incentivises economic 

development in South Africa (i.e. plant breeders will invest more money in 

researching better and more effective propagating material if plant breeders’ rights, 

and therefore their income and the return on their investment, is protected);  

 

6.1.3 the Millennium Development Goal to eradicate extreme hunger and poverty is 

fundamentally based on the issue of food security; depriving plant breeders’ of the 

protection of their rights is likely to have the unintended consequence of reducing 

investment, and research, development and innovation, in respect of plant varieties 

and improvements on those plant varieties (including increased yield), which could 

negatively affect food security and, in turn, the achievement of the Millennium 

Development Goals and the Department of Agriculture, Forestry and Fisheries’ 

stated strategic aims in this regard; 

 

6.1.4 there are less restrictive ways in which to assist farmers in developing countries, 

such as through educational programmes, particularly in respect of better farming 

practices, or through the donations of seeds; 
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6.1.5 there is no demonstrated or rational connection between allowing farmers to reuse, 

resell and exchange seeds developed by plant breeders and the protection of 

farmers in developing countries in respect of the selection, development and 

conservation of those farmers’ indigenous varieties (i.e. the kind of crops generally 

grown by poor farmers); and 

 

6.1.6 despite the claims in Chapter 3 of the Draft IP policy that plant varieties protection 

poses a threat to the practices of many farmers in developing countries of reusing, 

exchanging and reselling seeds, farmers in South Africa are, in any event, already 

(and have been for a number of years) prohibited from exchanging and reselling 

seeds developed by plant breeders in South Africa in terms of the current legislative 

framework.   

 

6.2 For the reasons given above, Pioneer submits that the purpose of any deprivation of plant 

breeders’ rights will not be legitimate or compelling given South Africa’s unique context and 

the importance of economic development and research in South Africa.  In Pioneer’s view, it 

would further be unreasonable to place the burden of the deprivation on the plant breeders 

without the inevitable occurrence of a decrease in income for the plant breeders and, in turn, 

in the funding allocated by plant breeders for research, development and innovation in 

respect of plant varieties and improvements to plant varieties.  As such, Pioneer submits 

that the proposed deprivation contemplated in the recommendations contained in Chapter 3 

of the Draft IP Policy is arbitrary.  Pioneer submits further that it is highly improbable that a 

deprivation that is in conflict with section 25 could be saved as a reasonable and justifiable 

limitation in terms of section 36 of the Constitution (despite section 25 not being explicitly 

excluded from the limitation analysis in terms of section 36).  

 

6.3 As such, any legislative changes to the current regulatory framework in South Africa (such 

as an amendment Act), as proposed in Chapter 3 of the Draft IP Policy, is likely be the 

subject of a legal challenge on the basis that such legislative changes will amount to an 

arbitrary deprivation of property and, accordingly, an infringement of section 25(1) of the 

Constitution. 

 

PART B: ADDITIONAL SUBMISSIONS 

 

7. Submission: The Draft IP Policy should comply with South Africa’s international obligations 
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7.1 In designing an intellectual property rights policy, South Africa is required to comply with 

the minimum global standards of intellectual property rights, while simultaneously 

safeguarding the interest of farmers.  Two major treaty systems regulate plant varieties and 

plant breeders’ rights: the agreements established under the auspices of the Union 

international pour la protection des obtentions vegetales (UPOV) and the TRIPS Agreement.  In 

this regard –  

 

7.1.1 South Africa is a signatory to the 1978 UPOV Agreement, which proposes the 

adoption of a sui generis system of protection (i.e. a system that is unique or of its 

own kind) especially tailored to the needs of plant breeders.  For example, in terms 

of the 1978 UPOV Agreement, any person seeking to engage in the following three 

acts with respect to a protected variety’s reproductive or vegetative propagating 

material, must obtain the prior authorisation of the breeder: (1) production for 

purposes of commercial marketing, (2) the offering for sale, and (3) marketing.  In 

other words, the 1978 UPOV Agreement promotes a strong intellectual property 

regime for plant varieties.  The focus of the 1978 UPOV Agreement on commercial 

exploitation of protected plant varieties has also been interpreted to allow the use of 

seeds and propagating material for non-commercial purposes, without the breeder’s 

prior authorisation (i.e. the so-called Farmer’s Right); and  

 

7.1.2 South Africa, as a member of the World Trade Organisation (WTO), is further 

required to comply with the obligations under the TRIPS Agreement which requires 

WTO members to protect new plant varieties using patent rights, a sui generis 

system or some combination of the two.   

 

7.2 Pioneer is aware of the argument, as proposed in the Draft IP Policy, that a state seeking to 

recognize the concept of a “Farmer’s Right" can do so by enacting a broader or more 

detailed farmer’s privilege than that found in the 1978 UPOV Agreement.  In developing an 

intellectual property policy for South Africa, policy-makers are required to undertake the 

challenging task of balancing the competing interests of farmers and plant breeders, and of 

ensuring compliance with the applicable international framework.  In this regard, Pioneer 

submits as follow – 

 

7.2.1 An unduly broad farmer’s exemption could significantly undermine a plant 

varieties protection law by limiting plant breeders’ exclusive rights over a market 

from which those plant breeders derive a large portion of their revenue.  
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7.2.2 Weak intellectual property rights protection may result in multinational 

organisations investing less than is socially desirable in the creation of new 

knowledge, as well as in research, development and innovation unless this 

investment, and a future income stream, can be ensured (i.e. through intellectual 

property rights).  In other words, companies want intellectual property rights to 

cover not only the original material, but also any propagating material yielded from 

that original material.  A failure to adequately protect plant breeders’ rights may 

increasingly lead to practices such as breeding plant varieties that will not 

reproduce. 

 

7.2.3 Intellectual property rights also create an incentive for plant breeders from 

developed countries to export their best and most recent varieties to countries in 

which an effective plant varieties protection system has been implemented. 

 

7.2.4 The balancing of competing interests of farmers and plant breeders, on the one 

hand, and ensuring compliance with the applicable international framework, on the 

other hand, (as is dealt with more fully in paragraph 12.3) is already contemplated 

in the Plant Breeders’ Rights Act and the Bill. 

 

7.3 Against this background, Pioneer is of the view that adequate intellectual property 

protection at an international scale, in accordance with the applicable international 

framework devised in terms of the TRIPS Agreement and the 1978 UPOV Agreement, has 

become essential for appropriating global revenue streams to support investments in 

developing state-of-the-art technology in countries, such as South Africa.   

 

7.4 Pioneer submits further that the development of an intellectual property policy requires an 

in-depth analysis of the conditions prevalent in South Africa. (While an analysis of the 

conditions prevalent in South Africa may have been conducted in the context of the Draft IP 

Policy, Pioneer submits that such analysis is not apparent from the content of the Draft IP 

Policy.)  This in-depth analysis should include the consideration of: the social, economic and 

technology-related conditions applicable in South Africa (as opposed to the conditions 

applicable to the very generic category of “developing countries”), the type of domestic seed 

industry that exists, the level of use of farm saved seed, the current capacity of plant 

breeders, local plant breeders’ aims in the next five to ten years, South Africa’s 

biotechnology capacity, the goals and realistic expectation of the biotechnology sector, and 
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the types of strategic alliances likely to be entered into. 

 

8. Submission: Objectives of the Draft IP Policy 

 

8.1 Pioneer submits that a strong intellectual property system, which enhances the integrity and 

credibility of intellectual property rights granted under that intellectual property system and 

which complies with the applicable principles of international instruments (such as the 

TRIPS Agreement), will assist in achieving and realising the objectives set out in the Draft IP 

Policy. 

 

8.2 Similarly, it is submitted that the recognition in the Draft IP Policy that intellectual property 

should promote research, development and innovation in all sectors should be seen as an 

important element of, and an underpinning principle of, the Draft IP Policy. In the absence 

of a grant of exclusive rights to plant breeders, as is seemingly contemplated in the Draft IP 

Policy, Pioneer submits that there is an inevitable risk of exploitation of innovations 

incorporating biological material by parties other than the innovator, particularly because 

the genetic material within plants that specifies their distinctive and commercially valuable 

features is naturally self-replicating (e.g. by the reproduction of seeds or other propagating 

material).  In Pioneer’s view, intellectual property rights in plant varieties provides some 

assurance to plant breeders that they will be able to recoup the risks and costs of a value-

added innovation that it based upon an underlying biological resource, which will continue 

to encourage research, development and innovation. 

 

8.3 As such, Pioneer does not agree with the view that appears to permeate the Draft IP Policy 

(namely, that a strong system of intellectual property protection is a barrier to the realisation 

of the objectives of economic development and increased innovation). To the contrary, 

Pioneer believes that a strong system of intellectual property protection is fundamental to 

achieving these objectives. In this regard, Pioneer submits that the prospect of obtaining 

appropriate and adequate protection of intellectual property rights is a pre-requisite for 

investment in research, development and innovation, particularly in the context of plant 

varieties, the cost of which is generally high. 

 

9. Submission: The Bill versus the Draft IP Policy 

 

9.1 In Pioneer’s view, the Bill is designed to protect the intellectual property rights (and 

economic interests) of plant breeders so as to promote increased funding, research, 
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development and innovation in respect of plant varieties, while balancing these rights and 

interests against issues such as “breeders’ rights” and the “farmer’s rights”.  In other words, 

while the Bill includes protection for intellectual property rights, it also recognises certain 

limited exceptions to these rights in specific and defined circumstances.   

 

9.2 On the other hand, the view that appears to permeate the Draft IP Policy is that a strong 

system of intellectual property protection is a barrier to the realisation of the objectives of 

economic development and increased innovation and is, accordingly, inappropriate.  

 

9.3 The objectives of the Bill, which appear to accord with the applicable international 

framework, and of the Draft IP Policy, thus appear to be fundamentally misaligned.   

 

10. Submission: Plant varieties protection, small-holder farmers and commercial farmers 

 

10.1 The Draft IP Policy seems to place substantial emphasis on the so-called “poor farmer” 

(which is presumably a reference to a small-holder farmer), almost to the exclusion of the 

commercial farmer in South Africa. Pioneer submits that the small-holder farmer and the 

commercial farmer should not be considered as distinct categories of farmers when 

considering the benefits of plant varieties protections.  In Pioneer’s view, the grant of 

exclusive rights to plant breeders is designed to benefit society as a whole, including so-

called “poor farmers” or small-holder farmers.  In this regard, the protection of intellectual 

property rights, and plant breeders’ rights in particular –  

 

10.1.1 provides an incentive for private research and development into new breeding 

techniques, thereby reducing the need for government funding to subsidise these 

activities; 

 

10.1.2 encourages the development of new and beneficial plant varieties for use by 

farmers, whether commercial farmers or small-holder farmers, and consumers; 

 

10.1.3 provides greater access to various innovations and technologies such as, for 

example, access to the development of a drought-gene, which is specifically 

applicable to small-holder farmers in areas sensitive to climate change; and 

 

10.1.4 through the development of new plant varieties, results in increased productivity by 

all farmers, and small-holder farmers in particular, and decreases the risk of food 
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insecurity. 

 

10.2 In this context, Pioneer submits that all farmers in developing countries (i.e. both 

commercial farmers and small-holder farmers) are increasingly demanding technologies 

that can assist with improved productivity and profitability, which requires continued 

investment and research in respect of plant varieties.  Pioneer submits further that 

agricultural research has been a major contributor to agricultural growth and economic 

development around the world, and measures should be taken to encourage, and not to 

discourage or disincentivise, such agricultural research in South Africa. 

 

11. Submission: Chapter 1, Paragraph G (Plant Variety Protection (Patents in Plant Varieties)) 

 

In response to the recommendations set out in Paragraph G of Chapter 1 of the Draft IP Policy, 

Pioneer makes the following submissions: 

 

11.1 The statement that South African legislation should not be averse to  “access to technology” 

for technological advancement and climate change must be balanced against a plant 

breeder’s rights to the technology developed by that person, most often at considerable cost 

to that person. The protection of these rights is fundamental to the promotion of investment 

in research, development and innovation in all sectors (which is, in fact, one of the objectives 

set out in the Draft IP Policy). The protection of plant breeders’ rights and the promotion of 

investment in research, development and innovation will, in turn, promote technological 

advancement, access to technology, and economic growth. The merit of Pioneer’s 

submission in this regard appears to be recognised in the recommendations contained 

Chapter 3 of the Draft IP Policy which provide that “…since South Africa has a growing 

biotechnology-related sector, it must allow certain types of patent protection in this area” 

(italicised emphasis added). 

 

11.2 The statement that plant breeders’ rights should not be granted at the expense of other 

traditional agricultural systems or natural seeds and plants must be seen in the light of the 

existing South African plant variety protection regime, as well as the regime contemplated 

in the Bill. The Plant Breeders’ Rights Act and the Bill set out clear requirements for the 

protection of plant breeders' rights: the Plant Breeders’ Rights Act provides for the 

protection of any prescribed plant if that plant is new, distinct, uniform and stable, while the 

Bill provides for the protection of all plants, not only prescribed plants (as is the case in the 

current Plant Breeders’ Rights Act), excluding fungi and algae, if that plant is new, distinct, 
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uniform and stable and has an acceptable variety denomination. Accordingly, the current 

and proposed regimes do not operate at the expense of other traditional agricultural systems 

or natural seeds and plants, but rather aim to protect those plants and plant varieties that are 

new, distinct, uniform and stable (i.e. the current and proposed regimes aim to protect a 

plant breeder’s right to the technology developed by that person). 

 

12. Submission: Chapter 3 (Agriculture and Genetic Resources) 

 

In response to the recommendations set out in Chapter 3 of the Draft IP Policy, Pioneer makes the 

following submissions: 

 

12.1 The UPOV treaties adopt a sui generis system of protection (that is, a system that is unique, 

or of its own kind) especially tailored to the needs of plant breeders. The TRIPS Agreement 

requires WTO members to protect new plant varieties using patent rights, a sui generis 

system or some combination thereof. With respect to the statement that developing 

countries should not provide patent protection for plants and animals as is allowed under 

the TRIPS Agreement, Pioneer notes that the South African Patents Act 57 of 1978 currently 

prevents the patenting of any variety of animal or plant or any essentially biological process 

for the production of animals or plants, not being a micro-biological process or the product 

of such a process. Instead, plant varieties are protectable under the Plant Breeders’ Rights 

Act.  Thus, what is sought to be achieved by this recommendation is already essentially 

catered for under South African law. 

 

12.2 Chapter 3 of the Draft IP Policy also appears to suggest that “…UPOV is not suitable for 

developing countries that do not have significant commercial agriculture”.  In this context, 

Pioneer submits that South Africa, unlike other developing countries, has a well-developed 

commercial agricultural sector, and that this statement should thus, arguably, not be 

applicable in a South African context. 

 

12.3 Insofar as the recommendation that specific exceptions to the exclusive rights of plant 

breeders must be provided for is concerned, Pioneer notes that the Plant Breeders’ Rights 

Act currently recognises certain limited exceptions to the rights of plant breeders in respect 
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of propagating material (including the so-called Farmer’s Right1). In essence, this means that 

farmers have the right under the Plant Breeders’ Rights Act to re-plant seed from harvested 

grain on their farms. The Farmer’s Right also appears in the Bill, albeit in an amended form. 

Accordingly, the current and proposed regimes appear to address the imperative identified 

in this particular recommendation.  

 

12.4 The Plant Breeders’ Rights Act also provides that a person who procured any propagating 

material of a plant variety in a legitimate manner, does not infringe the plant breeders’ right 

if he or she uses or multiplies the propagating material in the development of a different 

variety (i.e. a “breeders’ exemption”), or if he or she uses the propagating material for 

purposes of bona fide research. This breeders’ exemption is generally seen as essential for 

continued progress from plant breeding. 

 

12.5 With respect to the recommendation that the plant varieties protection regime followed by 

South Africa should be amended (i.e. to allow farmers to reuse, resell and exchange seeds), 

we reiterate our submissions set out in Part A of this document.  Pioneer submits further 

that the “South African conditions” considered in this particular recommendation must, in 

accordance with the objectives of the Draft IP Policy, take into account that a strong 

intellectual property promotes research, development, innovation, technological 

advancement and economic growth. 

 

12.6 Finally, with respect to the final two recommendations set out in Chapter 3 of the Draft IP 

Policy, while Pioneer welcomes the call for additional funding to be allocated to public 

sector research in relation to agricultural development, Pioneer submits that the current 

regulation of competition in South Africa is robust and fully equipped to address all 

relevant matters which may arise in that regard. For example, in the context of Pioneer’s 

acquisition of Pannar Seed, a number of issues were ventilated before the South African 

competition authorities at length. These included: 

 

12.6.1 issues related to consolidation in the relevant South African market; and 

 

12.6.2 the likelihood of enhanced innovation in the relevant South African market arising 

                                            

1
 Where a farmer who on land occupied by him or her uses harvested material obtained on such land from that 

propagating material for purposes of propagation, provided that harvested material obtained from the replanted 

propagating material shall not be used for the purposes of propagation by any person other than that farmer. 
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from a combination of Pioneer and Pannar Seed and the associated benefits for 

South African agriculture. 

 

12.7 We deal briefly with each of these below. 

 

12.8 Consolidation 

 

12.8.1 Insofar as the Draft IP Policy refers to consolidation in the relevant market as a 

concern which contributes to the proposals set out in the Draft IP Policy, Pioneer 

notes that, in the last 12 months alone:  

 

12.8.1.1 Vilmorin (part of the Limagrain group) acquired a majority interest in Link 

Seed; 

 

12.8.1.2 Vilmorin also acquired a 25% stake in Seedco, a Zimbabwe-based company 

which has a significant footprint in Africa;  

 

12.8.1.3 Syngenta acquired MRI Seed Zambia; and 

 

12.8.1.4 the Zeder Investment Group acquired a 49% interest in K2 Agri, a South 

African seed company. 

 

12.8.2 Pioneer submits that this significant activity in the market indicates the presence of 

vibrant and robust competition. 

 

12.9 Innovation 

 

12.9.1 In disagreeing with the analysis applied to the proposed merger of Pioneer and 

Pannar Seed by the Competition Tribunal (Tribunal), the Competition Appeal 

Court (CAC) ultimately found that the combination of Pioneer and Pannar Seed 

would give rise to various pro-competitive outcomes and accordingly approved the 

merger in accordance with the provisions of the South African Competition Act 89 

of 1998. In particular, the CAC recognised the important pro-competitive 

consequences of enhanced innovation. This was made clear by the CAC in 

paragraph 50 of its judgement, where it was held that: 
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...the reasoning and conclusion of the Tribunal, starkly illustrates the danger of pursuing 

immediate static efficiency gains, at the expense of long-term dynamic efficiency 

improvements, in a market dominated by innovation competition. This is unfortunately an 

example of anti-merger enforcement, stifling vigorous innovative competition that brings 

long-term benefits to consumers. The present case is one, where innovation is a force that, to 

a degree, renders static measures of market structure unreliable. The evidence reveals that 

new combined hybrids will be commercialised by the 2015/2016 year, with more to follow in 

six to eight years. The predicable products will consequently arrive within the near future 

and over the long term. Consequently both “the innovation incentives criterion” as well as 

the “innovation impact criterion”, must be assessed... 

 

12.9.2 Similarly, at paragraph 52 of the judgement, Swain AJA on behalf of a unanimous 

bench of the CAC held as follows: 

 

...I disagree that the unilateral anticompetitive effects that result from the merger, are not 

offset by the dynamic efficiencies, when proper regard is had to the incentive to innovate, as 

well as the effect of innovation upon the market, post merger. Should the merged entity, as a 

consequence of innovation, attain a period of market power, as against Monsanto (the 

present market leader), this would not be anti-competitive, but rather a form of competition. 

This would simply constitute an example of the impact of innovation upon the market. 

Monsanto in turn would be compelled to undertake further investment and innovation to 

remain competitive, which would be an example of an incentive to innovate, operating in an 

innovation market. 

 

12.10 Pioneer submits that the degree of consideration given to these matters by the competition 

authorities during the Pioneer / Pannar Seed merger, and particularly the analysis of the 

CAC, provides a clear indication that (i) existing competition regulation is both adequate 

and appropriate and (ii) at the time at which it considered the Pioneer / Pannar merger, the 

CAC considered the levels of competition within the South African market to be entirely 

acceptable. It is interesting then to note, even in the context of an already competitive 

market environment, the significant foreign investment highlighted in paragraph 12.8 

above. Pioneer submits that this level of foreign investment in the agricultural sector is 

largely attributable to multinational organisations’ recognition of South Africa as a valuable 

investment destination and intellectual property leader. 

 

12.11 Furthermore, Pioneer submits that the analysis of the CAC provides a clear indication that 
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innovation in the market place (and the investment, research and development which 

underpins that innovation) is critical to producing enhanced consumer welfare in South 

Africa. Again, absent appropriate and adequate intellectual property protection, Pioneer 

submits that innovation will, as a natural consequence, be adversely affected and that this 

will have significant negative effects on consumer welfare. 

 

12.12 For the reasons set out above, Pioneer submits that the Draft IP Policy is not an appropriate 

forum through which amendments to South African competition legislation should be 

debated. 

 

13. Conclusion 

 

Pioneer appreciates the opportunity to comment on the Draft IP Policy and is committed to working, 

and engaging further, with the Department of Trade and Industry and government with a view to 

finding a commercially feasible approach to the imperatives identified in the Draft IP Policy, which 

will be beneficial to all stakeholders. 

 

DUPONT PIONEER 

 

 


